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[No.  1893.] 
Ed.  Adams  v.  The  State. 

L  CoNTiNUAKCE — FACT  Oase. — See  the  statement  of  the  case  for  evidence  set 
forth  in  an  application  for  a  continuance,  which,  in  view  of  the  sufficiency 
of  the  application  in  all  other  respects,  entitled  the  defendant  to  a  continu- 
ance. 

12.  Same  —  Practice. —  The  trial  court  has  no  power  to  adjourn  the  hearing  of 
testimony  in  a  case  on  trial  from  the  court-house  to  the  house  of  a  witness 
detained  by  illness,  and  to  compel  the  defendant  to  accompany  the  court  and 
jury  to  such  house  for  the  purpose  of  obtaining  the  testimony  of  the  witness. 
It  IB,  therefore,  uo  answer  to  an  application  for  a  continuance,  based  upon 
the  absence  of  the  sick  witness,  that  the  defendant  declined  to  go  to  the 
witness's  house  with  the  court  and  jury  for  the  purpose  of  obtaining  the  evi- 
dence of  the  witness.  All  proceedings  in  a  trial  should  be  had  at  the  court- 
house. 

8.  Same. —  New  Tbial  should  be  awarded  by  the  trial  court,  when,  at  the  con- 
clusion of  the  trial,  it  appears,  in  view  of  the  evidence  adduced,  that  a  con- 
tinuance was  improperly  refused. 

Appeal  from  the  District  Oonrt  of  Polk.  Tried  below  before 
the  Hod.  J.  L  Perkins. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to  mnr^ 
der  one  Sam  Leggett,  in  Polk  coanty,  Texas,  on  the  24th  daj^  of 
December,  1884.  A  term  of  two  years  in  the  penitentiary  was  the 
penalty  awarded  by  the  jury. 

The  defendant's  application  for  a  continuance  alleged  thai  he 
could  not  safely  gorto  trial  without  the  testimony  of  several  wit- 
nesses, and  among  them,  Mrs.  C.  C.  Adams;  that  a  subpoena  issued 
out  of  the  district  court  of  Polk  county  for  the  said  Mrs^  C.  C. 
Adams,  on  the  1st  day  of  June,  1885,  and  was,  on  the  following 
day,  placed  in  the  hands  of  the  sheriff,  and  by  him  executed  on  the 
said  witness  on  the  following  6th  day  of  the  said  June;,  that  the  said 
witness,  Mrs.  C.  C.  Adams,  was  now  at  her  home,  about  a  half  mile 
from  the  court-house,  ill  in  bed,  and  unable  to  attend  court  without 
great  peril  to  her  life,  as  shown  by  the  attached  affidavit  of  her 
attending  physician ;  that  the  witness  was  not  absent  by  the  pro- 
70L.ZIZ— 1 
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Statement  of  the 


carement  or  oonsent  of  the  defendant;  that  the  applicatioa  was  not 
made  for  delay,  and  that  there  was  no  reasonable  expectation  that 
defendant  could  procure  the  attendance  of  the  said  absent  witness  by 
a  postponement  of  the  trial  to  a  f  atare  day  of  the  term.  The  defend- 
ant, according  to  his  application,  expected  to  prove  by  the  said  ab- 
sent witness  that  she  saw  the  commencement  of  the  conflict;  that 
S.  P.  Leggett,  the  prosecuting  witness,  before  appellant  made  any 
demonstration  against  him  in  any  manner,  made  an  assault  on  appel- 
lant with  a  deadly  weapon,  and  shot  at  him  with  a  pistol,  and  this 
before  appellant  was  armed,  and  before  he  had  made  any  assault  on 
Leggett  or  attempt  to  do  so,  appellant  being  at  the  time  in  his 
own  house. 

Sam  Leggett  was  the  first  witness  for  the  State.  He  testified  that 
both  he  and  the  defendant  resided  in  the  town  of  Moscow,  Polk 
county,  Texas,  in  houses  built  alike,  about  thirty  feet  apart,  fronting 
the  same  way«  their  yards  divided  by  a  common  fence.  Two  trails 
led  from  the  witness's  gate,  inside  of  his  yard,  one  direct  to  his 
house  and  the  other  to  a  well,  which  was  a  common  well  on  the  line 
of  the  dividmg  fence.  The  gates  respectively  of  the  witness  and 
the  defendant  fronted  the  front  doors  of  their  respective  houses  at  a 
distance  of  about  thirty  feet,  and  were  about  the  same  distance 
apart.  Witness  left  his  brother's  store  in  Moscow,  to  go  to  bis  home, 
about  9  o'clock  on  the  morning  of  December  2i,  1881.  He  was 
walking.  Just  as  he  reached  and  opened  his  front  gate,  be  heard 
screaming  at  the  defendant's  house.  Looking  in  that  direction  he 
saw  the  defendant  and  his  wife  in  their  gallery  scuffling  over  a  gun« 
Defendant  said,  as  witness  understood  him,  "G — d  d — n  it,  let  me 
go,"  and  jerked  the  gun  from  his  wife's  hands.  Witness  then  started 
from  his  gate  to  his  house,  but  the  defendant,  springing  off  his  gal- 
lery and  throwing  his  gun  down  on  witness,  he,  witness,  began  to 
back.  Defendant  then,  with  his  gun  in  his  hands,  climbed  the  cross 
fence  into  the  witness's  yard,  and  looked  at  the  witness's  wife,  who 
by  this  time  bad  come  out  to  the  gallery  with  the  witness's  gun  in 
her  hands.  When  the  defendant  looked  at  witness's  wife,  witness 
stepped  backwards  towards  his  gate,  and  was  in  the  act  of  getting 
behind  the  gate  post,  when  the  defendant  fired  on  him,  striking  him 
in  the  thigh  with  two  buck  shot.  Other  buck  shot  passed  through 
the  clothing  of  the  witness,  and  still  others  struck,  or  glanced,  on 
the  fence  and  gate  post. 

When  the  defendant  reached  the  witness's  yard,  over  the  fence, 
he  said  to  witness :  ^'  G — d  d — n  you,  I  am  going  to  kill  you."  Wit- 
ness then  backed  to  bis  gate  because  he  saw  that  he  could  not  reach 


Digiti 


ized  by  Google 


1885.]  Aii^MB  v.  The  State. 


Statement  of  tlU9  case. 


bis  house  alive.  He  bad  to  back  eight  or  ten  feet  to  reach  bis  gate. 
After  firing  upon  the  witness  the  defendant  ran  to  and  climbed  the 
fence  back  into  his  own  j'ard.  Witness  fired  at  the  defendant  first 
as  be  climbed  the  fence  back  into  his  own  yard,  again  just  as  he 
reached  his  door  steps,  and  again  as  he  passed  through  his  door  into 
his  house.  These  shots  the  witness  fired  from  his  forty-four  caliber 
Colt's  six-shooter.  That  pistol  belonged  to  the  wilness  and  not  to 
Thad  Goodwin.  Witness  did  not  draw  nor  attempt  to  draw  his 
pistol  until  after  he  was  shot  by  the  defendant.  The  wife  of  the 
witness  was  a  sister  of  the  defendant.'  The  defendant  fired  upon  the 
witness,  with  a  double-barreled  shot-gun,  at  a  distance  of  about 
twenty-five  feet.  J.  H.  Adams,  the  father  of  the  defendant,  lived 
in  a  house  across  the  street,  and  in  a  southwest  direction  from  wit* 
ness^s  bouse,  about  sixty  feet  distant. 

The  witness  did  not  remember  that  on  the  morning  of  the  diffi- 
culty, and  before  it  occurred,  on  Thad  Goodwin's  saloon  gallery,  in 
the  presence  of  Thad  Goodwin,  Thomas  Victory  and  J.  P.  Straughn, 
he  sai<l  that  the  defendant  was  in  his  house  and  afraid  to  come  out; 
that  the  Joneses  had  been  up  all  night  guarding  him,  and  that  if  he 
did  come  out  witness  would  make  him  smell  shot  if  he  did  not  re- 
tract what  he  had  called  the  witness,  i.  e,y  "a  G — d  d — d  kinky- 
headed  son-of-a-b — h."  It  was  the  recollection  of  the  witness  that, 
at  the  time  and  place  referred  to,  he  said  that  the  defendant  had 
called  him  a  G — d  d — d  kinky-headed  son-of-a-b — h,  and  that,  if  he 
did  not  retract,  witness  would  make  him  smell  shot  or  kill  him.  On 
the  morning  of,  and  before  the  difficulty  occurred,  the  witness  told 
Frank  Wilson  that  the  defendant  had  applied  to  him  the  epithet 
quoted,  and  that  unless  he  made  a  retraction  he  and  witness  would 
have  to  shoot  it  out  or  witness  would  kill  him.  Witness  made  sub- 
stantially the  same  statement  to  J.  H.  Adams,  the  father  of  the  de- 
fendant, on  the  night  before  the  shooting.  Sam  Adams,  the  brother 
of  the  defendant,  came  to  the  well  for  water  on  the  morning  of  and 
before  the  difficulty,  where  he  was  met  by  the  witness.  Witness  re- 
marked to  him:  ^^I  suppose  Ed.  (the  defendant)  is  well  heeled  this 
morning.''  Sam  replied:  "No."  Witness  then  said  to  Sam :  "You 
tell  Ed.  he  had  better  be,  for  he  has  called  me  a  G — d  d — d  kinky- 
headed  son-of-a-b — h,  and  unless  he  takes  it  back  I  will  kill  him." 
The  first  time  witness  saw  the  defendant  after  he  sent  this  message 
by  Sam  was  when  he  and  his  wife  we.^e  scuffling  over  the  gun  on 
their  gallery,  just  before  the  shooting.  Witness  discharged  a  gun 
in  his  back  yard  on  the  night  before  the  shooting. 
About  an  hour  after  dark,  on  the  night  before  the  shooting,  in 
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the  town  of  Moscow,  the  witness  heard  one  Joe  Jones,  in  a  loud 
voice,  cursing  the  entire  Leggett  family.  Witness  walked  up  to 
Jones,  when  ihe  defendant,  with  both  hands  in  his  pockets,  stepped 
in  front  of  witness  and  said:  "G — d  d — n  you,  don't  you  strike 
that  boy."  Witness  replied:  "Have  I  shown  any  sign  to  strike 
him?  You  take  your  hands  out  of  your  pockets."  Thereupon  de- 
fendant withdrew  his  hands  from  his  pockets  and  struck  at  witness 
with  what  witness  took  to  be  a  dirk.  It  looked  to  witness  like  a 
metal  instrument  of  some  sort.  The  blow  grazed  the  witness's  fore- 
head, making  a  small  cut  or  scratch.  The  three  parties,  defendant, 
witness  and  Jones,  then  closed,  and  all  three  fell  together.  Mr. 
Thad  Goodwin,  a  peace  officer,  and  J.  H.  Adams,  the  defendant's 
father,  separated  the  belligerents,  and  witness  started  off  with  Mr. 
Parsons.  The  defendant  then  called  to  witness  and  denounced  him 
as  a  d — d  kinky-headed  son-of-a-b — h.  Witness  replied  to  this 
denunciation  that  an  officer  had  interfered  and  prevented  the  fight 
and  that  he  would  not  resist  an  officer,  but  that  he,  defendant,  bad 
to  retract  that  epithet  or  he,  witness,  would  kill  him.  The  witness 
had  employed  counsel  to  prosecute  this  case  because  of  the  absence 
of  the  district  attorney. 

J.  F.  Wilson  was  the  next  witness  for  the  State.  He  testified 
that  he  saw  a  part,  but  not  all,  of  the  difficulty.  He  was  standing, 
at  the  time,  on  the  gallery  of  Bergman's  store,  about  two  hundred 
yards  from  the  houses  of  the  defendant  and  Leggett.  His  atten- 
tion was  first  attracted  by  the  screaming  of  women  in  the  vicinity 
of  the  houses  mentioned.  Looking  up,  witness  saw  Sam  Leggett 
backing  out  of  his  gate  and  heard  two  shots  fired  in  rapid  succes- 
sion. Those  shots  were  evidently  fired  from  a  shot-gun,  and  by- 
some  one  whom  the  witness  could  not  see  from  his  position.  They 
were  not  fired  ty  Leggett.  After  these  two  shots  were  fired,  wit- 
ness saw  Leggett  draw  a  pistol  and  fire  three  times.  Immediately- 
after  the  shooting,  witness  went  to  I^eggett's  yard  and  found  some 
gun  wads  in  the  path  which  led  from  the  yard  gate  to  the  welL 
Tbese  wads  indicated  that  the  gun  was  fired  from  a  point  in  Leg- 
gett's  yard.  They  could  not  have  been  fired  from  the  defendant's 
gallery.  The  wads  were  scattered  along  the  path  which  runs  paral- 
lel with  the  division  fence.  Witness  found  Leggett,  immediately- 
after  the  shooting,  lying  on  the  ground  at  his  gate,  and  assisted  ia 
removing  him  to  his  house.  Meanwhile  some  one  went  for  a  doctor, 
Leggett  was  shot  through  the  thigh  with  buck  shot.  Several  buck 
shot  went  through  a  small  jacket  that  he  wore. 

.On  the  morning  of  the  difficulty,  but  before  it  occurred,  Leggett 
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told  the  witness,  in  Schuler*s  house  in  Moscow,  that  the  defendant 
had  called  him  a  G — d  d — d  kinky-headed  son-of-a-b — h,  and  that  if 
he  did  not  retract,  he,  Leggett,  would  kill  defendant;  that  no  man 
could  apply  that  epithet  to  him  and  live  in  the  same  town ;  that  his 
and  defendant's  galleries  were  thirty  feet  apart,  and  they  could  settle 
it  there.  Witness  told  Leggett  that  he  ought  not  to  engage  in  a 
diflScnlty  at  the  defendant's  house  where  there  were  women,  and 
Leggett  then  said  that  he  would  not.  Immediately  after  the  shoot- 
ing,  witness  examined  Leggett's  fence  and  gate  post,  and  saw  where 
they  had  been  struck  by  buck  shot.  He  saw  also  where  one  ball 
had  struck  the  facing  over  the  defendant's  door.  Witness  did  not 
see  any  one  in  Leggett's  yard  with  a  gun,  and  did  not  know  where 
the  wads  came  from.  While  at  Schuler's  house  on  the  morning  of, 
and  before  the  didicnlty,  witness  raised  Leggett's  hat  and  saw  a 
small  scratch  or  cut  on  his  forehead,  and  remarked:  ''Sam,  old 
fellow,  they  like  to  have  got  away  with  you  last  night."  Leggett 
replied :  ''They  doubled  on  me,  and  EJ.  called  me  that  he  will  have 
to  take  back,  or  he  or  I  will  have  to  smell  shot." 

J.  M.  Sterling  was  the  next  witness  for  the  State.  He  testified 
that  he  was  standing  in  the  street  near  J.  W.  Leggett's  store,  in 
sight  of  the  j'ards  but  not  of  the  houses  of  defendant  and  Sam  Leg- 
gett, when  the  shooting  occurred.  Witness  was  at  Bergman's  house 
and  interfered  to  stop  a  row  between  John  Leggett  and  D.  Jones, 
just  before  the  shooting  of  Sam  Leggett.*  He  saw  Sam  Leggett 
leave  Bergman's  to  go  home;  saw  him  enter  his  gate  and  then 
retreat  back  towards  his  gate;  then  heard  two  reports  and  saw  the 
smoke  of  a  shot-gun  fired  in  Leggett's  yard,  and  next  saw  Leggett 
draw  his  pistol  and  fire  three  times.  Witness  could  not  see  who 
fired  the  two  shots  from  the  shot-gun,  but  could  see  that  they  were 
fired  in  Leggett's  yard.  Gun  wads  were  scattered  along  the  path 
leading  from  the  well  in  Leggett's  yard  to  his  gate.  From  where 
he  stood  witness  could  see  Leggett's  gate,  but  only  a  short  distance 
into  his  yard.  A  house  and  a  stable  stood  between  the  point  occu- 
pied by  the  witness  and  the  houses  of  the  defendant  and  Leggett. 
Witness  saw  no  gun  at  any  time  during  the  shooting.  He  assisted 
to  move  Leggett  to  his  house  and  heard  some  one  call  for  a  doctor. 

Doctor  G.  W.  Daughty  testified,  for  the  State,  that  he  heard  the 
shots  fired  in  the  conflict  which  resulted  in  the  wounding  of  Sam 
Leggett.  The  first  two  shots  were  fired  from  a  shot-gun.  The 
remaining  three  were  fired  from  a  pistol.  After  the  shooting,  wit- 
ness went  to  Leggett's  yard  and  found  Leggett  lying  on  the  ground 
at  his  gate,  shot  through  the  thigh.    Witness  took  the  range  of  the 
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shots  which  penetrated  the  fence  and  gate  post  at  Leggctt's,  and 
was  positive  that  they  were  fired  from  a  point  in  Leggett's  yard. 
The  State  closed. 

Joe  Jones  was  the  first  witness  for  the  defense.  He  testified  that 
he  was  on  the  defendant's  gallery  when  the  shooting  began.  De- 
fendant stood  in  his  door,  which  opened  on  the  gallery.  Sam  Leg- 
gett  at  that  time  was  going  in  at  his  gate.  He  pushed  his  gate 
open  with  his  left  band  and  at  the  same  time  drew  his  pistol  with 
his  right  hand.  Witness  called  to  defendant:  "Ed.,  look  out." 
Defendant  stepped  back  into  his  room,  and  came  out  with  a  gun, 
holding  it  in  his  left  hand  near  the  muzzle,  with  the  butt  resting  near 
the  floor.  As  defendant  stepped  out  on  the  gallery  Sam  Leggett 
fired  upon  him.  Defendant  advanced  upon  Leggett,  and  Leggett 
fired  a  second  shot.  Defendant  continued  to  advance,  sprang  over 
the  division  fence  and  fired  once  at  Leggett,  who  was  then  at  his 
gate,  just  as  Leggett  fired  his  third  shot.  These  two  shots  were 
almost  simultaneous.  Dafendant  then  attempted  to  shoot  the  re- 
maining barrel  of  his  gun  at  Leggett,  but  it  snapped.  Defendant 
ihen  turned  and  went  back  to  his  own  house,  and,  as  he  was  walk- 
ing towards  his  house,  Liggett  fired  at  him  again.  After  the  de- 
fendant got  into  his  house  he  asked  witness  to  reload  his  gun. 
Witness  then  found  that  one  barrel  of  the  gun  was  still  loaded,  and 
that  an  unexploded  cap,  which  had  been  snapped  on,  was  still  on 
the  tube.  Witness  put  a  good  cap  on  that  tube,  and  discharged 
that  barrel  of  the  gun  on  the  same  day,  after  the  difficulty.  Wit- 
ness and  defendant  were  double  brothers-in-law,  each  having  mar- 
ried the  other's  sister.  At  the  time  of  the  difficulty,  witness,  his 
wife,  and  defendant's  wife  were  on  defendant's  gallery. 

Sam  Adams  was  the  next  witness  for  the  defense.  He  testified 
that,  on  the  morning  of  the  difficulty  but  before  it  occurred,  he 
went  to  the  well,  between  the  defendant's  and  Leggett's  houses,  for 
water.  Leggett  came  out  of  his  house  and  greeted  witness  with 
*'Good  morning,  Sara."  Witness  replied:  "Good  morning."  Leg- 
gett said:  "  I  suppose  Ed.  is  well  heeled  this  morning."  Witness 
answered:  "No."  Leggett  then  said:  "Well,  you  go  and  tell  him 
that  he  had  better  be,  for  I  am  going  to  kill  him  on  sight,  G — d 
d — n  him;  and  you  go  and  tell  him  so;  and  tell  him  that  I  told 
you  to  tell  him  so."  Witness  in  reply  said:  "Well."  After  he 
took  his  water  home,  witness  went  to  defendant's  house  and  told 
him  what  Leggett  said,  and  that  Leggett  told  him  to  tell  him,  de- 
fendant. 

On  cross-examination  the  witness  repeated  his  testimony  in  chief, 
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and  farther  stated  that  he  bad  not  been  to  defendant's  house  before 
he  met  Leggett  at  the  well.  Witness  supposed  that  the  gun  used 
by  the  defendant  was  Joe  Joneses  gun,  as  he  saw  Jones's  gun  at 
the  house  after  the  shooting.  As  witness  started  home  with  his 
water  be  saw  Sam  Leggett's  wife,  who  was  his,  the  witness's,  sister, 
on  the  gallery,  and  asked  her  if  she  could  do  nothing  with  Leggett, 
She  replied  that  she  could  not,  and  looked  like  she  did  not  want  to 
do  anything. 

Sam  Jones  was  the  next  witness  for  the  defense.  He  testified 
that  he  had  known  Sam  Leggett  all  of  his,  Leggett's,  life.  He  knew 
that  Leggett's  reputation  was  that  of  a  qaarrelsome,  fighting  man, 
one  likely  to  carry  any  threat  he  might  make,  into  execution.  If 
Leggett  were  to  threaten  witness's  life,  witness  would  dread  him. 
Witness  saw  the  defendant  at  his  own  house  in  Moscow,  on  the 
morning  of,  but  before  the  difficulty.  He  was  then  lying  across  his 
bed.  Witness  heard,  the  night  before,  that  Leggett  had  threatened 
defendant's  life,  and  came  to  town  for  the  express  purpose  of  trying 
to  make  peace  between  them.  Witness  was  some  forty  or  fifty 
yards  distant  from  the  parties  when  the  shooting  took  place.  Wit- 
ness saw  his  son  Joe's  gun  at  defendant's  house  after  the  shooting 
was  over.  It  was  a  muzzle-loading  double-barreled  shotrgun.  The 
barrels  were  short,  having  been  cut  off.  Defendant's  wife  was  the 
witness's  daughter. 

J.  11.  Adams  was  the  next  witness  for  the  defense.  He  testified 
that,  just  before  the  shooting  occurred,  he  was  sitting  at  the  east 
end  of  his  house,  which  stood  on  the  opposite  side  of  the  street  from 
Leggett's,  looking  out  of  a  window.  He  saw  Sam  Leggett  pass  rap^ 
idly  to  his  gate.  Defendant  was  then  standing  in  his  own  door. 
As  Leggett  pushed  his  gate  open  he  drew  his  pistol  and  fired  in  the 
direction  of  where  defendant  was  then  standing.  The  women  at 
the  defendant's  hoase  began  to  scream.  After  Leggett  fired,  wit- 
ness looked  to  see  where  the  defendant  was,  and  saw  him  between 
the  end  of  his  gallery  and  the  division  fence,  in  a  stooping  position 
or  on  his  knees  on  the  ground,  looking  towards  Leggett.  While 
defendant  was  in  that  position  Leggett  fired  the  second  time.  Wit- 
ness then  ran  out  of  his  south  door  and  across  the  street  towards 
the  houses  of  defendant  and  Leggett,  crying,  "  For  God's  sake,  stop 
that!"  As  the  witness  stepped  off  his  gallery  into  the  street  the 
defendant  and  Leggett  fired  at  each  other  almost  simultaneously. 
At  the  report  of  the  weapons  the  witness  saw  smoke  arise  from 
where  Leggett  was  standing,  and  from  the  direction  in  which  he 
had  last  seen  the  defendant.    After  these  two  shots  La^gett  fired 
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again  in  the  direction  where  witness  supposed  defendant  then  was. 
Four,  possibly  five,  shots  were  fired.  One  shot  may  have  escaped 
the  witness's  notice  as  he  ran  out  of  his  house.  There  were  two 
plank  fences  between  the  witness  and  the  parties  shooting.  Leggett 
leaned  against  the  gate  post  after  the  shooting  was  over  and  asked 
that  a  doctor  be  sent  for,  and  the  witness  sent  a  boy  for  the  doctor 
immediately. 

The  cross-examination  of  this  witness  effected  no  change  in  his 
testimony.  He  stated  that  he  did  not  see  the  defendant  when  he 
reached  the  division  fence,  nor  when  he  fired  his  gun,  but  saw  the 
smoke  arise  from  the  gun,  fired  from  the  point  where  he  supposed  the 
defendant  then  was.  On  his  re-examination  he  said  that  the  gen- 
eral reputation  of  Leggett  was  that  of  a  hot-headed,  violent  man, 
likely  to  carry  a  threat  into  execution. 

J.  P.  Straughn  testified,  for  the  defense,  that  on  the  morning  of, 
but  before  the  shooting,  he  met  Sam  Leggett  at  Goodwin's  saloon, 
and  heard  him  say,  in  the  presence  of  Goodwin  and  Victory,  that 
the  defendant  was  in  his  house  and  afraid  to  come  out;  that  the 
Joneses  had  been  up  all  night  guarding  him,  and  that  if  he  did 
come  out,  he,  Leggett,  would  make  him  smell  shot.  Leggett  said 
nothing  in  this  connection  about  "d — d  kinky-headed  son-of-a-b — h." 

8am  Parsons  testified,  for  the  defense,  that  be  heard  the  shooting 
from  a  distance  of  one  hundred  and  fifty  or  two  hundred  yards. 
Four  or  five  shots  were  fired.  Witness  could  detect  no  difference 
between  the  several  reports,  and  thought  they  were  all  fired  from 
shot-guns. 

Sam  Jones,  recalled  by  the  defense,  testified  that  he  was  about 
fifty  yards  from  Leggett's  gate  when  the  shots  were  fired.  There 
was  nothing  in  the  sound  of  the  reports  to  distinguish  the  shot-gun 
from  the  pistol,  A  man  standing  between  Jno.  W.  Leggett's  store 
and  J.  H.  Adams's  old  stand,  ten  feet  from  the  former  and  fifteen 
feet  from  the  street  running  in  front  of  the  stores  named,  could  hot 
see  anything  in  Sam  Leggett's  yard.  He  might  be  able  to  see  a 
person  standing  outside  of  Sam  Leggett's  gate.  Witness  expected 
a  difficulty  between  the  parties,  because  he  had  b^ard  of  Leggett's 
threat  to  kill  the  defendant,  and  he  came  to  town  on  that  morning 
to  try  to  prevent  any  difficulty. 

M.  Winston  testified,  for  the  defense,  that  he  heard  the  shooting 
from  a  distance  of  ninety  or  a  hundred  yards.  He  could  distinguish 
no  difference  in  the  sound  of  the  several  reports. 

Mrs.  Joe  Jones  was  the  next  witness  for  the  defense.  She  testi- 
fied that  she  was  standing  at  the  defendant's  gate  when  the  shoot- 
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ing  began.  She  saw  Sam  Leggett  open  bis  own  gate  and  shoot  at  the 
defendant,  who  at  that  time,  unarmed,  was  standing  in  bis  door  with 
his  wife.  After  Leggett  fired  this  first  shot  the  defendant  stepped 
into  the  room  behind  him  and  soon  emerged  with  a  gun  in  his  hand, 
when  be  jumped  off  the  gallery  and  started  towards  the  division 
fence.  Leggett  fired  a  second  shot  when  the  defendant  reached  a 
point  about  midway  between  the  gallery  and  the  fence.  Witness 
then  turned  to  close  the  gate  and  lost  sight  of  the  defendant  for  the 
time  being,  but  presently  beard  two  shots  fired  almost  simultane* 
oasly,  and  saw  smoke  ascending  from  Leggett's  gate,  where  Leggett 
was  standing,  and  saw  the  defendant  going  towards  his  house  from 
the  division  fence;  from  which  point  smoke  was  ascending  as  if  from 
a  shot  fired  from  the  defendant's  gun.  The  defendant  contifiued  to 
retreat  towards,  and  finally  into,  his  house,  and  Leggett  continued 
to  fire  upon  him,  firing  the  last  shot  as  defendant  entered  his  door. 
In  all,  Leggett  iired  five  or  six  shots  at  the  defendant.  Witness 
was  a  sister  of  the  defendant. 

Mrs.  M.  E.  Adams,  the  mother  of  the  defendant  and  of  Mrs.  Sam 
Leggett,  testified  that  she  was  in  her  bouse,  across  the  street  from 
Leggett's  house,  when  the  shooting  took  place.  She  did  not  see  the 
first  shot  fired,  but  beard  the  report,  and  it  seemed  to  her  like  the 
report  of  a  pistol.  Witness  ran  out  of  her  house  when  she  heard 
the  first  shot,  and  saw  Sam  Leggett  standing  at  his  gate,  and  the 
defendant  in  his  own  yard,  about  midway  between  his  gallery  and 
the  division  fence.  She  then  saw  Leggett  fire  in  the  direction  of 
the  defendant.  This  was  the  second  shot  fired.  Witness  did  not 
know  who  fired  the  first  shot,  but  knew  that  Leggett  fired  the  sec- 
ond. Witness  was  not  positive,  but  thought  Leggett  fired  four  shots 
and  the  defendant  one.    The  defense  closed. 

The  State,  in  rebuttal,  called  John  W.  Leggett,  the  prosecqting 
witness's  father.  Witness  reached  the  place  of  the  shooting  a 
minute  or  two  after  the  shooting  ceased.  Upon  reaching  his 
wounded  son  he  found  a  six-shooter  lying  near  him  on  the  ground, 
which  the  witness  picked  up  and  handed  to  officer  Polk,  who  ar- 
rived on  the  ground  about  the  same  time.  Witness  did  not  notice 
the  condition  of  the  pistol —  whether  loaded  or  otherwise  —  when 
he  picked  it  up,  but  its  condition  was  not  changed  before  he  handed 
it  to  Polk. 

W.  J.  Polk  testified,  for  the  State,  in  rebuttal,  that  he  reached  the 
scene  of  the  shooting  a  few  minutes  after  the  difficulty.  John  W. 
Leggett  handed  witness  a  six-shooter,  with  the  request  to  keep  it 
and  permit  no  one  else  to  handle  it.    Witness  and  Goodwin  took 
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the  pistol  and  two  shot-guns,  one  belonging  to  John  and  the  other 
to  Sam  Leggett,  to  Goodwin's  saloon,  and  locked  them  up  in  Tona 
Victory's  bedroom.  Witness  did  not  shoot  the  pistol  off,  extractor 
insert  any  cartridges  in  it,  nor  did  any  one  else  after  it  came  into  bis 
possession. 

J.  T.  Goodwin  was  the  next  witness  for  the  State.  He  testified 
that  he  heard  the  shooting,  and,  judging  by  the  sound,  he  thought  the 
first  two  shots  were  fired  from  a  shot-gun,  and  the  last  three  from  a 
pistol.  Witness  reached  the  scene  of  the  difficulty  a  few  minutes 
aft-er  the  shooting.  W.  J.  Folk  had  a  large  six-shooter  in  his  hand, 
which,  with  two  shot-guns  secured  at  Leggett's  house,  he  and  the 
witness  took  to  Tom  Victorj^'s  room  in  witness's  hotel,  and  told 
Victory  to  lock  tliem  up.  The  condition  of  the  pistol  was  not 
changed  at  all  while  in  Victory's  room.  Neither  witness  nor  Polk 
examined  the  pistol  to  see  how  it  was  loaded.  A  night  or  two  after 
the  difficulty,  Jim  Leggett  got  the  pistol  and  guns  from  Victory's 
room.  On  the  morning  of  the  difficulty,  but  before  it  occurred,  Sam 
Leggett,  then  on  the  gallery  of  witness's  saloon,  said,  in  the  pres- 
ence of  witness,  Victory  and  Straughn,  that  the  defendant  had  said 
something  about  him  that  he  had  to  take  back  or  smell  shot.  Five 
shots  were  fired  during  the  difficulty;  the  first  two  were  fired  in 
quick  succession  and  sounded  like  the  reports  of  a  shot-gun.  The 
other  three,  fired  after  a  short  interval,  soiinded  like  the  reports  of 
a  pistol.  Witness  was  on  his  saloon  gallery  when  the  shots  were 
fired. 

Tom  Victory  was  the  next  witness  for  the  State.  He  testified 
that  he  heard  the  shooting.  The  first  two  shots,  fired  in  quick  suc- 
cession, were  fired  from  a  shot-gun.  The  remaining  three,  fired 
after  a  short  interval,  were  fired  from  a  pistol.  Goodwin  and  Folk, 
shortly  after  the  shooting,  gave  witness  a  forty-four  caliber  six- 
shooter  and  two  shot-guns,  which  they  told  him  to  look  up,  and  to 
allow  no  one  to  have  access  to  them.  Witness  locked  them  up  in 
bis  bedroom.  He  examined  the  pistol  when  he  first  got  it,  and 
found  three  chambers  loaded,  and  three  recently  discharged.  No 
one  had  access  to  those  weapons  while  in  witness's  custody.  Witness 
heard  Sam  Leggett  say,  on  Goodwin's  saloon  gallery,  on  the  morn- 
ing of  and  before  the  difficulty,  that  defendant  had  called  him  a 
G — d  d — d  kinky-headed  son-of-a-b — h,  and  that,  if  he  did  not  re- 
tract, he  would  make  defendant  smell  shot.  Witness  was  on  Good- 
win's gallery,  about  three  hundred  yards  from  the  place  of  the 
shooting,  when  it  occurred.  Witness  bad  known  Sam  Leggett  thir- 
teen years.    He  was  a  firm  and  resolute  man,  but  sustained  a  good 
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reputation  as  a  qaiet  and  peaceable  inan.  Witness  had  heard  of  his 
being  in  two  difficulties  prior  to  this  one  —  one  in  Moscow  and  one 
in  Houston. 

James  W.  Leggett  testified,  for  the  State,  that  be  was  at  his 
brother  John  Leggett's  store  when  the  shooting  occurred.  When 
he  heard  the  shooting  he  went  as  fast  as  he  could  to  Sam  Leggett's 
house.  Sam  Leggett's  wife  gave  witness  Sam's  gun  at  the  gate 
shortly  after  the  shooting.  This  was  one  of  the  guns  taken  to 
Goodwin^s  saloon  by  Goodwin  and  Polk.  The  other  was  John  Leg- 
gett's  gun,  which  John  took  to  Sam  Leggett's  house  shortly  after 
the  shooting.  Witness  got  those  guns  and  Sam  Leggett's  pistol  from 
Tom  Victory  on  the  night  after  the  shooting.  Witness,  Sam  and 
John  Leggett  were  brothers. 

M.  T.  Hickman  testified,  for  the  State,  that  Sam  Leggett's  repu- 
tation for  peace  and  quietude  was  good.  Witness  bad  heard  of 
Sam  Leggetf  s  participation  in  one  or  two  difficulties  in  which  fire- 
arms were  said  to  have  been  used. 

Mrs.  C.  E.  Leggett,  sister  of  the  defendant  and  wife  of  Sam  Leg- 
gett, was  the  next  witness  for  the  State.  She  was  present  and  wit- 
nessed the  difficulty  between  the  defendant  and  Sam  Leggett.  Joo 
Jones  and  his  wife  first  attracted  the  attention  of  the  witness.  When 
witness  first  saw  Joe  Jones  he  was  going  rapidly  towards  the  de- 
fendant's house,  waving  his  hand.  The  witness  then  saw  her  hus- 
band coming  home.  When  Jones  waved  his  hand  witness  saw  the 
defendant,  who  had  been  standing  in  his  door,  step  into  his  room. 
He  shortly  returned  to  the  gallery  with  a  gun  in  his  hand.  He 
then  jumped  from  his  gallery,  crossed  his  yard,  and  climbed  the  di- 
vision fence  into  Leggett's  yard.  As  the  defendant  mounted  the 
fence.  Sum  Leggett  backed  out  of  his  front  gate.  As  he  got  upon 
the  fence  the  defendant  remarked :  *'*G — d  d — n  you,  I  am  going 
to  kill  you."  When  he  got  down  from  the  fence,  the  defendant 
looked  at  witness,  who  was  then  standing  on  the  gallery  with  her 
husband's  gun  in  her  hands.  Ho  then  turned  and  fired  upon  Leg- 
gett, and  then  ran  home,  climbing  over  the  division  fence.  Leg- 
gett, after  being  shot,  and  while  holding  to  the  fence,  pulled  a  pistol 
and  fired  three  shots  at  the  defendant.  His  first  shot  was  fired  as 
defendant  was  getting  over  the  fence  on  his  retreat;  the  second 
when  defendant  was  near  his  gallery,  and  the  third  as  he  entered 
his  door. 

The  witness  testified  that  she  saw  Sam  Adams  when  he  came  for 
water  on  the  morning  of,  and  before  the  difficulty.  She  heard  her 
husband  ask  him  if  defendant  was  well  heeled,  and  heard  him  tell 
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Sam  to  tell  defendant  that  he  must  retract  theepithet  that  he  had  ap- 
plied or  one  of  them  had  to  shed  blood.  Witness  was  in  her  door  when 
the  scuffle  over  the  gun  between  the  defendant  and  his  wife  began. 
She  stepped  out  to  her  gallery,  saw  the  defendant  jerk  the  gun  from 
his  wife's  hands,  and  heard  him  say:  "D — n  it,  turn  me  loose."  It 
was  before  this  scuffle  that  witness  saw  Joe  Jones  wave  his  hand  to 
the  defendant.  Defendant  immediately  went  into  his  house,  and 
witness  heard  his  wife  say:  "Drop  it  where  it  is."  At  this  time, 
and  when  Jones  waved  his  hand,  Sam  Leggett  was  in  sight,  coming 
home.  The  defendant  was  inside  of  Leggett's  yard  when  he  fired 
on  Leggett.  When  the  defendant  appeared  on  his  gallery  with  his 
gun,  witness  stepped  back  into  her  house  and  got  her  husband's  gun, 
intending  to  take  it  to  him  to  defend  himself  with. 

The  questions  discussed  in  the  opinion  were  presented  in  the  ap- 
pellant's motion  for  a  new  triaL 

Hill  (&  Carry  filed  an  able  brief  and  argument  for  the  appellant. 

J.  II,  BurUy  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  I.  In  all  essentials,  the  defendant's  application 
for  a  continuance  complies  strictly  with  the  requirements  of  the 
statute.  It  cannot  be  questioned  that  the  testimony  of  the  absent 
witness  (defendant's  wife)  is  material.  It  bears  directly  upon  the 
vital  issue  in  the  case.  Upon  this  issue  the  evidence  was  conflicting 
and  apparently  evenly  balanced.  It  was  therefore  of  the  gravest 
importance  to  the  defendant  to  be  allowed  to  cast  into  his  side  of 
the  scales  this  testimony.  That  the  testimony  is  merely  cumulative 
is  not  an  objection  that  can  be  urged  on  a  first  application  for  a  con- 
tinuance. *'  The  defendant  has  the  right  to  prove  a  material  fact  by 
any  number  of  witnesses,  within  the  bounds  of  reason."  {Wilson 
v.  The  State^  18  Texas  Ct.  App.,  576.)  Nor  can  it  be  said,  in  view 
of  the  evidence  in  the  case,  that  the  testimony  of  this  witness  is  not 
probably  true.  It  is  supported  by  the  testimony  of  some  of  the 
witnesses  who  testified  on  the  trial,  and  controverted  by  others. 
{Harris  v.  Tlie  Sfjite,  18  Texas  Ct.  App.,  287;  Miller  v.  The  State, 
Id.,  232.) 

II.  We  know  of  no  authority  which  would  compel  the  defend- 
ant to  go  with  the  court  and  jury  from  the  court-house  to  where 
the  absent  witness  was  at  the  time,  that  her  testimony  might  bj 
taken.  Under  the  law,  the  trial  must  be  had  at  the  court-house  at 
the  county  site  of  the  county.    It  was  there,  and  there  only,  that 
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the  case  must  be  heard  and  determined.  If  the  defendant  could  be 
required  to  go  one-balf  a  mile  with  the  court  and  jury  in  order  to 
have  the  benefit  of  the  testimony  of  an  absent  witness,  he  could  be 
required  to  go  one,  two  or  five  miles.  We  cannot  sanction  such  a 
practice.  AH  the  proceedings  in  the  trial  should  be  conducted  at 
the  court-house,  the  place  designated  by  law  for  the  trial  of  causes. 

If  the  defendant  bad  consented  to  the  proposition  to  go  with  the 
court  and  jury  to  the  place  where  the  witness  was,  and  there  take 
her  testimony,  and  if  her  testimony  had  in  this  manner  been  taken, 
we  do  not  think  the  defendant  could  have  objected  to  the  irregular- 
ity. But  that  is  not  the  question  before  us.  In  this  case  the  de« 
fendant's  application  for  a  continuance  was  refused,  one  of  the 
grounds  of  the  refusal  being  that  he  declined  to  accept  the  proposi- 
tion of  the  court  to  go  with  the  jury  to  the  place  where  the  witness 
was  confined  by  sickness,  and  there  take  her  testimony.  Such  a 
proposition  was,  we  think,  no  answer  to  his  application  for  a  con- 
tinuance, and  should  not  be  considered  in  determining  his  right  to 
a  continuance. 

We  are  of  the  opinion  that  the  court  erred  in  refusing  the  con- 
tinuance, and  in  refusing  to  grant  the  defendant  a  new  trial;  and 
for  these  errors  the  judgment  is  reversed  and  the  cause  is  remanded. 

Jieversed  and  remanded. 

[Opinion  delivered  October  14, 1885.] 


[No.  1894.] 
RiLET  Wabe  V.  The  State. 

Theft. —  iNDIcmsNT  for  theft  must  aUege  that  the  property  was  fraudulently 
taken.    AUegation  that  it  "wbb  feloniously  taken  wiU  not  suffice. 

Appeal  from  the  District  Court  of  Kerr.  Tried  below  before  the 
Hon.  T.  M.  Paschal. 

The  indictment  charged  the  appellant,  jointly  with  one  Lawrence 
Hobbs,  with  the  theft  of  a  horse,  the  property  of  Wesley  Vivion,  in 
Kerr  county,  Texas,  on  the  15th  day  of  April,  1884.  The  appellant 
being  alone  upon  trial,  he  was  found  guilty,  and  his  punishment 
was  assessed  at  a  term  of  five  years  in  the  penitentiary. 
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No  brief  for  the  appellant. 

J.  H.  Burts^  Assistant  Attorney-General,  for  the  ^tate. 

WiLLsoN,  Judge.  An  indictment  for  theft,  to  be  sulHcient,  must 
allege  that  the  property  was  fraudulently  taken.  The  allegation 
that  it  w' as  feloniously  taken  is  insufficient.  {Sloan  v.  The  State^  18 
Texas  Ct,  App.,  226.)  In  this  case,  wherein  the  defendant  has  been 
convicted  of  the  theft  of  a  horse,  the  indictment  is  fatally  defective 
because  it  does  not  allege  that  the  defendant  fraudulently  took  the 
horse. 

The  judgment  is  reversed  and  the  prosecution  is  dismissed. 

Revered  and  dwnissed. 

[Opinion  delivered  October  10, 1886.] 


[No.  1979.] 
Morgan  Duke  v.  The  State. 

1.  Slander— Evidence.— The  slander  charged  in  the  indictment  in  this  case 

consiated  in  the  declaration  by  the  accused  that  a  certain  unmarried  female 
was  a  whore.  The  court  rejected  the  testimony  of  three  witnesses  to  the 
effect  that  they  knew  that  the  said  female  and  oneT  John  C,  in  January, 
1884,  had  illicit  carnal  intercourse  with  each  other,  and  that  they,  the  said 
witnesses,  informed  the.  accused  of  their  knowledge  of  the  fact,  prior  to 
the  time  that  he  made  the  said  declaration  that  she  was  a  whore.  Held  that 
the  exclusion  of  this  proof  was  error,  because,  while  insufficient  of  itself  to 
establish  the  general  charge  that  the  impugned  female  was  a  whore,  it 
tended  in  that  direction;  and  the  general  rule  is,  that,  in  a  general  charge 
of  this  character,  every  act  of  unlawful  commerce  will  tend  to  establish  its 
truth,  and,  consequently,  is  legitimate  evidence. 

2.  Same.— The  rejected  evidence  was  otherwise  admissible  upon  the  issue  of  the 
^     intent  of  the  accused  in  uttering  the  alleged  slander  —  t.  e.,  whether  he  did 

so  maliciously  or  wantonly,  or  having  good  reason  to  believe  it  was  true. 

Appeal  from  the  County  Court  of  Smith  County.  Tried  below 
before  the  Hon.  J.  M.  Duncan,  County  Judge. 

The  conviction  in  this  case  was  for  the  slander  of  Miss  Mattie 
Gowan,  an  unmarried  female,  by  declaring,  in  substance,  that  she 
was  a  whore.  The  oflFense  was  alleged  to  have  been  committed  in 
Smith  county,  Texas,  on  the  5th  day  of  July,  1884.  The  penalty 
assessed  against  the  defendant  was  a  fine  of  $100,  and  a  term  of 
ten  days  in  the  county  jaiL 
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George  Brown  was  the  first  witness  for  the  State.  He  testified 
that  the  Saturday  before  the  first  Sunday  in  July,  1884,  was  meeting 
day  at  the  Lindale  church  in  Smith  county.  After  attending  the 
meeting,  the  witness  walked  into  Curry's  store  in  Lindale.  John 
Curry,  Jim  Cawthorn  and  the  defendant  were  then  in  the  store. 
Mr.  Curry  asked  the  witness:  "Have  they  turned  her  out  of  the 
church?"  Witness  asked:  "Who?"  Curry  replied:  "MissMattie 
Gowan."  Witness  said  in  reply:  "They  have  not.  No  charges 
upon  which  to  turn  her  out  have  been  presented  against  her." 
Curry  then  said:  "They  ought  to  turn  her  out.  I  know  enough 
myself  to  turn  her  out."  Witness  then  told  Curry  that  if  he  knew 
enough  to  demand  her  expulsion,  it  was  his  duty  to  have  been  at 
the  meeting,  and  that  he  had  failed  in  the  discharge  of  his  duty. 
Curry  replied:  "Well,  then,  I  have  lied  about  it,  and  I  will  have 
nothing  more  to  do  with  it."  Witness  replied :  "  If  it  was  me  I 
would  make  them  prove  that  I  had  lied."  Defendant  then  said: 
"I  reckon  that  now  they  are  satisfied.  They  have  got  a  regular 
whore  in  the  church,  and  I  hope  Parson  Wads  worth,  the  son-of-a- 
b — h,  will  now  be  satisfied,  and  let  his  sisters-in-law  alone,  and  quit 
getting  children  by  them.  Now  that  they  have  got  a  whore  in 
their  church,  it  will  be  more  convenient  for  the  preacher  and  the  old 
deacons."  The  defendant,  the  witness  and  John  Curry  were  present 
during  the  whole  of  this  conversation.  Miss  Mattie  Gowan's  gen- 
eral reputation  for  chastity  was  never  questioned,  so  far  as  the  wit- 
ness knew,  prior  to  the  reports  which  were  circulated  about  her, 
about  the  time  of  this  conversation.  Miss  Mattie  Gowan  lived  near 
Lindale,  in  Smith  county,  Texas. 

J.  N.  Cawthorn  was  the  next  witness  for  the  State.  He  testified 
that  he  was  in  Lindale,  at  Curry's  store,  on  the  Saturday  before  the 
first  Sunday  in  July,  1884.  He  frequently  passed  through  the  room 
in  which  George  Brown,  Curry  and  the  defendant  were  talking,  but 
did  not  hear  all  of  the  conversation  between  them.  He  heard  some 
one  of  them  say:  "They  have  sustained  Miss  Mattie  Gowan  in  the 
church."  Curry  then  remarked  to  defendant:  "We  are  the  liars 
then."  Defendant  then  began  to  talk  very  loud,  and  said  among 
other  things:  "I  guess  Parson  Wadsworth  is  satisfied  now  that  he 
has  got  a  whore  in  the  church."  Witness  did  not  hear  him  say  that 
he  hoped  Parson  Wadsworth  would  now  let  his  sisters-in-law  alone, 
and  quit  getting  children  by  them,  though  he  may  have  made  that 
remark.  Miss  Gowan's  name  was  mentioned  several  times  as  wit- 
ness passed  through  the  room.  The  defendant  talked  as  though  he 
was  mad. 


Digiti 


ized  by  Google 


16  19  Texas  Coukt  of  Appeals.  [Tyler  Term, 

Opinion  of  the  ooart 

Five  witnesses  for  the  defense  testified  that  they  were  acquainted 
with  the  general  reputation  of  Miss  Mattie  Oowan,  for  chastity,  and 
that  it  was  bad.  The  opinion  discloses  the  nature  of  the  evidence 
offered  by  the  defense  which  was  excluded  by  the  court. 

George  Yarborough  was  next  introduced  by  the  State  in  rebuttal. 
He  testified  that  he  had  known  Miss  Mattie  Gowan  for  years,  and 
knew  her  general  reputation  for  chastity.  It  was  good,  and  had 
always  been  as  good  as  that  of  any  young  lady  in  Smith  county 
until  the  circulation  of  the  slanderous  reports  out  of  which  the 
charge  in  this  case  grew.  Her  reputation  is  still  unquestioned  except 
by  a  certain  class  of  people.  Six  other  witnesses,  introduced  by  the 
State,  in  rebuttal,  testified  exactly  as  did  the  witness  Yarborough. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

H.  B.  Marshy  for  the  appellant. 

J.  H.  Burts^  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  It  is  substantially  charged  in  the  indictment 
that  the  defendant  committed  the  offense  of  slander  by  stating  that 
Miss  Mattie  Gowan,  an  unmarried  female,  was  a  whore.  On  the 
trial  the  defendant  proposed  to  prove  by  three  witnesses  that  they 
knew  that  Miss  Mattie  Gowan  and  one  John  Copeland,  in  January, 
1884,  had  illicit  carnal  intercourse  with  each  other,  and  that  said 
witnesses  had  informed  the  defendant  of  their  knowledge  of  said 
fact,  prior  to  the  time  that  he  made  the  alleged  imputation  that  she 
was  a  whore.  This  proposed  evidence  was,  upon  objection  made 
thereto  by  the  State,  rejected ;  to  which  ruling  of  the  court  the  de- 
fendant excepted. 

In  Wagner  v.  State^  17  Texas  Ct.  App.,  554,  the  precise  question 
presented  above  was  discussed  and  determined.  It  was  held  in  that 
case  that  '*  every  act  of  unlawful  commerce  would  tend  to  establish 
the  charge  (that  the  female  was  a  whore),  and  consequently  would 
be  legitimate  and  admissible  evidence."  We  think  the  proposed 
evidence  was  relevant,  and  that  it  was  material  error  to  reject  it. 

It  is  true  that  this  rejected  evidence  would  not  of  itself  establish 
the  truth  of  the  imputation  that  the  female  was  a  whore.  But  it 
tended  in  that  direction,  and  should  have  been  allowed  to  go  before 
the  jury  to  be  considered  by  them  in  connection  with  all  the  other 
evidence  in  the  case. 

Furthermore,  we  think  it  was  admissible  upon  the  issue  of  the 
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iTkient  of  the  defendant  in  uttering  the  imputation.  To  constitute 
this  offense  the  slander  must  be  either  mdlicuyus  or  wanton.  In  the 
language  of  this  court  in  the  case  of  McMahan  v.  The  State^  13 
Texas  Ct.  App.,  220 :  ^'  The  evidence,  therefore,  became  important 
in  determining  the  intent  of  the  defendant  in  uttering  the  alleged 
slander,  and  whether  he  did  so  maliciously  or  wantonly,  or  whether 
he  did  so  having  good  reason  to  believe  it  was  true.'.' 

Because,  in  our  opinion,  the  court  erred  in  rejecting  the  evidence 
offered  by  the  defendant^  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Meversed  and  remamded. 

[Opinion  delivered  October  14, 1885.] 


[No.  1891.] 
Ea^  Parte  Neil  Boyett. 

CoNBTmniOKAL  Law— RiOHT  of  Bail— Fact  Case.— Under  a  proper  con- 
stmction  of  the  eleventh  section  of  the  Bill  of  Rights,  which  provides  that 
'*AU  prisoners  shaU  be  bailable  by  sufficient  sureties,  unless  for  capital 
offenses  when  the  proof  is  evident,"  the  proof,  in  order  to  authorize  the  re- 
fusal of  bail,  must  show  clearly  and  conclusively  that  the  accused,  acting 
either  alone  or  in  concert  with  others,  committed  the  capital  offense  charged. 
See  the  opinion  for  a  definition  of  the  term  '*  evident,*'  as  used  in  this  connec- 
tion ;  and  see  the  statement  of  the  case  for  evidence  in  a  habeas  corpus  pro- 
ceeding for  bail  under  an  indictment  for  murder,  held  insufficient  to 
authorize  the  refusal  of  bail,  inasmuch  as  it  is  not  "proof  evident"  of  the 
appellant's  complicity  in  the  offense  charged. 

Habeas  Corpue  on  appeal  from  the  District  Court  of  Nolan.  Tried 
below  before  the  Hon.  William  Kennedy. 

The  indictment  under  which  the  writ  of  haheas  corpus  in  this  case 
was  sued  out  was  filed  in  the  district  court  of  Nolan  county, 
Texas,  at  its  June  term,  1885.  It  charged  the  applicant  with  the 
murder  of  Ben  Warren,  by  shooting  him  with  a  gun,  in  Nolan 
county,  Texas,  on  the  10th  day  of  February,  1885.  Upon  the  hear^ 
ing  of  the  writ,  which  was  had  at  the  same  term  of  court,  the  appli- 
cant was  remanded  to  the  custody  of  the  sheriff  without-  bail,  and 
this  appeal  is  prosecuted  from  that  judgment.  Deceased  was  shot 
about  10  o'clock  in  the  night,  while  he  was  sitting  in  the  oflSce  of 
a  hotel  at  Sweetwater. 
Vol.  XDC— 3 
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P.  W.  Thompson  was  the  first  witness  introduced  by  the  appli- 
*oant.  He  testified  that  for  eight  months  prior  to  this  trial  he  had 
lived  on  his  present  place  at  the  head  waters  of  Fellow  Wolf  Creek, 
about  four  miles  distant  from  Colorado  City.  His  acquaintance 
with  the  applicant  extended  back  over  the  four  years  next  preceding 
this  trial  He  had  known  the  deceased  by  sight  since  March,  1884, 
and  for  about  the  same  length  of  time  he  bad  slightly  known  one 
George  Sutton.  Witness,  while  herding  his  sheep,  some  four  or  five 
miles  distant  from  Yellow  Wolf  Creek,  on  or  about  February  5, 
1885,  met  the  said  Sutton,  who  asked  him  if  he,  witness,  was  going 
to  Sweetwater  on  that  day.  Witness  replied  that  he  was  not,  as  he 
could  not  then  leave  his  sheep.  He  then  asked  Sutton  if  he  was 
going  to  Sweetwater,  and  upon  his  replying  in  the  aifirmative,  wit- 
ness asked  him  if  he  was  not  afraid  to  go.  He  replied :  '*  fTo;  I  am 
going  there  to  see  if  Warren  is  there;  and  if  he  is,  either  he  or  I 
will  have  to  haul  away."  Sutton  did  not  say,  at  that  interview, 
which  of  the  Warrens  he  alluded  to,  nor  did  he  make  other  remarks 
about  any  Warren.  The  witness  had  several  talks  with  Sutton 
after  the  latter  got  out  of  the  Coleman  jail  and  returned  to  Fish 
Creek.  In  one  of  these  conversations  Sutton  said  that  he  did  not 
want  to  hurt  Ben  Warren,  but  that  Warren  must  not  threaten  his 
life,  as,  according  to  his  information,  he  had  done.  This  conversa- 
tion last  referred  to,  occurred,  to  the  best  of  witness's  recollection, 
in  April,  1884.  Witness  had  never  heard  Sutton  otherwise  threaten 
Ben  Warren.  ^ 

Cross-examined,  the  witness  stated  that  he  first  formed  the  ac- 
quaintance of  Ben  Warren  on  Fish  Creek  in  Nolan  county,  on  or 
about  March  25, 1884,  at  which  time  he,  witness,  lived  about  four 
miles  above  Colorado  City.  Witness  was  not  related  to  Wood,  who 
in  another  indictment  is  charged  with  this  same  murder,  but  sus- 
tained friendly  relations  with  him.  The  applicant  is  a  brother-in- 
law  to  the  witness.  The  witness  had  never  told  the  applicant  of 
his  conversation  with  Sutton  on  Yellow  Wolf  Creek ;  in  fact,  he  had 
seen  the  applicant  but  once  or  twice  since  then,  and  only  long 
enough  to  shake  hands  and  exchange  greetings.  Witness  could  not 
recollect  to  whom  he  first  told  of  his  conversation  with  Sutton. 
fTo  one  but  witness  and  Sutton  were  present  at  that  conversation, 
and  they  were  then  on  the  range,  at  least  two  and  a  half  miles  dis- 
tant from  the  nearest  habitation.  Witness  had  not  seen  Sutton 
since  that  conversation.  He  did  not  know  where  Sutton  then  lived, 
nor  from  whence,  except  a  south  direction,  he  came  to  witness.  If 
he  had  any  business  with  witness,  he  did  not  make  it  known.  When 
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he  left  witness,  he  went  towards  Sweetwater,  saying  that  be  was 
going  to  that  town.  Sutton  on  that  occasion  rode  a  bay  horse,  but 
witness  could  not  now  describe  his  dress.  The  interview  between 
witness  and  Sutton  lasted  but  a  very  few  minutes.  No  particular 
feeling  of  friendship  existed  between  them. 

The  witness  was  unable  to  testify  as  to  the  personal  relations 
which  existed  between  the  applicant  and  the  deceased.  He  was 
unable  to  say  whether  those  relations  were  friendly  or  otherwise. 
He  remembered  that  he  had  one  particular  conversation  with  the 
applicant,  but  could  remember  only  some  of  the  applicant's  state- 
ments then  made.  This  conversation  occurred  in  November  of  1884, 
while  the  two,  witness  and  applicant,  were  en  route  to  the  Eunnels 
county  court,  both  being  under  bond  upon  a  charge  of  fence  cutting. 
Applicant,  in  the  course  of  that  conversation,  said  that  he  hoped 
Ben  Warren  would  not  be  bothered,  but  that  he  expected  he  would 
be.  Witness  could  not  remember  that  any  one  was  then  immedi- 
ately present  except  himself  and  applicant,  though  several  were  in 
the  party  going  to  Runnels  county.  The  party  had  stopped  at  noon 
when  the  remark  was  made  by  applicant,  and  the  various  other 
members  of  the  party  were  standing  about  "  promiscuously."  The 
witness  could  not  say  which  of  them  was  nearest  to  himself  and  the 
applicant.  He  paid  but  little  attention  to  the  distances  between 
the  various  persons,  and  was  unable  to  say  whether  or  not  any  per- 
son other  than  himself  heard  the  applicant's  remark.  Witness  could 
not  recall  that  any  conversation  of  importance  transpired  between 
himself  and  applicant  on  that  trip.  He  knew  nothing  of  a  meeting 
on  Valley  Creek  to  arrange  to  employ  counsel  to  defend  the  fence- 
catting  cases  in  the  Bunnels  county  court.  Witness  had  no  love  for 
the  deceased.  The  camping  place  at  which  the  conversation  be- 
tween witness  and  applicant  occurred  was  inside  of  Odom's  pasture, 
and  about  a  mile  distant  from  Yalley  Creek.  Witness  had  never 
heard  either  the  applicant  or  Wood,  the  other  defendant,  make  an 
unkind  remark  about  the  deceased. 

M.  D.  Boyett,  a  brother  to  the  applicant,  was  his  next  witness. 
He  testified  that  he  resided  on  Fish  Creek,  in  Nolan  county,  where 
he  had  lived  for  some  six  or  eight  years.  He  knew  Ben  Warren,  the 
deceased,  by  sight,  and  last  saw  him  in  life  on  the  evening  he  was 
killed.  Witness  was  in  the  town  of  Sweetwater  on  the  day  and 
night  of  the  killing  and  the  day  after  the  killing.  Witness  learned 
of  the  killing  while  he  was  in  the  saloon  of  one  Johnson,  in  the 
town  of  Sweetwater.  He  had  been  in  that  saloon  some  ten  or  fif- 
teen minutes,  having  come  direct  from  Bennett's  saloon,  when  a 
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man,  whom  he  did  not  know,  rushed  into  the  saloon  and  said :  ''  A 
man  has  been  shot  down  yonder." 

The  Central  Hotel  in  Sweetwater  stands  south  of  Johnson's  sa- 
loon, in  the  direction  of  the  railroad.  It  stands  northwest  from 
Bennett's  saloon,  and  must  be  passed  by  a  person  going  from  one 
saloon  to  the  other.  McCausland  and  McDonald  were  the  only 
parties  witness  remembered  to  have  seen  in  Bennett's  saloon  when 
he,  witness,  left  that  saloon  to  go  to  Johnson's,  but  just  prior  to  his 
departure,  he  (witness),  applicant,  Jim  Durham,  Bud  Wood  and  Mc- 
Causland were  together  in  the  saloon  of  Bennett,  the  parties  named, 
except  McCausland,  throwing  dice  for  whisky.  Just  prior  to  the 
departure  of  the  witness,  the  applicant  and  Bud  Wood  went  out  to 
the  south  platform,  which  leads  from  the  saloon  to  the  depot.  Wit- 
ness shortly  left  the  saloon,  going  out  of  a  door  other  than  that 
through  which  applicant  and  Wood  went  out.  He  encountered 
McDonald  near  Bennett's  saloon,  and  stopped  and  talked  with  him 
two  or  three  minutes,  and  went  then  to  Johnson's  saloon.  Pass- 
ing the  Central  Hotel,  en  route  to  Johnson's  saloon,  the  witness 
saw  a  man,  leading  a  horse,  go  into  the  alley  between  the  hotel  and 
a  livery-stable.  The  man  was  just  at  the  corner  of  a  buggy  house, 
passing  around  several  vehicles,  and  going  in  a  westerly  direction, 
and  was  about  ten  yards  from  the  mouth  of  the  alley  when  the  wit- 
ness last  saw  him.  Witness  could  not  recognize  that  party  in  the 
dark.  Witness  could  not  remember  what  was  said  by  the  applicant 
and  his  companions  when  they  left  Bennett's  saloon,  except  that 
Wood  proposed  to  go  to  bed  as  he  was  sick;  nor  did  he  know  where 
they  were  going.  Prior  to  that  time  they  said  that  they  were  go- 
ing to  sleep  either  at  Eidson's,  Beall's,  Hunt's  or  the  opera  house,— 
they  did  not  then  know  which.  A  case  against  the  witness  for 
carrying  a  pistol  was  for  trial.  Wood  was  a  witness  against  this 
witness,  and,  when  the  case  was  called,  Wood  failed  to  appear. 
Witness  then  hunted  and  found  him,  looking  sick,  and  was  told  by 
him  that  he  was  sick  and  had  been  throwing  up  all  day. 

Cross-examined,  the  witness  stated  that  he  was  not  related  to  the 
defendant  Wood,  but  was  his  intimate  friend  and  neighbor,  living 
within  three-fourths  of  a  mile  of  him.  Witness  could  not  remem- 
ber whether  or  not  Jim  Durham  had  left  Bennett's  saloon  when  he 
left  and  met  McDonald,  but  it  was  his  impression  that  he  bad. 
Witness  could  not  remember  what  he  was  doing  when  the  man 
rushed  into  Johnson's  saloon  with  the  news  of  the  shooting,  but  he 
was  either  sitting  at  the  stove  or  standing  about  the  billiard  table. 
In  reply  to  the  man  he  said  nothing  that  be  could  recall    Witness 
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^ent  immediately  to  the  place  of  the  shooting,  ignorant  of  who 
was  shot  until  he  reached  the  body.  Before  reaching  the  body  he 
heard  some  one  tell  Fred  Beall  that  the  man  who  was  shot  was  the 
man  who  had  that  day  been  on  trial  for  shooting  a  cow.  The 
shooting  of  the  deceased  was  a  very  great  surprise  to  the  witness. 
Witness  knew  nothing  of  the  state  of  feeling  which  then  existed 
between  the  applicant  and  the  deceased,  or  between  Bud  Wood  and 
the  deceased.  He  had  never  heard  either  applicant  or  Wood  speak 
of  their  feelings  for  Warren,  and  had  no  reason  to  suppose  that 
either  had  hard  feelings  towards  the  others.  He  had  seen  Wood 
and  the  deceased  conversing  in  the  town  of  Sweetwater,  but  did  not 
know  the  substance  or  subject-matter  of  their  conversations.  He 
had  heard  the  applicant  speak  of  Warren  since  his  death,  but  could 
not  recall  what  he  said. 

Witness  was  present  at  a  meeting  en  Valley  Creek,  held  by  the 
several  parties  charged  with  fence  cutting.  It  was  for  the  purpose 
of  arranging  to  employ  an  attorney  to  defend  the  cases.  This 
meeting,  which  was  held  in  the  summer  of  1884,  was  attended  by 
witness,  applicant  and  their  father,  and  also  W.  and  T.  Franks,  Bill 
and  Lem  Thompson,  W.  Darby,  F.  and  W.  Dougherty,  B.  Bardwell, 
Bud  Woods,  W.  P.  Cooksey,  Bremer,  R  and  S.  Hylton,  Porter  and 
Keith;  and,  among  others  from  Spring  Creek,  the  Cooper  boys  and 
Pete  Thompson,  whose  initials  the  witness  believes  to  be  W.  P. 
Witness  was  then  under  bond  for  fence  cutting  in  Eunnels  county. 
This  meeting  was  had  at  a  picnic.  Witness  denied  that,  on  the 
morning  after  the  shooting  and  on  the  streets  of  Sweetwater,  he 
said  to  old  men  Wood  and  Boyett,  "  Old  men,  you  have  got  to  prove 
where  Neil  and  Bud  were  last  night  when  that  shot  was  fired." 

Ed.  Lormey  was  the  next  witness  for  the  appellant.  He  testified 
that,  immediately  after  the  shot  which  killed  Warren  was  fired,  he 
saw  a  man  standing  in  the  alley  at  the  northeast  corner  of  the  Cen- 
tral Hotel.  That  man  went,  or  started  to  go,  west,  out  of  the  alley, 
whether  on  foot  or  horseback  the  witness  could  not  say,  as  he  did 
not  see  that  man  after  he  passed  the  center  of  the  window  of  the 
dining-room.  The  witness  did  not  and  could  not  identify  that 
man.  Witness  knew  the  applicant,  and  had  seen  him  a  few  times 
before  the  shooting  of  Warren.  The  night  on  which  the  shooting 
occurred  was  a  tolerably  dark  one.  The  witness  saw  the  man  in 
the  alley,  as  related,  from  a  distance  of  about  twenty  feet. 

This  witness  was  reintroduced  at  a  subsequent  stage  of  the  pro- 
ceedings, and  testified  as  follows:  "I  was  at  the  Central  Hotel 
when  Ben  Warren  was  killed.    I  was  in  the  room  on  the  lower 
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floor  in  the  southeast  corner  of  the  building,  I  sat  there  about  a 
half  minute  after  hearing  the  shot,  and  then  went  out  on  the  gal- 
lery. When  I  stepped  out  of  the  room  on  the  gallery,  a  man  came 
running  out  of  the  hotel  ofl9ce  with  his  overcoat  on  his  arm.  He 
stepped  off  the  gallery,  but  I  did  not  see  which  way  he  went.  At 
the  same  time  I  saw  this  man  running  out  of  the  office,  I  saw  an- 
other standing  near  the  corner  of  the  hotel  with  a  pistol  in  his  hand, 
in  the  act  of  replacing  it  in  the  scabbard,  or  taking  it  out,  I  don't 
know  which;  and  as  the  man  ran  out  of  the  office,  the  man 
with  the  pistol  ran  down  the  alley  between  the  hotel  and  stable 
fence,  in  a  west  direction.  I  then  went  into  the  office.  Colonel 
Odom  opened  the  dining-room,  and  said :  '  I  am  afraid  they  will 
shoot  me.'  He,  Odom,  was  then  standing  in  the  dining-room.  I 
then  walked  into  the  dining-room,  where  Odom  was.  Odom  asked: 
*  Where  will  I  get?'  I  told  him  to  get  in  some  dark  place.  At 
that  moment  I  looked  through  the  dining-room  window  to  the 
alley,  and  saw  a  man  with  a  pistol  as  if  in  the  act  of  shooting  into 
the  dining-room.  I  told  Odom  to  squat  down,  and  then  went  into 
the  office.  The  man  with  the  pistol  walked  off  down  the  alley  in  a 
west  direction.  The  man  who  came  out  of  the  office  with  the 
overcoat  had  not  stepped  off  the  gallery  when  I  saw  the  man  stand- 
ing at  the  corner  with  the  pistol.  This  occurred  about  bedtime  on 
the  night  of  February  10,  1885,  in  Sweetwater,  in  the  county  and 
State  aforesaid." 

Wilson  Hunt  was  the  next  witness  introduced  by  the  applicant. 
He  t^tified  that  he  lived  in  a  house  situated  about  four  hundred 
yards  distant  from  the  Central  Hotel,  in  the  town  of  Sweetwater. 
He  went  home  just  before  dark  on  the  night  of  the  killing  of  Ben 
Warren,  and  did  not  go  back  to  town  until  the  next  morning.  A 
little  before  10  o'clock  on  the  night  of  the  killing,  a  horse,  at  very 
near  full  speed,  passed  the  house  of  witness  going  towards  old  man 
Waldrip's  place.  Witness  did  not  see  the  horse,  but  distinctly  heard 
the  rattle  of  his  feet,  and,  though  he  could  not  say  that  the  horse 
carried  a  rider,  it  was  his  opinion,  based  upon  long  experience  in  the 
management  of,  and  familiarity  with,  horses,  that  some  one  was  on 
his  back. 

Cross-examined,  the  witness  stated  that  he  was  a  drayman  in  the 
employ  of  Mr.  Hill.  To  the  mind  of  the  witness,  a  horse  at  full 
speed,  carrying  a  rider,  runs  a  great  deal  heavier  and  straighter 
than  if  he  runs  unladen.  Messrs.  Waldrip,  Drouthitt  and  Barnett 
and  Mrs.  Drone  live  south  or  southeast  of  the  witness,  but  witness 
had  never  known  either  of  them  to  pass  his  house  horseback  at  that 
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boor  of  the  night,  thoagh  they  and  the  members  of  their  families 
frequently  did  so  in  the  day-time.  There  was  a  public  road  above, 
and  another  below,  the  witness's  hoase,  bat  none  immediately  in 
front  of  or  behind  the  bouse.  A  path  or  horse  passway  ran  just  in 
front  of  witness's  house.  Old  man  Wood,  old  lady  Wood,  the  wit- 
ness's wife,  and  Jim  Warren,  were  at  the  witness's  house  at  the  time. 
Witness  had  not  gone  to  bed  when  the  horse  passed,  but  old  man 
Wood  had.  Jim  Warren  was  then  asleep,  or  at  least  he  afterwards, 
when  the  passage  of  the  horse  was  spoken  of,  said  that  he  was  asleep. 
Jim  Warren  got  up  from  bed,  but  witness  oould  not  say  positively 
whether  he  did  so  before  or  after  find  Wood  arrived  at  the  house. 
Jim  Warren  participated  in  the  conversation  that  ensued.  The 
horse  passed  the  witness's  house  a  few  minutes  before  10  o'clock. 
Witness  had  been  with  Wood  ever  since  that  night,  off  and  on. 
The  witness  and  the  applicant  were  good  friends,  but  oould  not  be 
called  especial  intimates. 

James  A.  Durham,  an  employee  in  the  hardware  establishment  of 
Dalaney  Brothers,  in  Sweetwater,  was  next  introduced  by  the  appli- 
cant, and  testified  that  he  was  in  Dulaney's  store  when  the  fatal 
shot  was  fired.  He  heard  the  shot.  It  was  fired  a  short  time,  wit- 
ness could  not  say  exactly  how  long,  before  10  o'clock  at  night. 
Witness  was  able  to  locate  the  time  as  he  did  by  the  fact  that  Mr. 
Jeff  Dalaney,  leaving  the  store  a  few  minutes  after  the  shot  was 
fired,  remarked  that  it  was  then  10  o'clock. 

L.  F.  Otey  next  testified,  for  the  applicant,  that  he  lived  in  Sweet- 
water, about  two  hundred  and  fifty  yards  distant  from  the  Central 
HoteL  Witness  was  in  the  French  restaurant,  west  of  the  Palace 
Hotel,  until  after  9  o'clock  on  the  night  of  the  assassination  of  Ben 
Warren.  He  heard  no  pistol  shot  while  in  that  restaurant.  He 
would  certainly  have  heard  the  report  if  a  pistol  had  been  fired  in 
the  alley  next  to  the  Central  Hotel  while  he  was  at  the  restaurant. 
From  the  restaurant  the  witness  went  home,  arriving  there  some 
little  time  before  10.  He  had  been  in  the  house  about  five  minutes 
when  he  heard  the  report  of  a  pistol.  He  could  not  say  that  the 
shot  he  heard  was  the  one  that  killed  Ben  Warren.  The  bouse  was 
closely  closed,  and  witness  could  not  decide  from  which  direction 
the  report  came.    Witness's  clock  usually  kept  railroad  time. 

Cross-examined,  the  witness  stated  that  he  was  unable  to  affirm, 
upon  his  own  knowledge,  that,  on  the  night  of  the  homicide,  his 
clock  was  running  on  railroad  time.  The  alley  north  of  the  Central 
Hotel  is  seventy  feet  distant  from  Johnson's  saloon.  Leaving  the 
restaurant^  the  witness  went  north  to  the  alley,  thence  through  the 
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alley  east  to  his  home.  He  did  not  see  a  horse  hitched  in  the  alley 
as  he  went  through  it.  Mr.  Bartelsti  was  with  the  witness  at  the 
restanrant  on  that  night.  Guinel,  the  proprietor  of  the  restaarant^ 
his  wife  and  brother  were  also  in  the  restaurant  while  witness  was 
there.  There  are  no  houses  between  the  Central  Hotel  and  the 
room  in  the  restaurant  in  which  the  witness  and  the  parties  named 
were,  just  before  witness  went  home. 

W.  0.  Johnson,  the  proprietor  of  the  saloon  often  referred  to  in 
this  trial,  was  the  next  witness  for  the  applicant.  He  testified  that, 
a  few  minutes  after  9  o'clock,  just  as  he  was  preparing  to  go  home, 
he  was  engaged  in  conversation  by  the  applicant*  and  old  man 
Boyett.  Bud  Wood  was  not  then  present,  though  he  may  possibly 
have  been  one  of  the  large  crowd  that  had  congregated  in  the  saloon. 
At  all  events  witness  did  not  see  him.  Applicant  remarked  to  the 
old  man  (Boyett)  that  he  was  going  to  leave  there.  Old  man  Boyett 
replied  that  he  was,  too.  Witness  remarked  that  he,  too,  was  going, 
and  left,  going  by  the  postofflce,  and  thence  home.  It  was  now  bat 
a  few  minutes  after  9  o'clock  by  the  saloon's  time.  Witness  did  not 
hear  the  Boyetts  say  where  they  were  going  to  sleep.  Witness  on 
his  arrival  at  home  proceeded  to  read  a  newspaper  he  had  received 
that  night,  and,  while  thus  engaged,'  heard  the  report  of  a  pistol. 
It  was  now  near  10  o'clock,  and  perhaps  three-quarters  of  an  hour 
since  the  witness  left  his  saloon.  Witness  heard  but  the  one  shot, 
and  retired  about  half-past  10  o'clock. 

On  his  cross-examination  the  witness  said  that  he  heard  the  clock 
strike  ten  just  before  or  just  after  he  heard  the  shot  -r-  he  was  not 
positive  which. 

'  Deputy  Sheriff  H.  H.  Williams  testified,  for  the  applicant,  that  he 
was  in  Johnson's  saloon,  playing  pool,  when  the  deceased  was  killed. 
The  fatal  shot  was  fired  at  about  ten  minutes  to  10  o'clock.  Of  this 
fact  witness  was  certain,  for  he  asked  Mr.  Beall  the  time,  on  hearing 
the  report,  and  Beall  on  looking  at  his  watch  said  it  was  ten  min- 
utes before  ten.  Presently  a  man  ran  into  the  saloon  with  the  news 
that  a  man  had  been  shot  at  the  Central  Hotel.  Witness  put  on 
his  coat  and  looked  at  the  clock  as  he  started  to  the  scene  of  the 
shooting.  It  was  then  10  o'clock,  and  about  ten  minutes  had  elapsed 
since  he  heard  the  report  of  the  pistol  Witness  could  not  say  how 
Johnson's  saloon  clock  compared  with  railroad  time. 

W.  S.  Lester  testified  that  he  was  asleep  in  the  office  of  the  Cen- 
tral Hotel  when  the  fatal  shot  was  fired.  A  general  stampede  fol- 
lowing the  report,  the  witness  got  up.  In  a  short  time  some  one 
asked  the  hour,  and  some  one  else  replied :  ^^  It  is  just  a  quarter  to 
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ten*''  Lormey  was  the  first  man  witness  saw  come  into  the  office 
after  the  shooting,  and  Judge  Boone  the  next.  The  remark  about 
the  time  was  made,  the  witness  thought,  after  Judge  Boone's 
amvaL 

H.  H.  Williams,  recalled,  testified  that  on  leaving  Johnson's  saloon 
he  went  to  the  Palace  Hotel,  and  thence  to  the  Central  Hotel.  Some 
two  or  three  minutes  had  elapsed,  when  witness  got  to  the  Central 
Hotel,  from  the  time  he  left  Johnson's  saloon.  From  the  Central 
Hotel,  where  he  remained  about  fiye  minutes,  witness  went  to  the 
coart-house  to  wake  up  Sheriff  Bardwell,  which  trip  occupied  about 
one  minuta  About  two  minutes  were  exhausted  in  arousing  Bard- 
welL  Witness  then  went  back  to  the  Central  Hotel,  about  ten  or 
fifteen  minutes  having  expired  since  be  first  left  Johnson's  saloon. 

Sheriff  Bardwell  testified  that  he  was  asleep  in  one  of  the  lower 
rooms  of  the  court-house  when  Ben  Warren  was  killed.  H.  H.  Will- 
iams brought  witness  the  news  of  the  killing.  It  took  the  witness, 
lie  thought,  about  fifteen  minutes  to  dress,  after  which  he  went  to 
the  Central  Hotel.  He  had  been  in  the  hotel  but  a  few  minutes 
when  he  took  occasion  to  consult  his  watch,  which  he  regulated  by 
railroad  time,  and  found  that  it  was  then  either  two  minutes  before 
or  two  minutes  after  ten, —  he  could  not  remember  which.  Witness 
saw  Wood,  %\^  other  defendant  charged  in  this  case,  about  the  court 
room,  on  the  day  after  the  homicide,  and  may  have  seen  him  several 
times,  bnt  did  not  hear  him  complain  of  being  sick  —  in  fact  he  had 
no  conversation  with  him. 

Cross-examined,  the  witness  said  that  though  he  set  his  watch  by 
the  depot  clock  in  the  morning,  he  could  not  swear  that  it  had  rail- 
road time  to  a  minute,  as  watches  frequently  varied  in  the  course 
of  sixteen  hounL  In  the  opinion  of  the  witness,  the  distance  from 
the  west  door  of  the  court-house  to  the  Central  Hotel  was  between 
one  hundred  and  thirty  and  one  hundred  and  fifty  yards. 

The  following  agreement  appears  in  the  record :  "  It  is  agreed  by 
ooansel  for  both  the  State  and  the  defendant  that  the  distance  from 
Sweetwater  to  the  head  of  Yellow  Wolf  Creek  is  about  twenty-five 
or  thirty  miles;  and  it  is  further  agreed  that  there  was  a  light  burn- 
ing in  the  room  of  the  Palace  Hotel  where  A.  W.  Hilliard  was  sit- 
ting when  he  heard  a  shot  on  the  night  of  February  10,  1885.'^ 
Here  the  applicant  rested. 

James  Bennett  was  the  first  witness  for  the  State.  He  testified 
that  he  retired  between  five  and  fifteen  minutes  past  9  o'clock  on 
the  fatat  night.  He  hoard  the  report  of  a  pistol,  between  fifteen 
and  twenty  minutes  after  he  lay  down.    That  shot  was  fired  near 
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half-past  9  o'clock  by  the  witness's  time-piece,  which  he  considers 
a  very  good  watch. 

J.  H.  Douthitt  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  with  his  father  about  a  mile  south  of  Sweetwater. 
He  frequently  went  to  and  from  town  on  horseback,  and  frequently 
did  so  after  night,  and  at  night  always  rode  in  a  lope  to  and  from 
town.  Two  or  three  Hunts  lived  in  the  neighborhood,  but  witness 
did  not  know  which  of  them  was  Wilson  Hunt.  Going  to  and  from 
town,  witness  generally  passed  .the  house  owned  by  old  man  Wood, 
on  the  branch.  He  did  not  positively  know  who  occupied  that 
house.  Witness  was  in  the  town  of  Sweetwater  on  the  night  of 
the  Warren  homicide,  and  went  home  that  night,  but  could  not 
now  remember  whether  he  traveled  horseback  or  noL 

Colonel  T.  L.  Odom  was  the  next  witness  for  the  State.  He  testi- 
fied that  he  took  supper  at  the  Central  Hotel  in  Sweetwater,  on  the 
night  of  the  tragedy,  and  remained  about  the  hotel  until  about  half- 
past  9  o'clock.  He  was  in  company  with  the  deceased.  The 
two,  with  other  gentlemen,  were  sitting  about  the  stove  in  the  hotel 
office,  talking,  when  the  witness  heard  the  sudden  crack  of  a  gun- 
shot. Witness  sprang  from  bis  chair  and  passed  rapidly  into  the 
adjoining  dining-room,  thinking  that  he  had  been  fired  at.  On  turn- 
ing in  the  dining-room  and  looking  back  into  the  office,  he  saw  blood 
spurting  from  Warren's  face.  Witness  called  to  some  one  to  pre- 
vent the  fall  of  Warren's  body,  and  ti>  summon  a  doctor.  He  then 
dosed  the  dining-room  door  and  remained  a  few  minutes  in  the 
dark.  About  this  time  witness  thought  he  saw  the  flash  of  a  light 
on  the  window  panes  north  of  where  he  stood,  and  presently  a 
gentleman  entered  the  dining-room  from  an  adjoining  room.  Wit- 
ness told  him  that  Ben  Warren  had  been  shot  in  the  office.  After 
a  few  minutes  witness  passed  out  of  the  dining-room  through  the 
kitchen,  and  went  to  the  Palace  Hotel,  where  be  secured  quarters 
and  retired  for  the  night. 

Witness  saw  the  dead  body  of  Warren  next  morning  in  the  office 
of  the  Central  Hotel.  The  ball  passed  into  the  head  just  below  the 
right  ear.  It  entered  the  room  from  the  west  side  of  the  third 
window  on  the  north  side,  counting  from  the  northeast  corner  of 
the  building.  The  stove  sat  about  ten  feet  from  the  window  through 
which  the  ball  entered  the  room,  and  was  across  the  room  from  that 
window  at  an  angle  of  about  fifty  or  sixty  degrees  towards  the 
front  of  the  building.  Witness  sat  about  three  feet  south  of  the 
stove,  and  nearly  on  a  line  between  the  front  and  dining-room 
doors.    He  was,  when  the  shot  was  fired,  in  the  act  of  punching 
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the  fire,  With  his  head  inclined  slightly  forwards.  Warren,  the  de- 
ceased, was  sitting  about  four  feet  to  the  right  of  witness,  between 
him  and  the  front  door  of  the  office.  He  was  sitting  upright,  smok- 
ing his  pipa 

The  witness  examined  the  bullet  hole  in  the  window  and  the  sur- 
roundings, early  next  morning.  His  statement  of  distances  and 
measurements  are  only  careful  estimates.  A  plank  fence,  about 
three  and  a  half  feet  high,  runs  around  the  Central  Hotel  building 
on  the  north  side,  about  three  feet  from  the  wall  of  the  building. 
The  ball  entered  the  west  side  of  the  window  from  the  outside,* 
about  one  inch  from  the  casing  that  frames  the  glass-pane,  and 
about  five  feet  from  the  ground.  The  witness  carefully  examined 
the  ground  about  the  outside  of  the  fence,  and  found  the  track  of  a 
man,  the  toe  of  the  right  foot  showing  very  plainly  against  the  bottom 
plank  of  the  fence.  This  track  was  about  northwest  from  the  win- 
dow, and  if  the  man  who  made  it  was  then  standing  erect,  it  would 
place  him  behind  the  wall  west  of  the  window.  Witness  had 
bandied  fire-arms  since  he  was  ten  years  old.  In  discharging  guns 
he  always  fired  from  his  left  shoulder.  It  was  his  opinion  that  if 
shot  from  the  track  described,  the  fatal  ball  must  have  been  fired 
by  some  one  shooting  from  the  left  shoulder.  The  hotel  ofSce  in 
which  the  deceased  was  killed  is  a  room  about  eighteen  feet  square. 
The  ball  entered  at  the  northwest  window  of  the  room,  about  five 
feet  above  the  ground  level,  and  passed  into  the  south  wall  of  the 
room  about  three  feet  above  the  fioor,  and  near  the  southeast  cor- 
ner of  the  room.  Two  lamps  were  burning  in  the  ofSce  when  the 
fatal  shot  was  fired,  but  the  dining-room  was  dark.  It  was  the  un- 
derstanding of  the  witness  that  a  very  unkind  state  of  feeling  had 
existed  between  the  applicant  and  the  deceased  since  about  June, 
1884. 

On  his  cross-examination  the  witness  stated  that  ill  feeling  ex- 
isted between  the  deceased  and  ten  or  a  dozen  other  parties  besides 
the  applicant,  but  he  did  not  think  that  the  ill  feeling  as  between 
the  deceased  and  the  others  was  as  violent  as  that  between  the  ap- 
plicant and  the  deceased.  However,  he  based  this  impression  only 
upon  what  he  knew  of  the  troubles  between  them.  Witness  knew 
a  man  who  was  called  George  Sutton  by  some,  and  Baker  by  other 
parties.  He  did  not  know  that  the  same  state  of  feeling  which  ex- 
isted between  applicant  and  deceased  existed  between  Sutton  and 
deceased.  Four  of  the  parties  between  whom  and  deceased  bard 
feelings  existed  were  in  Sweetwater  on  the  night  of  the  assassina- 
tion.   They  were  the  applicant,  Mc  Boyett,  Riley  Hylton  and  W.  J. 
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(Bud)  Wood.  Witness  had  no  recollection  of  seeing  applicant  and 
deceased  associating  and  drinking  together  since  their  trouble  in 
June,  1884. 

A.  W.  Hilliard  was  the  next  witness  for  the  State.  He  testified 
that  he  went  to  Mrs.  Harvey's  sitting-room  in  the  rear  of  the  Palace 
Hotel,  after  supper  on  the  night  of  the  assassination,  and  remained 
there  an  hour  and  a  half  or  two  hours.  The  Palace  and  the  Cen- 
tral hotels  are  on  the  same  block,  the  Palace  occupying  a  corner  lot 
and  facing  the  depot.  The  Central  Hotel  faces  east.  Several 
buildings  stand  between  the  two  hotels.  Witness  heard  the  report 
of  a  rifle  while  in  Mrs.  Harvey's  sitting-room,  but  could  not  desig- 
nate the  hour  at  which  it  was  fired.  It  was  the  clear,  distinct  re- 
port of  a  rifle,  and  not  the  roaring  noise  of  a  pistol-shot.  It  was 
the  only  shot  he  heard  that  night.  The  door  being  closed,  the 
witness  could  not  locate  the  direction  from  which  the  gun  was  dis- 
charged, though  he  could  easily  determine  that  it  was  fired  at  a 
point  not  far  distant  from  the  Palace  Hotel.  Ladies  only  were  in 
the  room  with  witness  when  the  shot  was  fired.  Immediately  after 
the  shot  was  fired,  the  north  door  of  the  hotel,  leading  into  the 
back  yard  (which  was  on  the  most  direct  route  from  the  Palace 
Hotel  to  the  rear  of  the  Central  Hotel),  was  opened,  and  witness 
heard  the  noise  of  persons  running.  The  noise  grew  more  distinct 
as  the  door  closed.  The  noise  appeared  to  be  made  by  persons  run- 
ning towards  the  room  in  which  thd  witness  was,  from  the  north, 
in  which  direction  the  Central  Hotel  was  located.  Witness  did  not 
hear  anything  more  of  the  parties  running  after  they  passed  the 
Palace  Hotel.  The  witness  could  not  say  at  what  distance  the 
parties  running  passed  the  room  in  which  he  then  was. 

Cross-examined,  the  witness  stated  that  it  was  his  impression  that 
there  was  an  alley  back  of  Mrs.  Harvey's  room  and  in  the  rear  of 
the  Palace  Hotel,  which  alley,  he  thought,  was  fenced  at  the  south 
end.  There  was  no  obstruction  between  the  Central  Hotel  and 
Mrs.  Harvey's  room,  by  the  back  way,  except  a  very  low  fence. 
Witness  could  not  say  positively  from  which  direction  the  footsteps 
referred  to  came,  nor  which  way  they  went.  Mrs.  Harvey's  room 
was  on  the  west  side  of  the  Palace  Hotel.  West  of  that  was  an 
alley.  The  French  restaurant  stood  across  the  alley  from  the  room 
described.  Witness  knew  nothing  of  a  fence  connecting  the  French 
restaurant  and  the  livery-stable.  The  livery-stable  stood  on  another 
block  than  the  one  on  which  the  two  hotels  were  situated.  There 
was  an  opening  called  an  alley,  running  east  and  west  between  the 
livery-stable  and  the  Central  Hotel.     Going  through  the  alley  from 
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either  the  livery-stable  or  the  Central  Hotel,  one  would  go  west. 
Witness  did  not  know  that  both  hotels  had  inclosed  back  yards, 
lying  in  the  same  directions.  It  was  easy  to  go  from  one  hotel  to 
the  other  by  a  back  way.  The  livery-stable  and  yard  stand  north 
of  the  Central  Hotel,  and  across  the  alley.  When  the  witness  first 
heard  the  noise  of  running,  he  thought  it  was  made  by  horses,  bat 
concluded,  as  it  came  nearer,  that  it  was  made  by  men  running. 
•  Witness  did  not  hear  the  footsteps  as  they  passed  the  hotel  proper, 
and  continued  on.  The  footsteps  the  witness  heard,  just  after  the 
shooting,  were  not  on  the  front  street,  but  he  was  unable  to  locate 
them  exactly.  They  came  towards  witness,  according  to  their 
sound,  from  the  north. 

County  Judge  Germany,  for  the  State,  described  the  bullet  holes 
in  the  window  and  south  wall  of  the  Central  Hotel  ofiSce  substan- 
tially as  did  Colonel  Odom. 

J.  H.  Beall  was  the  next  witness  for  the  State.  He  testified, 
without  mentioning  the  hour,  that  the  applicant  and  his  co-defend- 
ant Wood  were  at  his  house  on  the  night  of  the  tragedy.  When 
they  went  to  take  their  leave,  the  witness  went  out  with  them  to 
the  gallery,  closing  the  door  behind  them.  Witness  made  some 
apologetic  remark  about  not  being  able  to  offer  them  quarters  for 
the  night.  They  replied  that  it  made  no  particle  of  difference,  as 
they  had  not  visited  the  witness  with  the  purpose  of  remaining  over 
night.  The  next  remark  made  by  either  of  the  parties  referred  to 
the  prevailing  cold  wind,  and  their  next  was  an  inquiry  about  the 
weather.  Their  next  was  an  inquiry  as  to  whether  or  not  witness 
had  heard  any  shooting  that  night.  Witness  replied  that  he  had 
not.  The  applicant  then  spoke  of  the  recent  change  of  the  Fish 
Creek  road  over  the  Bitter  Creek  divide.  His  next  remark  was  that 
there  had  been  some  shots  or  a  shot  fired  in  town.  It  was  the  im- 
pression of  the  witness  that  Ben  Warren,  the  deceased,  was  next 
spoken  of.  The  applicant  then  said,  in  effect,  that  if  he  knew  Ben 
Warren  to  be  dead  he  would  be  willing  to  die  and  go  to  h — 11  in 
three  minutes.  The  witness  could  not  repeat  the  exact  words  he 
used.  During  the  latter  part  of  this  conversation  the  witness  was 
standing  on  the  porch,  and  the  applicant  and  Wood  were  at  the 
gate,  some  three  or  four  feet  distant  from  the  porch.  Applicant 
was  standing  nearer  witness  than  Wood  wa&  It  was  the  recolleo- 
tion  of  the  witness  that  Wood  was  a  party  to  the  conversation 
which  followed  the  statement  that  a  shot  or  shots  had  been  fired  in 
town.  The  distance  from  witness's  office  in  town  to  his  iiouse  is 
perhaps  four  hundred  yards,  and  is  usuaUy  walked  by  the  witness 
within  four  or  five  minntes. 
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J.  E.  Warren,  a  brother  to  the  deceased,  was  the  next  witness  for 
the  State.  He  testified  that  he  was  at  the  residence  of  Wilson  Hunt, 
near  Sweetwater,  until  12  o'clock  on  the  night  of  the  murder.  After 
12  o'clock  he  was  at  the  Central  Hotel.  He  was  not  informed  of  his 
brother's  death  until  12  o'clock.  Witness  lived  about  three  hundred 
yards  distant  from  the  house  of  the  defendant  Wood.  He  did  not 
know  the  state  of  feeling  existing  between  applicant  and  deceased, 
but  had  not  seen  them  speak  for  some  time.  When  the  applicant  and 
Wood  ascertained  that  the  deceased  was  to  be  a  witness  against 
them  in  some  prosecutions  pending  in  Eunnels  county,  the  applicant 
proposed  to  witness  to  see  the  deceased  and  get  him  to  leave  the 
country.  He  said  to  witness :  ^^  Jim,  I  don't  want  to  kill  him  or 
see  him  hurt."  Witness  first  saw  the  defendant  Wood  on  the  morn- 
ing after  the  killing,  on  the  street  in  front  of  Bennett's  saloon  and 
near  the  restaurant.  The  applicant,  Mc  Boyett  and  Riley  Hylton 
were  with  him.  Witness,  who  was  across  the  street,  motioned,  and 
Wood  crossed  the  street  and  told  witness  that  he  had  fed  witness's 
horse.  On  the  night  previous  he  proffered  the  witness  any  assist- 
ance he  could  render. 

Cross-examined,  the  witness  stated  that  he  could  not  remember 
the  date  of  his  conversation  with  the  applicant,  referred  to,  further 
than  that  it  occurred  soon  after  he  and  Wood  learned  that  deceased 
was  to  be  a  witness  against  them.  On  the  same  day,  though  not  at 
the  same  time,  Wood  told  witness  that  Ben  Warren  was  to  testify 
against  him  and  applicant,  or  had  *•  given  them  away."  No  third 
party  was  present  at  either  of  these  conversations.  Several  talks 
had  been  had  since  then  between  witness,  applicant  and  Wood. 
The  two  conversations  (one  each  with  applicant  and  Wood)  occurred 
on  the  day  that  the  several  defendants  in  fence-cutting  cases  had 
their  meeting  on  Yalley  Creek,  respecting  the  employment  of  coun- 
sel, which  meeting  was  held  in  the  spring  or  summer  of  1884.  It 
was  the  impression  of  the  witness  that  the  defendant  Wood's  over- 
coat was  at  Wilson  Hunt's  house  on  the  night  of  the  killing.  Witness 
heard  Wood  complain  of  being  somewhat  sick  on  the  day  before,  but 
not  on  the  day  of  the  assassination.  He  may,  possibly,  on  the  day 
of  the  homicide,  have  told  witness  that  but  for  his  being  unwell  he 
would  go  to  Fort  Chadbourne  for  him,  and  would  go,  though  not 
well,  if  witness  could  not  employ  any  one  else. 

W.  C.  Keith,  a  brother-in-law  to  the  defendant  Wood,  was  the 
next  witness  for  the  State.  He  testified,  in  substance,  that  the  feel- 
ings entertained  by  Wood  and  the  applicant  towards  the  deceased, 
at  the  time  of  the  killing,  were  not,  in  his  opinion,  friendly.  He 
had  never  heard  Wood  say  anything  particular  about  deceased.    He 
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had  a  conversation  with  applicant  in  his,  witnesses,  field,  some  six, 
eight  or  ten  months  prior  to  this  trial.  Ko  one  else  was  present. 
The  subject  of  the  conversation  was  the  probability  of  deceased 
swearing  lies  on  him,  the  applicant,  and  others,  in  some  cases  then 
pending  against  them.  In  the  course  of  that  conversation  applicant 
said  that  deceased  ought  to  be  killed  or  would  be  killed.  It  was  the 
recollection  of  the  witness  that  the  applicant  was  left  handed,  but 
be  did  not  know  from  which  shoulder  he  was  in  the  habit  of  firing 
guns.  Witness  lived  within  a  half  mile  of  the  applicant,  and  was 
on  friendly  terms  with  him. 

J.  E.  Warren,  recalled  by  the  State,  testified  that  the  defendant 
Wood  and  E.  Hylton  told  him  that  both  witness's  and  the  deceased's 
names  were  marked  as  State  witnesses  on  indictments  against  them 
for  cattle  stealing.  Witness  had  testified  before  the  grand  jury  with 
reference-to  theft  of  cattle  by  Wood  and  E.  and  W.  K.  Hylton.  It 
was  to  these  cases  that  the  two  parties  named  referred.  E.  Hylton, 
on  the  occasion  referred  to,  came  to  witness  at  the  Fritz  corner, 
from  the  direction  of  the  court-house,  and  told  witness  that  an  in- 
dictment had  been  returned  against  him  for  theft  of  cattle,  and  that 
witness  and  Ben,  the  deceased,  were  marked  as  witnesses,  and  asked 
witness:  "Where  did  you  ever  know  me  stealing  cattle?"  The 
deceased  was  a  witness  before  the  grand  jury  which  found  those 
indictments. 

It  was  agreed  by  counsel  that,  at  the  time  of  the  killing,  indict- 
ments were  pending  in  the  district  court  of  Ennnels  county  against 
the  applicant  and  others  for  conspiracy  to  cut  the  wire  fences  of 
T.  L.  Odom  &  Co.  or  The  Odom  Land  and  Cattle  Company,  and 
that  the  deceased  was  a  State  witness  in  those  cases. 

J.  O.  Mathews  was  the  next  witness  for  the  State.  He  verified 
the  correctness  of  a  plat  of  the  scene  of  the  shooting,  drawn  by  him, 
bat  assuming  the  correctness  of  the  reported  positions  of  Odom, 
the  deceased,  and  the  stove  in  the  office  of  the  Central  Hotel,  when 
the  fatal  shot  was  fired.  The  diagram  omits  a  few  small  buildings 
between  the  two  hotels,  but  is  otherwise  correct.  An  alley  runs 
between  the  restaurant  and  the  Palace  Hotel.  The  fence  which 
forms  one  line  of  that  alley,  running  back  from  the  northwest  cor- 
ner of  the  Palace  Hotel,  is  about  three  and  a  half  feet  high,  except 
at  one  panel,  which  is  entirely  down.  That  opening  was  about 
three  feet  wide. ,  Witness  saw  no  mesquite  trees  within  a  few  feet 
of  that  opening  when  he  examined  it.  He  did  not  observe  any 
mesquite  stumps  between  the  two  hotels.  A  wagon  could  pass  into 
that  alley  antU  it  reached  the  fence,  and  could  proceed  no  further 
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because  of  the  narrowness  of  the  opening.  Witness  could  not 
understand  why  a  man  would  ride  through  that  alley  at  night,  from 
one  hotel  to  the  other,  when  just  west  of  it  there  was  a  good  open 
pass-way,  unless  he  had  a  well  defined  motive  in  doing  so.  The 
alley  between  the  livery-stable  and  the  Central  Hotel  was  between 
sixteen  and  eighteen  feet  wide.  Witness  noticed,  on  the  morning 
after  the  killing,  a  wagon-bed  leaning  up  against  the  stable,  and,  if 
his  recollection  is  not  at  fault,  a  water  wagon  and  an  old  hack 
standing  in  the  alley  west  of  the  stable.  He  saw  nothing  of  a  pile 
of  wood  in  the  alley  on  the  north  side  of  the  dining-room.  West 
from  where  the  water  wagon  stood  the  alley  was  open  for  the  pas- 
sage of  wagons.  The  alley-way  west  is  somewhat  more  convenient 
for  travel  than  the  pass-way  by  the  restaurant.  Witness  did  not 
consider  the  opening  back  of  the  Central  Hotel  a  public  pass- way. 
A  path  traversed  it,  but  witness  thought  it  was  made  by  persons 
going  to  and  from  privies  located  along  it.  Witness  was  one  of  the 
prosecuting  counsel  in  this  case. 

J.  H.  Beall  was  next  recalled  by  the  State.  Describing  the  loca- 
tion of  his  house  with  reference  to  other  buildings  in  the  town,  he 
testified  that  his  house  was  situated  between  four  and  five  hundred 
yards,  between  east  and  southeast  of  the  Central  Hotel.  It  stood 
on  the  south  side  of  the  railroad,  some  three  hundred  yards  nearly 
east  of  Bradley's  opera  house.  A  person  going  direct  from  the 
Central  Hotel  to  witness's  house  would  pass  the  opera  house  at  a 
distance  of  about  thirty  yards.  The  witness  left  his  home  on  the 
night  of  the  tragedy,  between  fifteen  and  thirty  minutes  past  7  o'clock, 
going  to  the  opera  house,  where  he  remained  until  about  ten  minutes 
before  11  o'clock,  when  he  went  home,  accompanied  by  Mr.  O.  B. 
Seitz  and  Mr.  Wise,  the  band  master.  On  his  arrival  at  home  he 
found  he  had  visitors  in  the  persons  of  Mr.  Seitz's  family,  the  appli- 
cant and  Bud  Wood.  The  plank  fence  about  the  premises  of  the 
witness  passed  his  gate  at  a  distance  of  three  or  four  feet.  The 
applicant,  when  the  witness  reached  home,  was  standing  inside  of 
the  yard,  to  the  right  of  the  gate  and  near  one  of  the  gallery  posts. 
Witness  could  not  remember  whether  Wood  was  inside  of  the  bouse 
when  he  arrived  or  went  in  afterwards.  Witness  first  saw  Wood  in 
the  south  room  of  his  residence,  which  room  led  out  to  the  gallery. 
Of  the  three  remaining  rooms  of  the  house,  the  witness's  wife's 
room  stood  north  of  the  south  room  described,  and  in  passing  from 
his  wife's  room  to  the  gallery,  it  was  necessary  to  pass  through  the 
south  room.  Witness  could  not  now  remember  whether  or  not  there 
was  a  light  in  the  south  room  when  he  got  home  on  that  night. 
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Witness  did  not  see  Wood  nntil  be,  witness,  bad  been  in  the  bouse 
at  least  tbree  minutes.  Applicant  followed  witness,  S^tz  and  Wise 
into  tbe  bouse.  After  witness  kindled  a  fire  in  tbe  soutb  room, 
some  general  conversation  ensued  between  tbe  parties,  tbe  applicant 
remarking  first  that  be  and  Wood  bad  been  at  tbe  bouse  some  time, 
talking  to  tbe  women,  and  waiting  for  tbe  witness.  Witness  bad 
no  recollection  of  any  special  discussion  of  tbe  tax  question,  tbougb  be 
tboagbt  that  during  the  evening  the  applicant  asked  bow  tbe  peo- 
ple, in  view  of  tbe  bard  times,  were  going  to  be  able  to  pay  their 
taxes.  Something  was  said  by  the  defendant  about  pistol  cases  in 
wbich  they  were  witnesses  against  each  other.  The  applicant  made 
some  remark  about  changing  a  road  running  across  the  divide,  and 
aboot  trouble  be  bad  bad  working  the  road.  Witness  could  remem- 
ber no  more  of  their  conversation  in  tbe  bouse.  As  they  started  to 
leave,  witness  attended  them  to  the  gallery  and  apologized  for  his 
inability  to  keep  them  over  night,  when  one  of  them  replied  that  it 
made  no  difference,  and  that  they  bad  not  come  to  stay  over  night, 
but  to  talk  awhile,  as  nothing  was  going  on  in  town.  They  then 
said  something  about  going  by  Jim  Warren's,  and  spoke  inquiringly 
of  shooting  in  town  —  whether  or  not  witness  bad  beard  any  — and 
said  something  about  ^'centre-sbot"  or  ^<  centre-shooting."  Some 
further  remarks  about  tbe  prevailing  cold  wind  and  the  road  were 
made,  and  applicant  spoke  of  Ben  Warren  in  tbe  manner  detailed 
by  witness  wben  first  on  the  stand. 

The  witness  did  not  notice  particularly  which  way  the  parties 
went  on  leaving  bis  bouse,  but  it  was  bis  impression  that  they  went 
towards  town.  Witness  could  not  say  that  either  of  tbe  parties  bad 
a  gun  at  bis  bouse  on  that  night  He  did  not  remember  seeing  a 
gnn  in  tbe  hands  of  either.  He,  however,  did  see  a  Winchester  rifle 
at  his  bouse  that  night  while  the  parties  were  there.  The  gun  was 
not  there  on  the  next  morning.  Witness  had  lived  in  Sweetwater 
since  May,  1882,  since  when  be  bad  known  the  applicant  and  Bud 
Wood.  If  either  of  them  ever  passed  a  night  at  witness's  bouse, 
witness  could  not  remember  it.  Applicant  had  eaten  two  or  three 
meals  there,  but  Wood  bad  never  been  at  witness's  table.  No  in- 
timacy existed  between  witness  and  the  defendants,  though,  as  ac- 
quaintances, their  relations  had  always  been  friendly.  I(  visiting  or 
social  relations  existed  between  tbe  families  of  the  witness  and  those 
of  tbe  defendants,  witness  did  not  know  it.  Witness  did  not  know 
where  Jim  Warren  lived,  and  did  not  know  to  what  place  they  re* 
ferred  when  they  spoke  of  going  to  Jim  Warren's. 

The  witness  saw  the  applicant  and  Wood  in  Sweetwater  on  tbe 
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day  of  the  homicide,  and  saw  both  of  them  in  the  eoart-house  on 
the  next  day.  The  witness  observed  nothing  anasnal  in  their  de- 
portment or  conduct  while  at  his  hoase  on  the  night  of  the  marder* 
bnt  they  both  looked  somewhat  annataral  next  morning.  Witness 
did  not  hear  of  the  murder  until  about  half-past  9  o'clock  on  the 
morning  after  it  occurred.  The  witness  was  the  assessor  of  taxes 
for  Kolan  county.  He  had  no  special  contract  with  the  collector 
to  receive  and  receipt  for  taxes  for  him,  but  frequently  did  so  at  the 
request  of  the  collector.  These  parties  said  nothing  to  witness 
about  taxes  on  the  day  before  the  killing,  though  the  applicant  was 
in  bis  office  on  that  day.  The  two  defendants  usually  came  to  wit- 
ness's office  when  in  town.  Witness  had  never  received  taxes  at  his 
house  at  night.  Witness  and  the  two  defendants  were  good 
friends, — merely  friends,  and  not  intimates.  Witness  had  invited 
them  to  his  house  a  few  times,  but  never,  to  his  recollection,  to  stay 
over  night. 

J.  P.  Wood  was  the  next  witness  for  the  State.  He  testified  that 
he  was  in  Sweetwater  for  a  short  time  on  the  evening  of  the  mur- 
der. He  passed  that  night  at  a  house  some  four  hundred  j^ards 
south  of  the  depot,  which  house  was  then  occupied  by  Wilson  Hunt 
and  his  family.  Jim  Warren  was  at  that  house  from  early  in  the 
night  iintil  some  time  between  10  and  12  o'clock,  when  he  went  to 
town  in  answer  to  a  message  brought  him  from  Sheriff  BardwelL 
by  Bud  Wood  that  his  brother  bad  been  killed,  and  that  his  serv 
ices  were  needed.  The  witness  had  seen  Bud  Wood  just  before 
night,  in  Sweetwater,  and  spoke  to  him  about  taking  some  grain  to 
some  horses  for  him.  Bud  Wood  declined  on  the  plea  that  he  was 
sick.  His  health  had  been  bad  for  several  days.  When  he  came  to 
Hunt's  house  that  night  after  Jim  Warren,  he  was  coughing,  and 
said  that  his  health  was  bad.  Hard  feeling  had  existed  between 
Bud  Wood  and  deceased  for  some  time,  Bud  insisting  that  deceased 
bad  falsely  accused  him  of  wrong.  The  applicant  had  never  said 
anything  to  witness  about  his  relations  with  deceased,  and  witness 
knew  nothing  personally  about  them. 

C.  H.  Boyett,  the  father  of  the  applicant,  was  the  next  witness 
for  the  State.  He  testified  that  he  spent  the  fatal  night  at  the 
bouse  of  F.  G.  Thurmond,  in  Sweetwater,  going  to  that  house  from 
town  between  9  and  10  o'clock,  and  retiring  between  11  and  12. 
He  remained  at  Thurmond's  until  9  o'clock  next  morning.  Witness 
beard  the  report  of  a  gun  or  pistol  on  the  night  of  the  murder, 
while  he  was  at  Thurmond's  house,  and  was  told  of  the  murder 
next  morning  while  at  the  breakfast  table.    Witness  and  the  appli- 
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cant  left  town,  on  the  fatal  night,  at  the  same  time,  passing  out  of 
Johnson's  saloon  together  at  a  little  past  9  o'clock.  On  stepping 
oDt  of  the  saloon,  applicant  a.sked  witness  where  he  was  going  to 
sleep.  Witness  replied  that  he  was  going  to  Thurraond's,  where  he 
had  left  his  wife,  and  asked  him  where  he  expected  to  sleep.  He  re- 
plied that  he  would  stay  either  at  Beall's  or  Eidson's.  Witness  and 
applicant  then  parted  on  the  street^a  little  to  the  right  of  Johnson's 
mloon,  witness  going  up  the  street,  and  applicant,  in  company  with 
Bad  Wood,  going  across  the  street  towards  the  shoe  shop,  which 
was  in  the  direction  of  BealPs.  A  road  by  this  shoe  shop,  and 
passing  Beall's,  led  in  the  direction  of  Bradley's  opera  house. 
Witness  last  saw  applicant  that  night  near  the  shoe  &hop,  from: 
which  point  ho  did  not  know  where  applicant  and  Wood  went. 
Witness  had  often  seen  applicant  handle  and  discharge  guns,  but 
could  not  say  from  which  shoulder  he  habitually  shot,  though  he 
thought  from  the  right  shoulder.  Applicant  was  left  handed  except 
in  the  use  of  the  hoe  and  ax.  The  feeling  which  existed  between 
the  applicant  and  the  deceased,  and  Bud  Wood  and  the  deceased, 
was  not  good.  The  origin  of  the  ill  feeling  was  malicious  prosecu- 
tions instituted  against  the  two  defendants  by  the  deceased,  to  do 
which  he,  the  deceased,  swore  to  lies,  as  the  defendants  were  abun- 
dantly able  to  prove. 

W.  S.  Lester  testified,  for  the  State,  that  he  was  reclining  on  a 
lounge  in  the  office  of  the  hotel  when  the  fatal  shot  was  fired.  He 
was  the  first  to  reach  the  deceased  after  he  was  shot,  and,  at  the 
suggestion  of  Colonel  Odom,  caught  him  to  prevent  his  falling  from 
the  chair  in  which  he  was  sitting.  Deceased  breathed  two  or  three 
times  while  being  moved,  and  then  died.  Colonel  Odom,  Dabney, 
Powell  and  a  man  knowji  as  the  ^*  Prairie  Dog  Poisoner,"  were  in 
the  room  when  the  shot  was  fired.  Mr.  Lormey  was  the  first  per- 
son to  come  into  the  room  after  the  shooting.  Witness  saw  no 
one  outside,  nor  did  he  hear  any  noise  indicating  the  presence  of 
any  one. 

Fred  Beall  was  the  next  witness  for  the  State.  He  testified  that 
he,  together  with  Henry  Williams,  Charles  Day,  R  B.  Foster, 
Kc  Boyett,  F.  Dismutji,  and,  he  thought,  Riley  Hylton,  were  in 
Johnson's  saloon  when  the  fatal  shot  was  fired.  A  few  mmutes 
after  tbeshot  was  fired  Mr.  Powell  ran  into  the  saloon  much  ex- 
eited,  and  said  that  a  man  had  been  killed  at  the  Central  Hotel. 
Witness  went  to  the  hotel.  Ed  Lormey  was  the  first  man  he  met 
on  arriving  there,  and  he  told  witness  that  he  saw  a  man  at  the  cor- 
ner of  the  hotel  with  a  pistol  in  his  hand.    In  the  evening,  before 
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the  killing  took  place,  witness  saw  the  applicant  in  possession  of  a 
nickeUplated  pistol^  which  be  put  behind  the  bar  in  Bennett's 
saloon.    He  remarked  that  he  had  been  having  the  pistol  repaired. 

J.  E.  Warren  was  again  placed  on  the  stand  by  the  State,  when 
he  testified  that  the  first  be  heard  of  his  brother's  death  was  when 
Bud  Wood  came  to  Wilson  Hant's  hoase  and  called  him  up,  telling 
him  of  the  killing.  He  asked  Wood  how  it  happened.  Wood  re* 
plied  that  he  knew  nothing  about  it,  that  he  was  at  Beall's  bouse 
when  it  happened,  and  that  the  news  was  brought  to  Beall's  house 
by  some  one  after  the  band  at  the  opera  house  broke  up.  Witness 
left  Bud  Wood  at  Hunt's  house,  undressing  to  go  to  bed.  Witness 
and  his  brother,  the  deceased,  were  on  perfectly  friendly  terms. 
Hard  feelings  existed  between  deceased  on  one  side,  and  Riley  Hyl- 
ton,  Bud  Wood  and  Mc  and  Neil  Boyett  on  the  other. 

O.  B.  Seitz  testified,  for  the  State,  that  he  was  in  Dulaney's  store 
when  the  shot  was  fired  at  the  Central  Hotel  He  left  about  ten 
minutes  later,  going  to  Bradley's  opera  bouse.  When  the  band 
broke  up,  about  10  o'clock,  witness  went  to  Beall's  house,  where  he 
had  left  his  wife,  in  company  with  Beall  and  Wise.  As  they  went 
into  the  house  they  met  two  men  coming  out,  who,  Beall  said,  were 
Neil  Boyett  and  Bud  Wood.  One  of  them  took  up  a  gun,  a  Win- 
chester rifle  the  witness  thought,  which  stood  against  the  fence,  and 
took  it  in  the  house.  Witness  passed  into  the  north  room  of  the 
house,  leaving  Beall,  Wise,  the  applicant  and  Wood  together  in  the 
south  room.  These  parties  remained  in  subdued  conversation  some 
twenty  minutes,  when  Boyett  and  Wood  left.  Witness  did  not 
hear  of  the  murder  until  he  reached  town  on  the  next  morning. 

H.  G-.  Bardwell,  recalled,  testified  that  he  saw  the  applicant  and 
Bud  Wood  eating  supper  in  a  restaurant,  about  11  o'clock  on  the 
night  of  the  murder.  Wood  asked  witness  how  Warren  was  shot. 
Witness  described  the  fatal  wound,  and  told  him  that  he  was  hunt- 
ing some  one  to  sit  up  with  the  corpse.  Wood  replied  that  he  was 
unwell,  but  would  sit  up  if  witness  could  get  no  one  else.  He  then 
told  witness  that  Jim  Warren  was  in  town,  and  witness  asked  if  he 
would  find  Jim.  He  agreed,  and  presumably  did,  as  Jim  came  to 
^he  body  afterwards. 

J.  A.  Durham,  recalled,  testified  that  he  was  in  the  back  part  of 
Dulaney's  store  when  the  fatal  shot  was  fired.  He  saw  the  appli- 
cant, Mc  Boyett  and  Bud  Wood  in  Bennett's  saloon  between  fifteen 
and  thirty  minutes  before  the  shooting.  Hav^ing  shaken  dice  with 
them  for  drinks,  witness  left  them  in  front  of  the  saloon  and  went 
to  Dulaney's  store  to  go  to  bed.    The  shot  >vas  fired  not  long  after 
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witness  arrived  at  the  store.  Before  the  witness  left  the  saloon  he 
heard  the  applicant  call  for  Mc  Boyett's  overcoat,  saying  that  he  was 
going  with  Bud  Wood  to  bed  and  might  need  it.  Some  one  of  the 
party  asked  Mc  Boyett  where  he  was  going  to  sleep,  and  he  replied 
that  he  did  not  know. 

Mrs.  H.  Beall,  wife  of  J.  H.  Beall,  testified,  for  the  State,  tbat, 
on  the  night  of  the  killing,  the  applicant  and  Bad  Wood  came  to 
her  hoDse  and  called.  Witness  went  to  the  door,  and  they  asked  if 
Mr.  Beall  was  at  home.  Witness  replied  that  he  was  not,  and  asked 
their  names  three  times  before  one  of  them  replied  "  Boyett."  They 
said  they  wanted  to  stay  all  night.  Witness  replied  that  she  had 
company  and  could  not  accommodate  them  with  sleeping  quarters. 
They  then  went  into  the  house,  saying  they  wanted  to  see  Mr. 
Beall  about  taxes,  and  stayed  until  Boall  arrived  with  Seitz  and 
Wise,  about  an  hour  later.  As  they  stepped  into  the  house,  Boyett 
said  to  witness:  "  Please  don't  say  anything  about  our  coming  down 
here."  The  two,  and  applicant  particularly,  appeared  to  have  been 
drinking.  Applicant  aJDpeared  much  excited ;  Wood  was  calm,  but 
very  pale.  They  said  nothing  about  a  difficulty  or  killing  in  town. 
They  engaged  in  a  desultory  general  conversation,  but  would  fre- 
quently whisper  to  each  other  in  a  tone  of  voice  witness  could  not 
overhear.  One  of  these  parties  stood  a  short  gun  up  against  the 
fence  as  he  came  into  the  yard.  T&ey  remained  about  twenty  min- 
utes after  the  arrival  of  Mr.  Beall,  Seitz  and  Wise.  Mrs.  O.  B. 
Seitz,  who  was  present,  corroborated  Mrs.  Beall  circumstantially, 
and  added  that  the  applicant,  while  at  the  house,  remarked  to  Wood 
tbat  the  Odom  and  other  cases  would  come  up  for  trial  next  day, 
and  he  winked  and  smiled. 

James  Bennett,  recalled  by  the  State,  testified  that  Mo  Boyett 
and  Riley  Hylton  brought  each  a  Winchester  rifle  to  his  saloon  on 
the  morning  of  the  killing,  and  put  them  behind  the  pickets  in  the 
saloon.  Witness  did  not  know  whether  or  not  they  had  been  re- 
moved. 

M.  K.  McCausland,  bar-keeper  at  Bennett's  saloon,  testified,  for 
the  State,  that  J.  S.  Moore,  the  applicant  and  Mo  Boyett,  a  barber, 
and  some  others,  were  in  the  saloon  a  short  time  before  the  fatal 
shot  was  fired.  Applicant  and  Mo  Boyett  and  Riley  Hylton  were  at 
the  saloon  when  the  witness  locked  up  to  go  home.  Mc  Boyett  went 
home  with  and  slept  with  the  witness.  Witness  did  not  know  where 
applicant  and  Riley  Hylton  slept. 

Bart  Maroney,  the  proprietor  of  a  restaurant,  testified,  for  the 
State,  that  he,  J.  S.  Moore,  McCausland,  and  one  Charley  were  the 
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only  parties  in  Bennett^s  saloon  when  the  fatal  shot  was  fired. 
Witness  went  from  the  saloon  to  the  Central  Hotel  shortly  aftf r  the 
shot  was  fired,  and  about  an  hour  later  he  returned  to  his  restaurant 
and  prepared  supper  for  Bud  Wood  and  the  applicant.  When  the 
two  men  came  into  the  restaurant  they  took  positions  near  the  stove. 
Witness  told  them  that  a  man  had  been  killed  at  the  Central  Hotel.  * 
Both  looked  and  expressed  surprise,  and  asked  who  the  man  killed 
was.  Charley,  who  was  an  employee  of  the  witness,  answered  that 
it  was  the  man  who  had  killed  the  cow,  and  was  that  day  tried. 
Applicant  and  Wood  then  asked:  "Is  it  Ben  Warren!"  Thence- 
forward while  eating  they  talked  in  a  low  tone,  evidently  much 
interested  in  their  conversation,  but  witness  could  not  overhear  it. 
A  tall,  slender  m^n  who  had  been  with  applicant  and  Wood  in  the 
evening  was  at  that  time  in  bed  in  the  witness's  house.  He  got  up, 
talked  with  Wood  and  applicant  in  a  low  tone,  while  the  two  latter 
were  at  supper,  and  went  out  with  them  when  they  left.  Witness 
saw  nothing  more  of  either  of  the  three  men  that  night.  During 
that  evening  he  saw  the  tall  man  and  applicant  together,  each  hav- 
ing a  shot-gun. 

P.  Ot,  Bradley  testified,  for  the  State,  that  he  occupied  a  house  in 
the  rear  of  Bennett's  saloon.  Late  on  the  evening  of  the  killing  he 
saw  two  men  in  the  rear  of  Bennett's  saloon,  facing  each  other,  in 
close  conversation.  Each  had  a*gun.  One  wore  an  overcoat.  This 
was  about  dusk;  light  enough  for  witness  to  see  the  guns,  but  too 
dark  for  him  to  recognize  the  men. 

W.  M.  McDonald  testified,  for  the  State,  that  he  left  the  Central 
Hotel  a  little  after  9  o'clock,  to  go  to  Bradley's  opera  house  and  go 
to  bed.  He  went  by  Bennett's  saloon,  where  he  found  the  appli- 
cant, Mo  Boj^ett  and  Bud  Wood.  Witness  asked  where  they  were 
going  to  sleep.  Mc  Boyett  said  that  ho  did  not  know.  Witness 
told  him  to  come  to  the  opera  house,  and  if  Akin,  Clarke  and  Say- 
crs  had  left  their  blankets  accessible,  he,  witness,  could  accommodate 
him  with  quarters  for  the  night.  Mc  Boyett  replied  that  he  would 
^o  lo  Johnson's  saloon,  get  Riley  Hylton  and  go  to  tho  opera  house. 
Bud  Wood  and  applicant  said  they  were  going  to  sleep  at  a  private 
house.  The  two  latter  left,  going  out  of  the  saloon  together.  They 
left  the  saloon  before  Mo  Boyett  did.  Witness  went  to  the  opera 
house^  but  Mo  Boyett  and  Riley  Hylton  failed  to  appear.  Mc  Boyett 
came  to  the  opera  house  next  morning  before  witness  got  up  and 
told  him  of  the  killing  of  Ben  Warren.  From  the  best  information 
accessible  to  witness,  he  thought  the  shooting  must  have  occurred 
about  twenty  or  thirty  minutes  after  he  left  the  hotel     Witness 
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left  the  saloon,  going  to  the  opera  house,  some  five  or  ten  minutes 
after  applicant  and  Bud  Wood  left  the  saloon,  which  was  about 
twenty  minutes  before  the  shooting.  Deceased  was  understood  to 
be  a  witness  against  the  Boyett  boys,  Bud  Wood  and  Riley  Hylton, 
in  some  fence-cutting  'cases,  and  it  was  generally  understood  that 
hard  feeling  existed  between  them.  From  witness's  knowledge  of 
the  feeling  between  the  parties,  he  would,  at  no  time,  have  been  sur- 
prised to  hear  of  the  killing  of  Ben  Warren.  Witness  saw  Riley 
Hylton  and  the  Boyetts  when  they  came  into  town  before  the  kill- 
ing.   The  party  had  two  Winchester  rifles. 

W.  R.  Hylton  testified  that  he  and  the  applicant  slept  together  at 
the  house  of  J.  F.  Eidson  on  the  night  of  the  murder,  having  retired 
about  11  o'clock.  Witness,  applicant,  Mc  Boyett  and  Bud  Moore  ate 
sapper  together  at  the  restaurant  about  dark.  From  the  restaurant 
they  went  in  company  to  Johnson's  saloon,  where  they  remained 
together  about  an  hour.  Witness  then  left  Johnson's  alone,  and 
went  to  Bennett's  saloon.  He  saw  McCausland,  Moore,  "  Charley,'* 
and  others  whom  he  did  not  know,  at  Bennett's  saloon.  After  some 
time  witness  went  back  to  Johnson's  saloon  and  found  the  other 
parties  —  the  two  Boyetts  and  Wood  —  still  there.  In  about  thirty 
minutes,  witness  and  Mc  Boyett  left  Johnson's  saloon  together  and 
went  to  Bennett's  saloon.  Witness  did  not  know  whether  applicant 
and  Wood  were  then  in  Johnson's  saloon  or  not.  He  next  saw  ap- 
plicant and  Wood  in  the  restaurant.  Witness  did  not  know  how 
long  ho  and  Mc  Boyett  remained  at  Bennett's  saloon,  though  they 
spent  some  time  there,  and  returned  to  Johnson's  saloon,  where  they 
were  when  the  fatal  shot  was  fired.  Witness  did  not  hear  the  shot, 
but  was  told  by  a  man  who  ran  hurriedly  into  the  saloon  that  a  man 
had  been  killed  at  the  Central  Hotel.  Mc  Boyett  went  to  the  Cen- 
tral Hotel,  and  on  his  return  told  witness  that  the  man  killed  was 
Ben  Warren.  Mc  Boyett  and  witness  then  went  to  Bennett's  saloon, 
where  they  found  McCausland  and  Moore.  Applicant  and  Bqd 
Wood  were  not  there.  Witness  remained  at  the  saloon  but  a  few 
minutes,  and  then,  with  Moore,  went  to  the  hotel  and  saw  Warren's 
dead  body.  From  the  hotel  witness  and  Moore  went  back  to  Ben- 
nett's saloon,  where  they  found  Mc  Boyett,  McCausland,  "  Charley  '* 
and  an  aged  stranger.  Witness  remained  at  Bennett's  saloon  until 
he  went  to  Eidson's  to  go  to  bed.  Before  he  left  the  saloon,  applicant 
and  Bud  Wood  came  in  together,  and  the  three  went  together  to  the 
restaurant,  and  were  in  the  restaurant  when  Bardwell  came  in  and 
asked  Wood  to  go  to  Hunt's  for  Jim  Warren.  Applicant  and  Wood 
were  eating,  during  which  time  witness  lay  down  on  a  pallet.   While 
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Wood  was  gone  to  Hunt's,  witness  and  applicant  went  to  Eidson's 
to  sleep.  Going  out  of  the  restaurant  applicant  took  up  his  gun. 
/Witness  did  not  know  when  he  left  the  restaurant.  Upon  reflec- 
tion, the  witness  thought  be  was  in  bed  when  applicant  and  Wood 
came  into  the  restaurant  and  ordered  supper.  This  was  between  10 
and  11  o'clock. 

McD.  Boyett  testified  that  be,  Eiley  Hylton,  Bud  Wood  and  ap 
plicant  ate  supper  together  at  the  restaurant,  on  the  night  of  the 
killing.  After  finishing  supper,  the  four  went  to  Bennett's  saloon, 
where  they  remained  about  thirty  minutes.  Siley  Hylton  and  wit- 
ness then  went  to  Bradley's,  fed  their  horses,  and  thence  returned 
to  Bennett's  saloon,  where  they  found  applicant  and  Wood.  Be- 
maining  there  about  fifteen  minutes,  the  four  went  to  Johnson^s 
saloon,  where  they  remained  together  about  fifteen  minutes,  when 
witness,  applicant  and  Wood  went  to  Bennett's,  leaving  Hylton  at 
Johnson's  saloon.  After  a  time  applicant  and  Wood  went  off,  say- 
ing they  were  going  to  bed,  and  witness  went  back  to  Johnson's 
saloon,  and  was  there  when  a  man  came,  in  and  reported  the  killing 
of  a  man  at  the  Central  Hotel.  Witness  went  with  the  crowd  from 
Johnson's  saloon  to  the  hotel,  and  ascertained  that  the  man  killed 
was  Ben  Warren.  Witness  then  went  back  to  Johnson's  saloon, 
where  he  remained  some  fifteen  minutes;  thence  to  Bennett's  saloon, 
where  he  remained  until  he  and  McCausland  went  to  McCausland's 
quarters  and  went  to  bed.  Neither  witness,  applicant,  Riley  Hylton 
or  Bud  Wood  entertained  kindly  feelings  towards  the  deceased,  be- 
cause the  latter  had  sworn  lies  on  them.  Witness  could  not  say  that 
he  had  ever  heard  applicant.  Wood  or  Hylton  utter  threats  against 
Ben  Warren. 

Wilson  Hunt,  recalled  by  the  State,  testified  that  Bud  Wood 
passed  the  nights  of  February  9th  and  10th,  the  latter  being  the 
night  of  the  murder,  at  bis  house.  He  came  to  the  house  about  12 
o'clock  on  the  night  of  the  killing,  and  told  Jim  Warren  of  the 
killing  of  the  deceased,  and  proffered,  two  or  three  times,  any  assist- 
ance he  could  render.  When  Wood  first  came  to  witness's  house  he 
left  a  Winchester  rifle,  which  was  still  there,  and  had  been  ever  since 
it  was  first  brought.  There  was,  at  the  witness's  house,  a  bright,  long 
forty-four  or  forty-five  caliber  Colt's  pistol.  Witness  did  not  know 
who  owned  it  or  who  brought  it  to  the  house,  or  when  it  was  left 
there.  He  found  it  on  a  small  trunk  under  the  bed.  He  had  no 
idea  who  owns  it. 

Fred  Beall,  a  deputy  sheriff,  being  recalled,  reiterated  bis  testi- 
mony when  previously  on  the  stand.    The  pistol  the  applicant  had 
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in  his  hand  on  the  occasion  referred  to  by  witness  on  his  examina- 
tion in  chief  was  a  Colt's  revolver  of  forty-five  caliber.  It  was  not 
loaded.  When  the  witnesses  before  the  coroner's  jury  were  placed 
nnder  the  mle  next  day,  witness  took  a  different  pistol  from  the 
person  of  the  applicant  Applicant  was  never  molested  for  carry- 
ing a  pistol,  because  he  was  authorized  to  do  so  as  a  constable  of 
Nolan  county. 

Joseph  Boone  was  the  next  witness.  He  testified  that  he  lived 
between  two  and  three  hundred  yards  northwest  from  the  Central 
Hotel.  Witness  heard  the  report  when  the  gun  was  fired,  and  saw 
the  flash.  He  was  then  standing  at  a  point  that  brought  the  flash 
nearly  on  a  line  with  him  and  the  hotel,  though  he  could  not  locate 
the  exact  point  from  which  the  gun  was  fired.  Witness,  on  hearing 
the  report  and  seeing  the  flash  of  the  gun,  walked  from  where  he 
stood  to  the  comer  of  Bard  well's  store;  thence  down  the  street 
towards  the  depot  and  into  the  hotel,  where  he  found  the  deceased's 
body.  Witness  left  his  house  that  night  at  thirty  minutes  past  9 
exactly,  and  he  was  about  five  minutes  walking  thence  to  the  point 
from  which  he  saw  the  flash  of  the  gun  and  heard  the  report  Wit- 
ness's watch  was  with  railroad  time,  varying,  perhaps,  a  very  few 
minutes. 

Cross-examined,  the  witness  stated  that  when  he  saw  the  flash  he 
stood  somewhere  near  about  the  northeast  corner  of  Yaughan's  shop. 
He  thought  that  a  line  drawn  from  there  to  the  northwest  corner 
of  the  main  Central  Hotel  building  would  leave  the  flash  as  he  saw 
it  a  little  to  the  left.  Witness  stood  between  twenty  and  forty  feet 
from  the  northeast  corner  of  Lee's  livery-stable,  and  near  the  south 
side  of  the  street.  When  the  witness  reached  the  depot,  if  he 
recollects  correctly,  he  compared  his  watch  with  the  clock  there, 
and  found  them  together.  When  he  boarded  the  train  going  east  a 
little  later,  ho  found  his  watch  five  minutes  faster  than  the  con- 
ductor's time.  Witness  did  not  know  whether  the  flash  he  saw  was 
beyond  the  hotel  from  where  he  stood  or  not,  but  did  not  think  that, 
from  where  he  stood,  he  could  have  seen  the  flash  of  a  pistol  fired 
beyond  the  hotel.  Witness  left  Sweetwater  that  night  on  the  reg- 
ular east-bound  passenger  train,  which  was  late.  He  reached  the 
depot  about  ten  minutes  before  10  o'clock.  The  train  pulled  in  not 
far,  either  way,  from  11  o'clock.  The  distance  from  where  witness 
stood  when  he  saw  the  flash  to  the  northeast  corner  of  the  Central 
Hotel  was  about  one  hundred  and  sixty  or  one  hundred  and  eighty 
feet.  Witness  thought  that,  perhaps,  the  northeast  corner  of  that 
hotel  could  be  seen  from  where  he  stood  in  the  day-time.    This  wit- 
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ness  was  subsequently  recalled  at  his  own  request,  and  stated  that, 
having  experimented,  he  found  that  the  northwest  corner  of  the 
hotel  could  not  be  seen,  even  in  day-tirae,  from  where  he  stood 
when  he  saw  the  flash.  From  where  he  stood,  the  one  window  in 
the  lower  story,  and  the  two  windows  in  the  upper  story,  on  the 
north  side  and  near  the  northwest  corner  of  the  hotel,  can  be  seen  in 
the  day-time. 

Mrs.  O.  B.  Seitz,  recalled,  testified  that  applicant  and  Wood  came 
to  Beall's  house,  where  she  was,  on  the  night  of  the  murder,  be- 
tween half-past  9  and  10  o'clock.  She  saw  the  clock  at  9  o'clock, 
before  thej''  came,  and  based  her  estimate  of  the  time  upon  the 
amount  of  work  performed  by  a  little  girl  under  the  direction  of 
Mrs.  Beall,  and  her  knowledge  of  what  time  it  should  take  such  a 
girl  to  perform  such  work.  Witness  declined  to  say  positively  that 
the  parties  reached  Beall's  earlier  or  later  than  forty  minutes  past 
9.    At  this  point  the  State  closed. 

Mrs.  H.  Otey  testified,  for  the  applicant,  that  she  was  at  home 
on  the  night  that  Ben  Warren  was  killed.  At  exactly  ten  minutes 
before  10  o'clock  she  started  from  the  stove  across  her  room  to  wind 
up  her  clock,  and  the  shot  was  fired  as  she  was  crossing  the  room. 
She  did  not  know  how  her  clock  compared  with  railroad  time. 

Mrs.  O.  B.  Seitz,  called  for  the  applicant,  reiterated  her  former 
statement  that  the  applicant  and  Bud  Wood  arrived  at  Beall's  house 
between  half-past  9  and  10  o'clock  on  the  fatal  night.  She  did  not 
see  the  clock  after  9  o'clock,  but  estimated  the  time  that  elapsed  be- 
tween 9  o'clock  and  the  arrival  of  the  two  men,  by  what  was 
accomplished  by  a  little  girl  at  work  for  Mrs.  Beall. 

Wilson  Hunt  was  next  introduced  by  the  applicant.  He  testified 
that  when  Bud  Wood  came  to  his  house,  about  midnight  on  the 
night  of  the  assassination,  he  said  to  Jim  Warren:  "Ben  is  killed." 
He  said  that  he  met  Bardwell  in  town,  who  told  him  that  Ben  was 
killed,  and  asked  him  to  go  for  Jim  Warren.  Wood  said  nothing 
else  about  how  he  heard  of  the  killing.  Jim  Warren  did  not  ask 
him  how  it  happened.  He  did  not  tell  Jim  Warren  that  he  was  at 
Beall's  when  Ben  was  killed.  He  did  not  say  that  when  the  band 
broke  up,  some  one  from  the  opera  house  brought  the  news.  Wit- 
ness had  told  everything  that  passed  between  the  parties  that  nighU 
He  heard  all  of  the  conversation  between  Wood  and  Jim  Warren. 
The  killing  was  not  discussed  by  Bud  Wood  and  old  man  Wood  on 
that  night,  after  Jim  Warren  left.  Witness  slept  near  enough  to 
both  of  them  to  have  touched  them  on  either  side  with  his  hands, 
and  knew  that  he  could  have  heard  any  conversation  between  them. 
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Several  witnesses  who  were  called  to  qaalify  as  to  the  financial 
$tatu8  of  applicant  testified  that  he  and  his  connection  were  reputed 
to  be  poor  men.  One  or  two  witnesses  questioned  his  ability  to 
furnish  bond  in  the  sum  of  $1,000. 

The  applicant's  sworn  statement,  as  reduced  to  writing  on  the 
coroner's  inquest,  was  next  put  in  evidence.     It  reads  as  follows: 

"I  eat  supper  at  the  restaurant  about  dark,  with  my  brother  Me, 
Riley  Hylton,  Bud  Wood  and  others,  I  don't  remember  who.  The 
first  place  we  went  after  supper  was  the  saloon.  I  don't  remember 
whether  the  boys  above  named  went  with  me  or  not.  I  do  not  re- 
member which  saloon  I  went  to  first.  During  the  early  part  of  the 
night  we  were  scattered;  sometimes  at  one  saloon,  Bennett's,  and 
sometimes  at  the  other  saloon,  Johnson's  —  first  one  place  and  then 
another  —  sometimes  all  together.  I  do  not  remember  how  long  it 
was  after  I  saw  Jim  Durham  at  the  saloon  before  the  shot  was  fired. 
When  the  shot  was  fired  I  expect  I  was  on  my  way  to  Mr.  Beall's. 
If  I  heard  any  shot  I  do  not  have  any  recollection  of  it.  It  was 
not  late  when  I  left  town  to  go  to  Mr.  Beall's.  I  expect  we  stayed 
two  hours  at  Mr.  Beall's.  Bud  Wood  and  myself  started  from  Ben- 
nett's saloon  to  Mr.  Beall's.  We  went  over  to  the  depot;  over  by 
the  opera  house — or  some  way,  I  do  not  know  exactly  how. 

"Mr.  Beall  was  not  at  home  when  we  got  there.  I  had  my  Win- 
chester rifle,  forty-four  caliber,  with  me.  Wood  did  not  have  a  gun. 
After  Mr.  Beall  got  home  we  stayed  at  his  house,  I  reckon,  an  hour. 
Beall,  I  suppose,  had  not  heard  of  the  shooting  when  he  got  home. 
There  was  nothing  said  of  it.  We  came  from  Beall's  back  to  the 
restaurant.  I  brought  my  gun  back  to  the  restaurant  and  kept  it 
with  me,  and  afterwards  carried  it  up  to  Mr.  Eidson's.  When  I 
came  to  the  restaurant  Riley  Hylton  was  in  bed.  Riley  got  up,  and 
Mr.  Bardwell  came  in  and  wanted  some  one  to  sit  up  with  the 
corpse.  Riley  and  I  went  up  to  Eidson's  and  went  to  bed.  Bud 
went  down  to  Hunt's  to  notify  Jim  Warren.  I  did  not  say  to  Mrs. 
Beall  not  to  tell  that  I  and  Wood  had  been  at  Beall's.  Nothing 
wassaid  at  Beall's  about  Odom's  case  coming  up  to-day.  There  was 
not  a  good  feeling  existing  between  myself,  Mc  Boyett,  Riley  Hylton, 
Dow  Hylton,  Bud  Wood  and  Ben  Warren,  because  Warren  had  been 
paid  to  testify  against  us.  I  have  heard  a  good  many  people  make 
threats  against  Ben  Warren.  I  have  heard  Peter  Thompson,  George 
Sutton,  William  Yardley,  and  have  heard  lots  of  others  threaten  Ben 
Warren,  but  I  decline  to  give  any  other  names.  These  parties  said 
they  would  kill  Ben  Warren  if  they  ever  got  a  chance.    I  don't 
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think  I  ever  heard  Bad  Wood  or  Riley  Hyltoa  make  any  threats 

against  Ben  Warren." 

Question.     *'  Did  you  ever  hear  Dow  Hylton  make  any  threats? " 

Ansvrer.     "  I  have  told  you  I  would  not  give  any  more  names." 

''  It  was  Bud  Wood's  pistol  that  I  said  I  had  repaired ;  and  be  has 

it,  or  ought  to,  for  I  gave  it  to  him  in  the  early  part  of  last  night.    It 

was  only  a  'stiff '  I  was  giving  Beall  when  I  told  him  I  was  having 

it  repaired.    I  got  the  pistol  at  Eidson's  office.    Do  not  know  who 

left  it  there."    Applicant  closed. 

C.  F.  Powell  was  next  introduced  by  the  State.  He  testified 
that  he  was  a  resident  of  the  city  of  Austin,  Texas.  He  arrived  iu 
Sweetwater  on  Sunday  evening  previous  to  the  Tuesday  night  of 
the  assassination  of  the  deceased.  Witness  was  sitting  between  the 
windows  in  the  hotel  office  when  the  fatal  shot  was  fired.  The 
deceased  was  then  directly  behind  the  stove,  facing  witness.  When 
witness  first  noticed  the  deceased  after  the  shot  was  fired,  be  was 
sitting  in  the  chair  with  his  head  thrown  back.  The  ball  entered 
at  the  point  of  the  deceased's  left  cheek.  Witness  did  not  examine 
to  see  where  it  passed  out.  Colonel  Odom,  Mr.  Lester,  Mr.  Dabney 
and  a  man  who  was  selling  prairie-dog  poison  were  in  the  room  at 
the  time  of  the  shooting.  Witness  was  the  first  man  to  pass  from 
the  room  to  the  street.  He  put  on  his  overcoat  as  he  went.  Wit- 
ness went  direct  to  Johnson's  saloon.  He  walked  very  fast,  and 
saw  no  one  on  the  street.  Walking  rapidly  he  would  hardly  have 
noticed  any  one  who  might  have  been  on  the  street.  He  reached 
Johnson's  saloon  within  two  minutes  after  he  left  the  hotel.  Some 
eight  or  ten  men  were  then  in  the  saloon. 

County  Judge  G.  W.  Germany  was  next  introduced.  He  testi- 
fied that,  during  the  February  term,  1885,  of  the  Nolan  county 
court,  the  case  of  The  State  of  Texas  v.  Ben  Warren^  for  shooting 
J.  M.  Burton's  cow,  was  tried,  the  result  being  a  hung  jury.  W.  R. 
Hylton  and  Bud  Wood  were  State  witnesses.  ,  Witness  saw  Wood 
on  the  evening  before  the  shooting.  He  saw  the  applicant  in  the 
county  court  room  next  morning  about  9  o'clock.  He  was  very 
pale  in  the  face  and  wore  a  very  frightened  look. 

James  Bennett,  recalled  for  the  State,  testified  that  he  went  home 
through  the  alley  north  of  the  Central  Hotel.  He  passed  through 
about  three  quarters  of  an  hour  before  the  fatal  shot  was  fired.  lie 
saw  no  one  in  the  alley.  When  he  got  near  the  blacksmith  shop 
near  the  end  of  the  alley  he  heard  a  noise  in  or  about  the  alley, 
which  he  thought  at  the  time  was  made  either  by  a  man  or  horse, 
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his  first  impression  being  that  the  noise  was  made  by  a  horse.  He 
stooped  and  looked  —  not  oarefolly  —  bat  saw  nothing.  It  was 
then  dark. 

Ji  F.  Eidson  and  Cowcm  dk  Pimy^  for  the  applicant. 

J.  R.  Burt9y  Assistant  Attorney-General,  and  J.  B.  Scarboroughj 
County  Attorney,  for  the  State. 

HuBT,  Judge.  The  appellant  was  indicted  by  the  grand  jnry  of 
Nolan  coonty  for  the  marder  of  Ben  Warren,  in  Sweetwater,  on 
February  10, 1885.  He  was  arrested  on  the  26th  day  of  June,  1886, 
and  on  the  same  day  sued  out  a  writ  of  habeas  corpus  toe  bail, 
which,  upon  the  hearing  on  the  writ,  was  refused;  from  which 
judgment  the  appellant  proseccs^es  this  appeal. 

*^  All  prisoners  shall  be  bailable  by  sufficient  sureties,  unless  for 
capital  offenses  when  the  proof  is  evident."  (Bill  of  Eights,  sec- 
tion 11.) 

That  the  party  or  parties  killing  Ben  Warren  were  guilty  of  mur- 
der of  the- first  degree,  and  hence  guilty  of  a  capital  offense,  there 
cannot  be  the  slightest  doubt.    The  only  question  arising  in  this  . 
case  IS  whether  the  proof  is  evident  that  appellant,  either  alone  or 
with  others,  kiUed  Ben  Warren  ? 

What  are  we  to  understand  to  be  the  meaning  of  the  word  ^^  evi- 
dentt "  Mr.  Webster  defines  it  thus :  *'  Manifest,  plain,  clear,  obvi- 
ous,  apparent,  notorious."  '* Evidently: "  ''  In  an  evident  manner, 
clearly,  obviously,  plainly."  Now,  unless  it  plainly,  clearly,  obvi- 
ously appear  by  the  proof  that  appellant  alone,  or  with  others, 
killed  Ben  Warren,^  the  appellant  is  by  virtue  of  the  Constitution 
entitled  to  baiL 

We  are  of  the  opinion  that  the  facts,  as  presented  by  the  record, 
do  not  show  with  reasonable  certainty  that  the  appellant  alone,  or 
with  others,  killed  the  deceased.  It  is  not  thought  prudent  in  cases 
of  this  character  to  comment  upon  the  facts  for  the  purpose  of  sup- 
porting the  correctness  of  the  conclusions  reached  by  the  court,  in 
granting  or  refusing  bail,  because  a  discussion  of  the  facts  might 
improperly  influence  the  jury  on  the  final  trial  of  the  cause  below. 

For  the  error  in  the  court  in  refusing  to  admit  appellant  to  bail, 
the  judgment  is  reversed,  and  it  is  ordered  and  adjudged  that  he  be 
admitted  to  bail  in  the  sum  of  $7,000. 

Ordered  accordingly. 

[Opinion  delivered  October  14,  1885.] 
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[No.  1980.] 
Ee  Parte  W.  J.  Wood. 

Jurisdiction  op  Court  op  Appeals — Habeas  Corpus — Felony  —  Escape  — 
Case  Stated. — Article  845  of  the  Code  of  Criminal  Procedure  provides  as 
follows:  "  In  case  the  defendant,  pending  an  appeal  in  a  felony  case,  shall 
make  his  escape  from  custody,  the  jurisdiction  of  the  court  of  appeals  shall 
no  longer  attach  in  the  case;  and  upon  the  fact  of  such  escape  being  made 
to  appear,  the  court  shall,  on  motion  of  the  attorney-general,  or  attorney 
representing  the  State,  dismiss  the  appeal;  but  the  order  dismissing  the 
appeal  shall  be  set  aside  if  it  shall  be  made  to  appear  that  the  accused  bad 
voluntarily  returned  to  the  custody  of  the  officer  from  whom  he  escaped, 
within  ten  days."  Under  an  indictment  charging  him  with  the  murder  of 
one  W.,  the  accused  was  arrested  on  the  2Gth  day  of  June,  1885,  and  on  the 
same  day  he  sued  out  a  writ  of  habeas  corpus  for  bail,  which  was  refused, 
from  which  judgment  he  perfected  his  appeal  to  this  court.  On  the  6th 
day  of  the  following  July,  and  pending^this  appeal,  the  accused  effected  bis 
escape,  but  was  recaptured  three  days  thereafter.  Held^  that  an  appeal 
from  the  judgment  of  the  lower  court  in  a  habeas  corpus  proceeding  under 
an  indictment  for  murder  is  an  appeal  from  a  judgment  "  in  a  felony  case," 
within  the  purview  of  the  statute ;  and  the  escape  of  the  accused  pending 
this  appeal,  being  shown  by  the  record,  the  motion  of  the  assistant  attorney- 
general  to  dismiss  the  appeal  must  prevail,  notwithstanding  it  appears  that 
the  appellant  was  recaptured  within  ten  days  after  his  escape. 

Habeas  Corpus  on  appeal  from  the  District  Court  of  Nolan.  Tried 
below  before  the  Hon.  William  Kennedy. 

This  is  the  companion  case  to  the  preceding  one  of  Hx  parte 
Boyett,  the  indictment  charging  the  same  offense.  Upon  the  6ame 
state  of  facts  testified  to  by  the  same  witnesses  who  were  examined 
in  Boyett's  case,  bail  was  refused  this  applicant  and  he  was  remanded 
to  the  custody  of  the  sheriff.  He  perfected  his  appeal  to  this  court 
from  the  judgment  of  the  district  court  refusing  bail,  but  escaped 
pending  appeal,  and  was  at  large  three  days  before  his  recapture. 
The  State's  motion  to  dismiss  the  appeal,  which  is  sustained,  was 
predicated  upon  a  proper  showing  of  the  escape,  by  the  sheriff  who 
had  the  custody  of  the  applicant,  and  whose  affidavit  further  shows 
that  he  captured  the  appellant  on  the  third  day  after  his  escape. 

J.  IT.  Burts^  Assistant  Attorney-General,  for  the  State,  moved  to 
dismiss  the  appeal  on  the  ground  that  the  appellant  had  escaped 
pending  his  appeal,  and  did  not  voluntarily  return  to  custody. 

J.  F.  Eidson  and  Cowan  <&  Posey^  for  the  appellant,  and  in  oppo- 
sition to  the  motion  to  dismiss.    Article  845,  Code  qf  Criminal 
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Procedure,  which  authorizes  the  dismissal  of  appeals  in  case  the 
appellant  escapes  during  the  pendency  of  the  same,  was  not  intended 
by  the  Legislature  to  be  applied  to  appeals  in  liaheas  corpus  cases. 

Article  837  of  the  same  chapter  provides  that  "a  defendant  in 
any  criminal  action,  ifpon  conviction,  has  the  right  of  appeal,  under 
the  rules  hereinafter  presicribed."  Articles  8B7  and  845  should  be 
construed  together,  and  when  so  done  article  845  applies  only  to 
appeals  where  the  appellant  has  been  convicted^  and  not  to  appeals 
in  habeas  corpus  cases. 

And  again:  Article  845  was  engrafted  into  our  statute  in  its  re- 
vision in  1879,  and  the  law  authorizing  appeals  in  habeas  corpus 
cases  was  copied  from  the  statute  as  it  formerly  existed,  and  the 
dismissal  of  appeals  in  habeas  corpus  cases  was  not  in  the  legislative 
mind  when  article  845  was  enacted. 

The  appellant  was  not  given  an  opportunity  to  have  voluntarily 
returned  and  surrendered  himself  within  ten  days  after  his  escape, 
but  was  recaptured  within  three  days  after  his  escape,  as  is  shown 
by  the  sheriff's  affidavit  attached  to  said  motion;  and  the  law,  as 
we  understand  it,  does  not  authorize  this  court  to  presume  that  he 
would  not  have  returned  within  the  remaining  seven  days. 

Even  if  the  law  authorized  the  right  to  presume  that  the  party 
who  has  escaped  after  conviction  would  not  return  within  the  ten 
days,  then  the  same  rules  of  construction  would  not  apply  in  habeas 
corpus  cases;  for  in  the  one,  after  conviction^  the  presumption  of 
guilt  attaches,  while  in  the  other  the  presumption  of  innocence  pre- 
vails ;  and  therefore  the  same  rules  of  construction  do  not  apply  to 
appeals  in  habeas  corpus  cases  as  in  cases  of  final  conviction. 

HuBT,  Judge.  Wood,  the  appellant,  being  indicted  for  the  mur- 
der of  Ben  Warren,  was  arrested  on  the  20th  day  of  June,  1885, 
and,  on  the  same  day,  sued  out  a  writ  of  habeas  corpus  for  bail, 
which  was  refused  and  judgment  entered  remanding  him  to  custody. 
From  this  judgment  he  appealed  to  this  court. 

By  the  proper  affidavit  of  the  sheriff  of  Nolan  county,  who  held 
appellant  in  custody,  it  appears  that  Wood  escaped  on  the  5th  day 
of  July,  1885,  pending  his  appeal  to  this  court.  On  the  8th  day  of 
July,  Wood,  about  thirty  miles  from  the  county  seat  of  Nolan 
ooanty,  was  arrested  and  placed  in  jail,  and  is  now  in  custody. 

Based  upon  these  facts  relative  to  the  escape,  the  assistant  attor- 
ney-gonei'SLl  moves  that  the  appeal  be  dismissed. 

Appellant  being  charged  by  indictment  with  murder,  a  felony^ 
and  the  honorable  district  judge  who  heard  the  writ  having  refused 
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bail,  the  inference  is  that  this  is  an  appeal  in  9k  felony  case.  Being 
an  appeal  in  a  fdony  case,  the  provisions  of  article  845,  Oode  Crim- 
inal Procedare,  apply.  Said  article  reads:  ^^In  case  the  defendant, 
pending  an  appeal  in  a  felony  case,  shall  make  his  escape  from  cus- 
tody, the  jarisdictioQ  of  the  coart  of  appeals  shall  no  longer  attach 
in  the  case ;  and  apon  the  fact  of  such  escape  being  made  to  appear, 
the  court  shall,  on  motion  of  the  attorney-general,  or  attorney  rep- 
resenting the  State,  dismiss  the  appeal;  but  the  order  dismissing  the 
appeal  shall  be  set  aside  if  it  shall  be  made  to  appear  that  the 
accused  had  voluntarily  returned  to  the  custody  of  the  o£Bcer  from 
whom  he  escaped,  within  ten  days." 

It  will^  be  noted  that  this  article  is  not  confined  or  limited  to  ap- 
peals in  felony  cases  in  which  the  defendant  has  been  tried  and  con- 
'victed;  but  is  applicable  to  all  appeals  in  felony  cases.  The  only 
question,  therefore,  is,  is  this  an  appeal  in  a  felony  case?  We  are 
of  the  opinion  that  it  is,  and,  hence,  governed  by  article  845. 

We  are  of  the  opinion  that  the  motion  should  be  sustained,  and 
the  appeal  dismissed ;  it  is  therefore  ordered  accordingly. 

Appeal  dwnisaed. 

[Opinion  delivered  October  14,  1885.] 


[No.  1911.] 
W.  J.  McNeesb  v.  The  State. 

1.  Constitutional  Law  —  Grand  Juby— Case  Approved.— As  heretofore  held 

in  the  case  fd.LoU  ▼.  The  State,  18  Texas  Ct  App.,  627,  a  constitutional 
grand  jury  in  this  State,  since  the  adoption  of  the  present  Constitution,  is 
composed  of  twelve  men,  no  more  and  no  less;  and  an  indictment  pre- 
sented by  thirteen  men  purporting  to  be  a  grand  jury  is  a  nullity,  and  in- 
competent to  confer  jurisdiction  upon  any  court.  It  was  further  held  iu 
Lottos  case,  and  is  now  re-asserted,  that  such  objection  to  an  indictment  is 
fundamental  and  jurisdictional,  and  can  be  urged  in  the  trial  court  at  any 
stage  of  the  proceedings,  or  in  this  court ;  or,  if  it  affirmatively  appears  from 
the  record  that  the  appellant  has  been  convicted  of  a  felony,  without  beinK 
indicted  therefor  by  a  legal  grand  jury,  this  court  will  set  aside  the  oon- 
viction  and  dismiss  the  prosecution,  notwithstanding  the  failure  of  the  ap- 
pellant to  interpose  the  objection.    See  the  opmion  in  extettso  on  the  subject. 

2.  Same  —  Presumptions  —  Case  Stated.—  The  record  entry  of  the  presentment 

of  the  indictment  recites  the  fact  that  it  was  presented  by  the  grand  jury, 
*'  thirteen  members  thereof  being  present.*'  The  assistant  attorney-general, 
on  behalf  of  the  State,  insists  that  the  word  **  thirteen  '*  in  the  entry  should 
be  considered  and  treated  as  a  clerical  mistake,  and  that  it  should  be  pre- 
sumed that  the  grand  jury  which  returned  the  indictment  was,  in  fact. 
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composed  of  twelve  men.  But  held,  that  the  authority  of  this  court  to 
treat  verbal  or  grammatical  errors  as  immaterial,  if  they  do  not  affect  the 
sense,  cannot  be  extended  to  cases  wherein  the  error  is  vital  and  goes  to  the 
foundation  of  the  proceeding. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before 
the  Hon,  F.  E.  Finer. 

The  conviction  was  for  the  robbery  of  G.  W.  Powell,  in  Cooke 
county,  Texas,  on  the  17th  day  of  September,  1884:.  A  term  of 
twelve  years  and  eight  months  in  the  penitentiary  was  the  penalty 
assessed  by  the  jury.  The  disposition  made  of  the  case  renders  a 
statement  of  the  facts  proved  unnecessary. 

W.  A.  Ledhetter  and  Z.  H.  Harria  filed  an  able  brief  and  argu- 
ment for  the  appellant 

J.  H,  Burts,  Assistant  Attorney- General,  for  the  State.  There 
is  but  one  serious  question  presented  by  the  record  in  this  cause,  and 
that  is  presented  for  the  first  time  by  a  supplemental  assignment  of 
error  in  this  court.  It  is  aimed  at  the  legality  of  the  grand  jury 
which  found  the  bill  of  indictment,  and  is  based  upon  a  recitation 
or  copy  of  the  minutes  of  the  court,  which  reads  as  follows:  "  Tues- 
day, April  23,  A.  D.  1885,  being  the  fourth  day  of  the  fourth  week 
and  the  fourth  day  of  the  term.  Now  comes  the  grand  jury,  thir- 
teen members  thereof  being  present,  and,  through  their  foreman 
J.  S.  Jagers,  deliver  to  the  judge  of  this  court,  in  open  court,  the 
following  named  true  bill  of  indictment,  to  wit: 

"  The  State  of  Texas  \ 
No.  1811.  V.  VEobbery." 

W.  J.  McNeesb.       ) 

No  motion  was  made  in  limine  to  set  aside  the  indictment  be^ 
caase  the  grand  jury  was  an  illegal  one;  nor  because  some- person 
not  authorized  by  law  was  with  the  same  during  its  deliberations  on 
the  indictment  found  in  this  cause,  as  might  have  been  done  under 
the  provisions  of  art.  523  of  the  Code  of  Criminal  Procedure^ 

This  court  will  probably  apply  here  the  maxim  applicable  to  all 
legal  proceedings  not  made  to  appear  otherwise,  "that  whatever 
ought  to  have  been  done  will  be  presumed  to  have  been  done,"'and 
in  the  absence  of  a  motion  to  set  aside  the  indictment,  made  at  the 
proper  time,  will  presume  that  the  grand  jury,  as  organized,  con- 
sisted of  but  twelve  men;  and  that  the  number  as  given  in  the 
minutes  of  the  court  is  the  result  of  a  clerical. mistake  of  the  clerk 
You  XIX --4 
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of  the  ooart;  or,  at  mo8t|  that  some  person  other  than  the  grand 
jury  was  with  them  when  the  bill  was  delivered  to  the  jadge  of  the 
coart.  It  is  submitted  that,  if  this  thirteenth  roan  was  with  the 
twelve  legal  grand  jurors  when  impaneled  under  the  provisions  of 
the  Constitution,  he  could  not  have  been  one  of  their  number  which 
consisted  of  the  twelve  first  called  to  be  impaneled,  and  would  be 
a  person  unauthorized  to  be  with  the  grand  jury  in  their  delibera- 
tions. This  was  evidently  the  view  taken  by  the  Legislature  when 
it  provided  for  setting  aside  an  indictment  upon  motion,  not  because 
there  were  too  many  men  on  the  grand  jury,  but  because  some  per- 
son unauthorized  by  law  was  present  when  the  grand  jury  were 
deliberating  upon  the  accusation  against  the  defendant,  or  were 
voting  upon  the  same.    (Code  Crim.  Proc,  art.  523.) 

Now,  this  provision  of  the  Code  of  Criminal  Procedure  seems 
to  have  been  made  to  meet  just  such  cases  as  this.  And  the  mode 
of  protecting  accused  persons  in  such  case  was  provided  in  that 
provision  for  inquiring  into  irregularities  such  as  are  assigned. as 
error  here  was  therefore  made.  And  there  is  no  other  mode  by 
which  it  can  be  reached.  The  district  court  had  jurisdiction  of  the 
person  of  appellant,  and  of  the  offense  charged,  and  had  the  author- 
ity to  render  the  judgment  found  in  the  record,  which  judgment 
must  be  final  unless  errors  are  legally  shown  to  this  court  sufficient 
to  authorize  a  reversal.  And  this  court  will  presume  such  judgment 
to  be  correct  unless  the  error  relied  on  was  taken  advantage  of  in 
limine^  and  by  a  mode  by  which  it  can  be  presented  to  this  court. 
(3  Peters,  U.  S.,  193;  93  U.  S.,  18;  75  Ala.,  40.) 

Certainly  a  recital  of  any  fact  in  the  mindtes  of  the  court  out- 
side the  judgment  will  not  be  held  to  vitiate  the  same,  unless  the 
point  is  saved  at  the  proper  time,  and  in  the  proper  mode,  especially 
when  the  mode  is  clearly  pointed  out  by  law.  Otherwise  it  would 
be  difficult  to  get  a  judgment  before  this  court  which  would  not  be 
jeopardized  by  clerical  mistakes  of  a  clerk. 

WiLLsoN,  Judge.  In  the  record  in  this  case  appears  the  following 
entry,  to  wit:  "Thursday,  April  23,  A.  D.  1885,  being  the  fourth 
day  of  the  fourth  week  of  the  term.  Now  comes  the  grand  jury, 
thirteen  members  thereof  being  present,  and  through  their  foreman, 
J.  S.  Jagers,  deliver  to  the  judge  of  this  court  in  open  court  the  fol- 
lowing named  true  bill  of  indictment,  to  wit:  The  State  of  Teasas  v. 
Tf.  e/.  McNeese,  No.  1811.  Robbery."— It  therefore  affirmatively 
appears  from  the  record  before  us  that  the  pretended  indictment 
upon  which  this  conviction  is  founded  was  presented  in  court  by  a 
body  of  persons  numbering  at  least  thirteen. 
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In  Zott  V.  TAe  State,  18  Texas  Ct.  App.,  627,  it  was  held  by  this  court 
that  a  legal  grand  jury,  under  the  Constitution  of  this  State,  must  be 
composed  of  twdve  men,  no  more  and  no  less,  and  that  a  bill  of  indict- 
ment prepared  by  thirteen  men,  purporting  to  be  a  grand  jury,  was  a 
nullity,  and  did  not  confer  jurisdiction  of  the  case  upon  the  court  in 
which  it  was  preferred.  It  was  further  held  in  that  case  that  this  ob- 
jection to  an  indictment  was  a  fundamental  one;  that  it  was  jurisdic- 
tional, and  could  be  urged  at  any  stage  of  the  proceeding  in  the  trial 
coart,  or  in  this  court, —  or  that,  if  it  affirmatively  appeared  from  the 
record  that  the  defendant  had  been  convicted  of  a  felony,  without 
being  indicted  therefor  by  a  grand  jury,  this  court  would  set  aside 
the  conviction  and  dismiss  the  prosecution,  although  the  defendant 
had  not  in  any  manner  made  the  objection.  In  that  case  we  stated 
folly  the  reasons  and  the  authority  upon  which  we  based  our  judg- 
ment. After  further  reflection  upon,  and  investigation  of,  the  sub- 
ject, we  are  more  firmly  grounded  in  the  correctness  of  the  conclu- 
sions arrived  at,  and  announced  in  the  opinion  in  that  case. 

It  will  not  be  amiss  here  to  recite  the  history  of  the  legislation 
in  this  State  concerning  the  organization  of  grand  juries,  and  to  de- 
duce from  this  history  the  object  which  the  convention  had  in  view 
in  incorporating  into  our  present  Constitution  the  provision  that  a 
grand  jury  sAcUl  be  composed  of  twelve  men.  (Const.,  art.  V,  sec. 
13.)  No  similar  provision  will  be  found  in  any  of  the  other  pre- 
vious Constitutions  of  the  State.  Up  to  the  time  that  our  present 
Code  of  Criminal  Procedure  became  operative,  grand  juries  were 
organized  in  accordance  with  common  law  practice.  At  common 
law  a  grand  jury  consisted  of  not  less  than  twelve  nor  more  than 
twent3*-three  men,  the  concurrence  of  twelve  of  whom  was  required 
to  find  a  bill.  (I  Bish.  Cr.  Proc.,  sec.  854;  Whart.  Cr.  PI.  &  Pr., 
-§841.)  Article  338  of  the  original  Code  of  Criminal  Procedure 
fixed  the  number  of  the  grand  jury  at  not  less  than  fifteen  nor 
more  than  twenty.  Twelve  constituted  a  quorum.  (Art.  370.) 
These  provisions  existed  until  our  present  Constitution  was  adopted, 
and  were  changed,  in  the  Revision  of  the  Code,  to  accord  with  the 
Constitution ;  that  is,  were  so  changed  as  to  make  a  grand  jury  con- 
sist of  twelve  men,  nine  of  whom  should  constitute  a  quorum. 
(Code  Crim.  Proc.,  arts.  368,  371,  376  and  390.) 

Prior  to  this  constitutional  limitation  it  was  a  common  practice 
to  organize  grand  juries  composed  of  twenty  members.  Each  of 
these  jurors  were  entitled  to  receive  from  the  treasury  of  the 
county  $1.50  per  day  for  each  day  they  served  as  jurors.  This  en- 
tailed upon  the  counties  a  heavy  expense.    It  was,  obviously,  to 
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relieve  the  tax  payers  of  this  expense,  as  far  as  possible,  that  sec- 
tion 13  of  article  V  of  the  Constitution  was  provided.  It  was  a 
measure  of  economy,  the  effect  of  which  would  necessarily  be  to 
lessen  the  expenses  of  the  grand  jury  system  very  greatly,  without 
impairing  its  efficiency.  To  effect  this  object  the  more  certainly, 
the  framers  of  the  section  used  the  emphatic  language  that  a  grand 
jury  shall  be  composed  of  tweloe  men^  thus  leaving  no  room  for  legis- 
lative or  judicial  discretion  as  to  number  in  the  organization  of  the 
grand  jury.  It  is  a  provision  having  for  its  purpose,  not  so  much  the 
protection  of  those  accused  of  crime,  as  the  relief  of  the  tax  payers, 
who  had  to  pay  the  jurors.  In  the  interest  of  the  accused  citizen, 
it  fixes  the  minimum  number  at  twelve.  In  the  interest  of  the  tax 
payer,  it  fixes  the  maximum  number  at  twelve,  instead  of  twenty,  as 
it  was  before.  Under  this  provision  a  body  of  men  numbering  either 
less  or  more  than  twelve  is  not  a  grand  jury,  and  the  action  of  such 
a  body  cannot  confer  jurisdiction  upon  a  court. 

It  is  insisted  by  the  assistant  attorney-general  that  we  should  con- 
sider the  word  thirteen  in  the  entry  we  have  quoted  as  a  clerical 
mistake,  and  presume  that  the  grand  jury  which  returned  the  in- 
dictment was  composed  of  twelve  men.  This  would,  we  think,  be 
carrying  the  rule  as  to  presumptions  too  far.  It  is  permissible  for 
this  court  to  hold  verbal  or  grammatical  errors,  which  do  not  affect 
the  sense,  to  be  immaterial,  but  in  a  case  like  this,  where  the  error 
is  a  vital  one,  going  to  the  very  foundation  of  the  proceeding,  it 
would  certainly  be  a  great  stretch  of  judicial  authority  to  treat  it  as 
merely  clerical,  especially  when  there  is  nothing  in  the  context  qr  iQ 
any  other  portion  of  the  record  showing  it  to  be  such. 

It  is  unnecessary  that  we  should  determine  other  questions  pre- 
sented in  this  case.  Because  the  defendant  has  not  been  tried  and 
convicted  upon  an  indictment  of  a  grand  jury,  the  judgment  is  re- 
versed and  the  prosecution  is  dismissed. 


[Opinion  delivered  October  17,  1885.] 


Reversed  and  dismissed. 


[No.  1901.] 

John  W.  Peessleb  v.  The  State. 

Unlawfully  Carrying  a  Pistol  — Charge  op  the  Court.— The  transporta- 
tion of  a  pistol  home  from  the  place  of  purchase,  by  the  party  purchasing 
it,  or  its  transportation  to  a  shop  for  repairs,  or  from  the  shop  home, 
whether  loaded  or  unioaded|  does  not  constitute  the  offense  of  unlawfully 
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carrying  a  pistol  as  that  offense  is  defined  by  the  statute ;  nor  does  the  fact 
that  the  pistol  was  discharged  while  being  so  transported  bring  the  act 
within  the  purview  of  the  statute.  See  the  opinion  in  extenao  for  a  charge 
of  the  court,  upon  the  subject,  held  error,  because  repugnant  to  the  doctrine 
announced. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below 
before  the  Hon.  J.  I.  Perkins. 

A  fine  of  $25  was  assessed  against  the  appellant  npon  his  convic- 
tion for  unlawfully  carrying  a  pistol. 

The  opinion  summarizes  the  evidence.  The  motion  for  new  trial 
raised  the  question  discussed  in  the  opinion. 

T.  H,  Jennings  and  Ingraham  c£  Edwards^  for  the  appellant. 

e/.  i7.  Burts^  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  carrying  a  pistol.  Appel- 
lant bought  the  pistol  in  the  town  of  Nacogdoches  on  the  10th  day 
of  May,  1884.  He  lived  about  eight  miles  from  said  town.  While 
on  his  way  home  on  the  same  day  of  the  purchase  he  was  seen  with 
the  pistol,  and  when  about  three  quarters  of  a  mile  from  his  home 
he  drew  and  fired  oflf  the  same. 

Under  the  authority  of  the  following  cases  the  above,  facts  do  not 
constitute  an  offense,  unless  the  fact  that  the  pistol  was  loaded  or 
fired  off  while  being  carried  home  takes  this  case  out  of  the  rule 
enunciated  therein:  Waddell  v.  T/ie  State^  37  Texas,  354;  Christian, 
V,  The  Slatej  37  Texas,  475;  Mangum  v.  Tlie  State^  15  Texas  Ct. 
App.,  3C2. 

Now,  if  A.  finds  or  buys  a  pistol,  he  has  the  right  to  take  the  same 
home  or  to  his  place  of  business.  Or,  if  he  carries  his  pistol  to  the 
shop  to  be  repaired,  or  from  the  shop  after  it  has  been  repaired,  he 
does  not  violate  the  statute,  whether  the  same  be-  loaded  or  un- 
loaded. Nor  will  the  firing  off  of  the  pistol  while  on  the  way  alter 
the  case, —  the  unlawful  carrying  of  the  pistol  being  the  act  de- 
nounced and  punished  by  the  statute. 

The  learned  trial  judge  upon  this  subject  charged  the  jury  that: 
"It  is  not  unlawful  for  a  man  to  have  or  carry  a  pistol  at  his  home, 
or  to  buy  a  pistol  at  a  place  away  from  his  home  and  carry  it  on  or 
about  bis  person  to  his  home,  and  in  a  town  he  might,  if  necessary, 
carry  it  to  places  where  ammunition  was  sold  for  the  purpose  of 
fitting  and  obtaining  ammunition  for  the  pistol,  and  may  buy  and 
carry  such  ammunition  as  he  wants;  but,  when  so  carrying  the  pis- 
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tol  after  the  purchase  and  before  reaching  his  home,  to  render  such 
carrying  lawful,  the  pistol  must  be  empty;  and  if  the  pistol  was 
unloaded  when  bought,  be  must  not  load  it  and  carry  it  loaded;  and 
it  loaded  when  bought,  he  must  not  carry  it  in  such  condition,  but 
must,  if  a  cartridge  pistol,  take  out  the  cartridges;  or,  if  it  is  a  cap 
and  ball  pistol,  he  must  at  least  take  off  the  caps,  and  thus  put  it  in 
such  condition  as  that  it  cannot  be  used  as  a  fire-arm  by  shooting 
without  any  further  preparation." 

We  are  of  the  opinion  that  the  charge  is  not  correct,  and,  being 
excepted  to  at  the  time,  the  judgment  is  reversed  and  the  case 
remanded. 

Heversed  and  remanded. 

[Opinion  delivered  October  17)  1885.] 


[Ko.  1885.] 
Ben  Lane  v.  Tub  State. 

1.  MuRDEB  —  Fact  Case. —  See  the  opinion  and  the  statement  of  the  case  for 
evidence  held  sufficient  to  support  a  capital  conviction  for  murder. 

8.  Practice  in  the  CJourt  op  Appeals— EvmENCE.—  When  the  evidence  in  a 
criminal  trial  is  conflicting,  and  there  is  sufficient,  if  believed,  to  prove  the 
case  of  the  State,  the  jury  being  the  exclusive  judges  of  the  credibility  of 
the  testimony,  their  verdict  will  not  be  set  aside,  unless  it  clearly  apx^ears  to 
be  wrong. 

Appeal  from  the  District  Court  of  San  Augastine.  Tried  below 
before  the  Hon.  J.  I.  Perkins. 

Ttiis  was  a  conviction  for  murder  in  the  first  degree,  the  death 
penalty  being  assessed  against  the  appellant,  for  the  murder  of 
Sidney  Ann  Dykes,  a  female,  in  San  Augustine  county,  Texas,  on 
the  24th  day  of  December,  1884. 

The  statement  of  facts  in  this  case  covers  nearly  sixty  pages  of 
the  transcript.  The  opinion  briefly  summarizes  the  most  important 
ieutures  of  the  testimony,  but,  as  the  appeal  is  disposed  of  on  the 
evidence  alone,  a  statement  somewhat  more  in  detail  is  appended. 

The  State  first  introduced  in  evidence  the  three  indictments, 
numbers  1538,  1576  and  1577,  pending  against  the  defendant  in  the 
district  court  of  San  Augustine  county,  where  the  assassination 
occurred.  By  the  first  of  these  indictments  he  was  charged  with 
an  assault  with  intent  to  rape  Elizabeth  Howell;  by  the  second  he 
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charged  with  false  hnprisonnient,  and  by  the  last  with  the 
offense  of  falsely  personating  an  officer.  The  name  of  the  deceased 
appeared  on  each  of  these  indictments  as  a  witness  for  the  prosecu- 
tion. 

Justice  of  the  Peace  James  Anderson  testified,  for  the  State,  that 
he  heard  of  the  murder  of  Sidney  Ann  Dykes  on  Christmas  day, 
1884, —  the  day  after  it  occurred.  The  defendant  came  to  witness's 
bouse  on  Christmas  eve,  the  day  before  witness  heard  of  the  killing, 
to  get  some  brandy  as  directed  by  the  doctor,  for  the  use,  he  said, 
of  his  sick  wife.  He  then  had  a  donble-barreled  shot-gun  with  him. 
The  deceased  and  a  small  boy,  called  Oliver  Gillespie,  were  at  the 
witnesses  house  on  December  23,  the  day  before  the  killing.  Wit- 
ness remained  at  home  for  two  hours  after  their  arrival,  and  left 
them  there.  They  were  gone  when  the  witness  returned  late  on 
that  evening.  The  deceased  said  nothing  to  witness  about  any  of- 
ficial business  with  him.  When  the  defendant  came  to  witness's 
house  on  the  next  day,  he  asked  the  witness  if  Sidney  had  procured 
the  issuance  of  a  writ  against  Dick  Dabose.  Witness  replied  in  the 
negative.  This,  the  defendant  said,  was  very  strange,  as  Sidney's 
business  with  witness  on  the  day  before  was  to  procure  the  issuance 
of  such  a  writ.  He  then  left,  saying  that  he  was  in  baste,  and 
would  have  Sidney  at  witness's  house  before  8  o'clock  on  that  night. 
His  manner  was  abrupt  and  he  seemed  vexed.  He  left  witness's 
bouse  horseback,  and  in  a  trot,  at  precisely  1  o'clock.  While  at  the 
witness's  hoas^  on  the  day  previous,  the  deceased  tried  to  get  wit- 
ness to  put  her  and  the  boy  Gillespie  across  the  Angelina  river, 
which  the  witness  declined  to  do. 

Beferring  to  a  plat  or  diagram  of  the  country  surrounding  the 
scene  of  the  murder,  the  witness  testified  as  follows:  ''The  defend- 
ant lived  at  that  time  nearly  due  east  of  me,  about  seven  miles 
across  the  country.  It  is,  however,  eight  miles  by  the  regularly 
traveled  road.  About  one  mile  frotii  my  bouse  on  the  said  road 
stands  a  school-bouse,  and  about  six  miles  from  my  house,  and  about 
four  hundred  yards  from  said  road,  north,  is  a  place  called  Pretty 
Prairie.  This  road  at  the  school-house  makes  a  considerable  deflec- 
tion to  the  south  until  it  reaches  Seaborn  Bryant's,  a  distance  of 
nearly  three  miles  from  said  school-house,  when  it  again  turns  and 
leads  off  to  the  northeast  until  it  reaches  a  point  opposite  Pretty 
Prairie,  when  it  again  leads  in  an  almost  easterly  line  towards  and 
to  the  residence  of  the  defendant,  Ben  Lane.  The  country  on  a 
direct  line  from  this  school-house  to  Pretty  Prairie  is  mostly  open 
piney  woods  with  occasional  underbrush.    People  of  -the  country 
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often  travel  through  there  stock-hunting,  but  there  was  no  road  or 
trail  traversing  it.  The  hypothenuse  of  the  triangle  formed  by  this 
woods  route  and  the  road  from  the  school-house  to  Seaborn  Bryant's 
house  southeasterly,  and  from  said  Bryant's  to  Pretty  Prairie  north- 
easterly, is  about  one  mile  shorter  than  the  sum  of  the  other  two 
sides.  No  one  lived  on  this  woods  route,  nor  would  a  person  travel- 
ing it  pass  any  one's  house  until  reaching  the  house  of  the  defend- 
ant. On  the  other  road  from  ray  bouse  to  the  defendant's,  and 
about  three-fourths  of  a  mile  from  me,  lives  James  Bryant.  One 
Crawford  lives  near  James  Bryant.  Seaborn  Bryant  lives  between 
three  and  four  miles  from  me.  The  road  between  the  two  last 
houses  forks  just  beyond  Seaborn  Bryant's  house,  the  right  hand 
fork  leading  due  south  about  four  hundred  yards  into  the  San 
Augustine  and  Townsend  Bluflf  road.  This  road"  —  the  right  hand 
fork  (?)  —  "runs  nearly  north  and  south,  and  to  the  south  of  this 
point" — of  intersection  (?)  —  "at  a  distance  of  a  mile  or  two  enters 
what  is  known  as  the  Coleman  settlement.  The  left  hand  turns 
northeast,  crosses  the  San  Augustine  and  Townsend  BluflP  road,  at 
the  distance  of  about  three  hundred  yards,  and  reaches  the  residence 
of  one  Sam  Williams,  within  a  half  mile;  passes  that  residence  and 
continuing  in  about  the  same  direction  until  it  reaches  a  point 
opposite  Pretty  Prairie.  It  is  about  four  miles  from  my  house  to 
Sam  Williams's,  and  about  the  same  distance  from  Sam  Williams's 
to  Ben  Lane's.  It  is  one  mile  from  my  house  to  the  school-house; 
about  four  miles  from  the  school-house  to  Pretty  Prairie  by  the 
woods  route,  and  from  Pretty  Prairie  to  Ben  Lrine's  it  is  about  two 
miles.  It  is  also  about  two  miles  from  Sam  Williams's  to  Pretty 
Prairie." 

The  witness,  as  justice  of  the  peace,  on  December  26,  ISSi,  held 
an  inquest  upon  the  dead  body  of  Sidney  Ann  Dykes.  The  point 
where  the  witness  viewed  the  body  was  in  a  trail  leading  from  Ben 
Lane's  residence  towards  the  west,  and  in  the  direction  of  which  the 
deceased  had  lived.  It  lay  about  thirty  steps  from  the  rear  part  of 
the  defendant's  house,  and  just  outside  of  the  fence  inclosing  a 
small  piece  of  recently  cultivated  land.  The  body  lay  on  the  right 
side,  the  legs  drawn  up  a  little,  and  the  arms  a  little  to  one  side. 
Witness  saw  nine  bullet  holes  in  the  right  side  of  the  body.  The 
bullets  seemed  to  range  downward.  There  were  bruises  on  the 
body,  those  on  the  back  appearing  to  have  been  inflicted  with  a  lash. 
Witness  observed  cockle-burrs  in  and  along  the  trail  on  which  the 
body  lay.  The  witness  went  to  the  defendant's  house  on  the  night 
of  December  25, 1884,  and  saw  the  defendant  there  that  nighL    De- 
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fendant  remained  at  home  that  night  and  until  about  sunrise  next 
morning.  Witness  did  not  see  the  defendant  after  sunrise.  His 
family  remained  at  home.  The  witness  saw  at  the  inquest  the  same 
double-barreled  shot-gun  which,  on  the  24th  day  of  the  month,  he 
saw  in  the  hands  of  the  defendant  at  the  witness's  house.  One 
barrel  seemed  to  have  been  recently  discharged,  and  the  other  was 
charged  with  squirrel  shot.  While  at  the  lire  near  the  body,  on  the 
night  of  December  25,  1884,  the  witness  heard  the  report  of  a  gun. 

Daring  the  proceedings  at  the  inquest,  the  witness  aided  other 
parties  m  tracing  the  tracks  of  a  horse  from  defendant's  front  gate 
towards  the  place  where  the  body  lay.  The  witness  made  careful 
observation  of  the  defendant's  place,  but  could  find  no  blood  or 
traces  of  a  scuffle  in  or  about  the  yard.  Defendant  invited  witness 
into  his  house  to  drink  a  cup  of  coffee  on  the  night  of  December  25, 
and  while  witness  was  drinking  it  defendant  said  to  his  wife:  '^Now, 
Jane,  tell  Mr.  Anderson  about  the  killing  of  Sidney  Ann."  Mrs. 
Lane  began  to  relate  her  version  of  the  killing,  but  stopped  before 
concluding  her  narrative,  and  the  defendant,  leaning  back  in  his 
chair,  remarked,  addressing  Mrs.  Lane:  "  Yes,  somebody  has  killed 
Sidney  Ann;  and  if  you  don't  mind  you  will  be  next." 

The  substance  of  the  testimony  of  W.  S.  Massey,  one  of  the  in- 
quest jur3%  was  that  the  nine  wounds  in  the  body  of  the  deceased, 
occupying  a  space  easily  covered  by  a  man's  hand,  were  made  by 
ordinary  buck  shot.  They  ranged  slightly  downward,  as  was  dem- 
onstrated by  probing  with  a  small,  smooth,  round  stick.  Four  of 
the  buck  shot  entered  the  body  just  above  the  lower  right  rib,  one 
struck  that  rib,  and  the  remaining  four  passed  into  the  body  imme- 
diately below  the  same  rib.  The  body  lay,  when  the  witness  saw 
it  on  the  morning  of  December  26,  1884,  on  a  trail  which  led  from 
the  yard  of  the  defendant's  house  to  an  old  house  a  half  mile  dis- 
tant, which  had  been  occupied  by  the  deceased.  It  (the  body)  lay 
about  thirty  steps  from  the  defendant's  house.  The  yard  inclosing 
defendant's  place  was  small,the  fence  being  situated  near  the  house. 
Between  that  yard  fence  and  the  point  where  the  dead  body  lay  was 
a  small  inclosed  patch  of  land  which  had  been  cultivated.  The  trail 
spoken  of  led  out  of  the  defendant's  yard  across  the  patch,  and 
crossed  the  second  or  patch  fence  within  a  few  feet  of  \vbcre  the 
body  was  lying  on  the  outside  of  the  patch  fence.  The  ground 
about  the  body  was  covered  with  carpet  grass.  That  point  was  in 
plain  view  from  defendant's  kitchen.  No  cockle-burrs  grew  outside 
of  the  patch  or  near  the  body,  but  such  burrs  grew  luxuriantly 
along  and  on  either  side  of  the  trail,  in  the  patch  and  near  the  de- 
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fendant's  yard.  Witness  found  several  cockle-burrs  entangled  ia 
the  hair  of  the  deceased,  which  was  quite  long  and  disheveled* 
Witness  went  back  to  and  examined  the  defendant's  premises  on 
the  20th  of  February,  1885.  The  house  was  then  vapant.  On  the 
top  rail  of  the  fence,  where  the  trail  left  the  defendant's  yard,  the 
witness  found  a  discoloration,  produced,  he  thought,  by  blood. 
With  his  pocket-knife  he  pried  some  of  this  substance  out  of  a 
small  crack  in  the  rail,  and  found  it  to  be  dry  blood«  The  yard 
fence  was  a  very  low  one. 

Dr.  W.  W.  Wallace  testified,  for  the  State,  that  it  was  his  opinion 
as  a  physician,  and  as  an  expert  in  the  use  of  shot-guns,  that  such 
wounds  as  those  described  by  the  witness  Massey,  upon  the  body 
of  a  woman,  if  fired  from  a  shot-gun  at  a  distance  of  ten  or  fifteen 
feet,  would  produce  instant  death.  Witness's  t^xperience  in  the  use 
of  shot-guns,  taught  him  that  if  nine  buck  shot,  fired  from  a  shot* 
gun,  penetrated  a  space  no  larger  than  a  man's  hand,  the  gun  must 
have  been  fired  from  a  distance  not  exceeding  ten  or  fifteen  feet. 

K.  D.  Ray  testified,  for  the  State,  that  he  was  bailifiF  to  the  grand 
jury  at  the  September  term,  1884,  of  the  district  court  of  San  Au- 
gustine count3^  He  saw  the  defendant  standing  in  front  of  the 
grand  jury  room  one  day  while  the  deceased  was  before  the  grand 
jur3\  On  that  occasion  the  defendant  remarked  to  the  witness:  "I 
guess  they  (the  grand  jury)  have  got  bills  against  me  on  the  testi- 
mony of  Sidney  Ann  Dykes.  All  I  have  got  to  say  is  that  she  will 
never  appear  to  testify  against  me  in  the  district  court."  Sheriflf 
Gilbert  testified  to  the  same  effect,  and  stated  that  the  defendant 
was  arrested  on  the  indictments  found  at  the  September  term,  1884, 
while  that  term  was  in  session,  and  that  the  cases  wore  called,  the 
deceased  being  in  attendance  upon  court  as  a  witness,  but  they  were 
not  tried.  E.  H.  Roberts,  Jr.,  also  testified  for  the  State  that,  dur- 
ing the  same  September  term,  he  hoard  the  defendant  sa}*^  that  the 
grand  jury  had  indicted  him  for  rape,  but  that  the  witness  would 
never  appear  against  him,  as  he  "  would  come  Pete  Loggins  on  her." 

J.  P.  Thacker  testified,  for  the  State,  that  during  the  month  of  No- 
vember, 1884,  he  heard  the  defendant  say  that  he  thought  Pete  Log- 
gins  did  right  to  kill  Abe  Smith ;  that  if  any  person  knew  enough 
to  send  him,  defendant,  to  the  penitentiary,  he  would  kill  such 
person. 

William  Dykes,  a  brother  of  the  deceased,  testified  that  he  was 
at  the  defendant's  house  about  three  weeks  before  the  murder  of  the 
deceased,  and  saw  defendant  strike  the  deceased  several  times  with 
a  board.    Deceased  cried  out,  on  being  struck.    She  then  went  to 
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her  mother's,  across  the  river,  but  defendant  went  after  her  and 
forced  her  to  retarn  with  him. 

Caroline  M.  Marshall,  the  mother  of  the  deceased,  testified,  for  the 
State,  that  she  lived  in  Angelina  county  at  the  time  of  the  murder. 
For  some  time  previous  to  her  death  the  deceased  lived  in  one  of 
the  old  Lane  houses  near  the  residence  of  the  defendant.  Deceased 
ran  away  from  the  Lane  house  eleven  different  times,  and  came  to 
witness's  house,  but  was  followed  each  time  by  the  defendant  and 
taken  back.  On  one  occasion  defendant  brought  one  Beard  and 
some  other  men  with  him,  and  demanded  the  custody  of  the  de- 
ceased, saying  that  he  had  a  writ  for  her,  and  that  Beard  was  a  jus- 
tice of  the  peace.  He  made  the  deceased  get  up  on  his  horse  behind 
him,  and  carried  her  back  into  San  Augustine  county. 

Dr.  Lem  Boren  testified,  for  the  State,  that  up  to  the  9th  day  of 
November,  1884,  he  was  the  family  physician  of  the  defendant.  He 
did  not  attend  any  of  defendant's  family  on  or  about  December  23d 
or  24th,  nor  did  he  prescribe  alcoholic  liquor  for  defendant's  wife. 
Defendant  once  instructed  witness  to  furnish  the  deceased  any  med- 
icine she  wanted,  or  attend  her  professionally  when  occasion  re- 
quired. 

Joe  Dubose  testified,  for  the  State,  that  he  saw  the  body  of  the 
deceased  lying  in  a  trail  about  thirty  steps  from  the  back  part  of 
defendant's  house.  The  hair,  which  was  naturally  long  and  usually 
worn  **  done  up,"  was  disheveled  and  entangled  over  several  cockle- 
burrs.  There  was  a  gallery  about  three  feet  high  on  the  side  of 
the  house  nearest  the  body.  Defendant's  height  was  about  six 
feet;  that  of  the  deceased  about  five  feet  six  inches.  The  trail 
which  passed  through  the  yard  and  patch  to  the  point  where  the 
body  lay  was  one  foot  and  six  inches  wide. 

J.  H.  Dubose,  Sr.,  testified,  for  the  State,  that  from  the  edge  of 
the  back  gallery  of  defendant's  house  to  the  kitchen  the  distance 
was  about  twenty  feet.  Witness  saw  the  tracks  of  a  horse  going 
in  a  northwest  course  from  the  body. 

D.  C.  Odom  testified,  for  the  State,  that  he  lived  about  one  and  a 
half  miles  distant  from  the  house  in  which  defendant  lived  in  De- 
cember, 1884,  in  a  northerly  direction,  and  on  the  San  Augustine  and 
Jasper  road,  which  road  ran  nearly  north  and  south.  Edward  Lane, 
the  defendant's  brother,  lived  about  two  miles  east  of  the  defend- 
ant, and  his  two  brothers-in-law,  Hiram  and  Joseph  Miller,  lived 
within  three  miles  southeast  of  him,  defendant.  One  Meigs  lived 
about  two  miles  east  of  defendant.  On  the  26ch  day  of  December, 
1884,  witness  followed  the  tracks  of  a  horse  from  the  body  of  the  de- 
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ceased  about  four  hundred  3'ards,  in  a  northwest  course  towards  the 
residence  of  Sara  Williams.  lie  was  not  able  to  follow  it  further  be- 
cause of  other  tracks  in  the  trail,  which  trail  led  from  defendant's 
bouse  to  that  of  Sam  Williams.  The  witness  then  tracked  the  horse 
from  the  body  around  the  field  into  the  road  and  up  to  the  froat 
gate  of  the  defendant's  house.  The  tracks  referred  (o  started  from 
the  front  gate,  went  around  to  a  poiixt  near  the  body,  and  thence 
into  the  road  or  trail  leading  in  a  northwest  course  towards  Sam 
Williams's. 

Oliver  Gillespie  testified,  for  the  State,  that  he  was  an  eye-witness 
to  the  murder  of  Sidney  Ann  Dykes.  The  witness  had  been  living 
at  the  defendant's  house  some  two  or  three  weeks  when  the  killing 
occurred.  The  deceased  lived  about  a  half  mile  distant  from  the 
defendant's  house,  but  she  spent  the  day  before,  and  the  day  of  the 
killing,  up  to  the  hour  of  her  death,  at  the  defendant's  house.  The 
witness  went  with  the  deceased  to  Mr.  Anderson's  house  on  the  day 
before  the  killing.  The  defendant  sent  the  deceased  to  Anderson's 
on  that  day  to  file  a  complaint  against  Dick  Dubose.  Defendant 
whipped  the  deceased  on  the  day  before  he  sent  her  to  Anderson's 
to  make  the  complaint,  and  had  often  whipped  her  before  that. 
The  defendant  left  home  before  breakfast  on  the  day  of  the  killing, 
and  went  to  the  house  of  his  brother  Ed.  He  returned  some  time 
after  breakfast.  After  he  got  his  breakfast  he  left,  saying  he-*vas 
going  to  Anderson's  to  get  some  Avhisky.  He  took  a  shot-gun  with 
him,  and  rode  his  mother's  one-eyed  bay  horse.  Mrs.  Lane,  the  de- 
fendant's wife,  went  off  after  breakfast,  but  returned  to  a  late  din- 
ner. The  deceased  prepared  the  dinner  on  that  day,  and  Mrs.  Lane, 
her  daughter  Mollie,  Mandy,  deceased,  witness  and  the  smaller  chil- 
dren ate  dinner  together.  It^was  then  getting  somewhat  late  in  the 
evening,  but  witness  did  not  know  at  what  hour  dinner  was  served. 
The  parties  at  dinner  heard  the  defendant  coming  towards  the  house, 
running  his  horse  and  hallooing.  Deceased  caught  up  her  child  and 
fled  from  the  house,  to  a  point  under  a  neighboring  hill,  out  of  sight 
from  the  house.  Defendant  hitched  his  horse  at  the  front  gate, 
came  in  and  asked  for  the  deceased.  When  told  where  she  was,  he 
ordered  witness  to  go  and  summon  her  to  the  house.  Witness  went 
to  deceased  and  told  her  that  the  defendant  wanted  her  at  his  house. 
Deceased  said:  "He  will  kill  me,"  but  she  took  up  her  child  and 
went  back  to  defendant's  back  yard,  between  the  kitchen  and  the 
back  hall  gallery  on  the  west  side  of  the  house.  Defendant  came 
out  to  the  gallery  with  his  gun  in  his  hands.  Deceased  stopped  with 
her  right  side  towards  defendant.    Defendant  leveled  his  gun,  took 
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aim  and  fired.  The  deceased  fell  dead,  her  child  falling  from  her 
arms  uhder  her  head.  Her  hair  came  down  as  she  fell.  Witness 
saw  no  blood.  Mrs.  Lane  was  crying  when  witness  went  after  de- 
ceased, and  was  crying  when  the  fatal  shot  was  fired.  After  killing 
deceased,  defendant  took  the  head  of  the  body,  and  Mrs.  Lane  the 
feet,  and  the  two  carried  it  to  the  yard  fence.  They  let  down  the 
fence  and  got  a  quilt  which  belonged  to  witness,  put  the  body  on  it, 
and  carried  it  to  the  place  in  the  trail  where  the  inquest  was  held. 
Defendant  then  told  witness  to  bring  his  horse  around  to  him.  Wit- 
ness got  the  horse  at  the  front  gate  and  led  him  around  the  fence 
to  the  point  where  the  body  lay.  Defendant  then  mounted  his 
horse  and  rode  rapidly  off  in  the  direction  of  Sam  Williams's  house. 
Mrs.  Lane  then  told  witness  to  catch  her  horse.  Witness  did  so,  and 
she,  too,  made  off  in  the  direction  taken  by  the  defendant.  The 
witness  did  not  know  his  age,  and  had  never  attended  school.  He 
did  not  know  where  defendant  went  to  when  he  left.  He  did  not 
hear  defendant  talking  to  his  wife  when  he  went  after  the  defend- 
ant's horse.  Witness  was  standing  behind  and  near  the  deceased 
when  the  fatal  shot  was  fired.  Witness  did  not  think  that  defend- 
ant stood  more  than  ten  feet  distant  from  the  deceased  when  he 
fired.  Witness  admitted  that  at  the  inquest  he  testified  that  he  was 
down  in  the  field,  and  was  not  present  when  the  deceased  was 
killed,  but  that  statement  was  a  lie.     The  State  closed. 

Samuel  Williams  was  the  first  witness  introduced  by  the  defense. 
He  testified  that  he  lived  about  four  miles  west  from  the  defendant's 
house,  and  about  five  miles  east  from  J.  C.  Anderson's  house.  Wit- 
ness knew  that  such  a  woman  as  Sidney  Ann  Dykes  lived  in  the 
country,  and  heard  of  her  death  about  sunset  on  the  evening  of 
December  24,  1884.  The  witness  received  the  news  from  Mrs.  Lane, 
the  wife  of  the  defendant.  The  defendant  was  at  witness's  house 
when  Mrs.  Lane  arrived  with  the  news  of  the  death  of  the  deceased. 
The  defendant  came  to  witness's  house  between  10  and  11  o'clock 
on  that  morning,  riding  a  small  blaze-faced  bay  mare  pony,  which  an- 
imal was  in  a  thin  condition  of  flesh.  He  left  the  witness's  house 
between  11  and  12  o'clock  in  company  with  Joe  Townsend,  going 
in  the  direction  of  James  Anderson's  house,  and  saying  that  he  was 
going  to  Anderson's  to  get  some  brandj'^  for  his  wife,  who  was  sick, 
and  for  whom  the  doctor  had  prescribed  brandy.  He  returned  to 
the  witness's  house,  riding  that  same  pony,  about  a  half  hour  before 
sunset  on  that  evening.  He  came  from  the  direction  of  Anderson's 
house.  After  getting  into  the  house  he  drew  a  flask  of  liquor  from 
his  pocket  and  offered  witness  a  drink^  saying:  *'I  told  you  a  lie 
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this  morning  about  my  wife  being  sick,  bat  I  knew  Anderson  would 
tiot  let  me  have  the  liquor  unless  I  told  him  such  a  lie^  My  wife  is 
not  sick.''  Witness's  wife  then  gave  defendant  his  dinner.  While 
waiting  for  one  of  witness's  boys  to  get  defendant  some  turnip 
greens,  and  after  he  had  finished  his  dinner,  the  defendant's  wife 
arrived,  and  in  an  excited  manner  told  defendant  that  somebody 
bad  shot  and  killed  Sidney  Ann  Dykes.  Witness  then  proposed  to 
go  and  inform  the  neighbors,  and  advised  that  defendant  and  his 
wife  return  home  and  await  his  arrival  Defendant  declined  to  go 
home  alone,  as  he  was  afraid  of  ambash  and  assassination  himself. 
He  insisted  that  witness  should  accompany  him.  Witness  consented 
and  went  home  with  defendant,  riding  defendant's  horse.  On 
reaching  defendant's  house,  witness  proposed  that  defendant's  wife 
should  watch  the  body  while  he  summoned  the  neighbors.  Mrs. 
Lane  went  to  and  examined  the  body.  Witness  stopped  at  the 
fence,  ten  or  twelve  feet  distant  from  the  body,  and  presently  started 
off  after  the  neighbors.  He  had  not  gone  far  before  he  was  first 
hailed  and  then  overtaken  by  the  defendant,  who  declared  that  he 
would  go  with  witness;  that  he  would  not  stay  at  home  alone,  as  be 
verily  believed  parties  were  about  there  in  ambash,  and  endeavor- 
ing to  get  a  chance  to  kill  him.  Witness  and  defendant  went  on 
together  to  Meigs's  hoase.  Defendant  had  a  double-barreled  shot- 
gun when  at  the  witness's  house,  both  on  that  morning  and  evening, 
and  carried  it  with  him  to  Meigs's  house.  Defendant  walked  and 
witness  rode  defendant's  horse. 

Eeturning  to  the  defendant's  place  that  night,  witness  lay  down 
in  the  patch,  behind  the  house,  and  near  a  fire.  While  there  he 
heard  the  report  of  a  gun  discharged  somewhere  in  the  front  of  the 
defendant's  house.  He  had  no  idea  who  fired  that  shot  The  fire 
spoken  of  was  built  near  the  body  by  the  parties  who  with  the  wit- 
ness were  watching  the  body.  Defendant  was  not  at  that  fire  when 
the  shot  spoken  of  was  fired.  The  body  of  the  deceased  lay  just 
outside  of  a  fence  inclosing  a  small  field.  It  then  lay  on  two 
pillows,  on  the  right  side.  The  hair  was  considerably  tangled.  The 
nine  wounds  in  the  right  side  of  the  body  were  such  as  might  have 
been  made  by  small  buck  shot  The  witness  saw  a  track  (horse  ?  ) 
going  around  the  fence  towards  the  north,  and  witness  followed  it 
through  the  brush  until  it  entered  the  road  running  between  the 
houses  of  the  witness  and  the  defendant.  He  was  unable  to  trace 
the  track  further  because  of  the  multitude  of  other  tracks  over  that 
road.  The  kitchen  on  the  defendant's  place  was  situated  some 
twenty  feet  distant  from  the  back  gallery  of  the  dwelling.    The 
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bonae  stood  a  little  higher  from  the  ground  than  the  kitchen  did. 
The  fence  around  and  near  the  house  and  kitchen  was  a  very  low 
one.  The  fence  which  inclosed  the  small  patch  stood  some  thirty 
yards  further.  The  body  lay  just  outside  of  this  patch  fence.  The 
defemlant's  yard  was  perfectly  clean.  The  witness  could  discover 
no  blood  about  it  or  on  the  fence,  nor  any  disarrangement  of  the 
soil  indicating  a  scuflie.  The  witness  saw  a  plenitude  of  cockle- 
burrs  growing  on  either  side  of  the  trail  which  led  through  the 
patch  from  the  yard  to  the  point  where  the  body  was  lying.  The 
defendant  remained  at  home  all  of  the  time  from  the  time  that  he 
and  the  witness  returned  from  Meigs's  on  the  night  of  December 
24th,  until  the  morning  of  the  26th,  when  witness  left  to  go  to  Mr. 
Odom's  house  for  breakfast  When  witness  returned  from  break- 
fast the  defendant  was  gone,  and  witness  saw  no  more  of  him  for  a 
month.  Witness  was  in  the  defendant's  house  before  day  on  the 
morning  of  December  26th,  when  defendant  and  Justice  of  the  Peace 
Anderson  were  together.  The  inquest  on  the  body  was  begun  on 
December  26th,  and  was  completed  about  an  hour  before  sunset  on 
the  same  day.  Something  was  said  during  the  proceedings  about 
sending  for  a  doctor,  but  it  was  not  done. 

Cross-examined,  the  witness  said  that  neither  he  nor  the  defend- 
ant went  to  the  body  on  the  night  of  December  2^th,  for  the  rea- 
60Q  that  no  inqaest  bad  yet  been  held,  and  witness  thought  it  best 
not  to  track  up  the  ground.  Witness  started  to  summon  help 
within  fifteen  minutes  after  he  arrived  at  defendant's  house,  and 
was  gone  two  hours  or  more.  The  defendant  stayed  at  home  all  of 
the  night  of  December  2:^th,  and  was  at  home  when  Anderson 
arrived.  lie  was  at  home  on  the  night  of  the  25th,  and  until  sun- 
rise on  the  morning  of  the  26th,  when  witness  left,  going  toOdom's. 
Witness  did  not  see  him  again  until  about  two  weeks  before  this 
trial,  when  he  was  summoned  as  a  witness  upon  the  examining  trial 
of  defendant. 

Be-examined  by  the  defense,  the  witness  stated  that  it  was  nine 
miles  from  defendant's  house  to  Anderson's  by  the  road,  and 
eight  miles  through  the  woods,  north  of  the  road,  leaving  the  road 
at  Crawford's  old  school-house,  and  going  into  the  road  again  at 
Pretty  Prairie.  The  country  north  of  the  road  by  the  woods  route 
is  rough,  broken  and  bushy,  except  for  a  short  distance  about  mid- 
way. The  road  from  the  witness's  to  the  defendant's  house  is 
nearer  than  the  route  through  the  woods  between  the  two  places. 

MoUie  Lane,  the  defendant's  daughter,  was  his  next  witness.  She 
testified  that  she  did  not  know  her  age.    Defendant  went  to  Ed. 
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Lane's  house  on  the  morning  of  December  24,  1884,  before  break- 
fast, and  returned  after  breakfast.  He  took  his  gun  to  EJ.  Lane's 
and  brought  it  back.  Later  on  that  morning  he  left  home  to  go  to 
Anderson's  for  whisky,  and  took  bis  gun  with  him.  He  rode  bis 
mother's  little  red  blaze-faced  mare.  After  the  defendant  left,  wit- 
ness's mother  and  Oliver  Gillespie  went  to  Ed.  Lane's  house  together 
to  get  ^  mule  which  the  defendant  left  there  on  that  morning. 
They  returned  late  in  the  day,  when  they,  witness,  the  witness's 
little  sisters  and  brother  and  the  deceased  ate  the  dinner  which  wit- 
ness and  deceased  had  prepared.  Oliver  Gillespie  was  sent  to  the 
bottom  to  see  about  some  horses  after  dinner.  Witness  employed 
herself  washing  dishes.  Mrs.  Lane  went  into  the  big  house,  and 
deceased  took  her  baby  and  started  off,  saying  she  was  going  to  her 
home  to  get  some  clothes  for  her  baby.  Just  after  deceased  left 
the  kitchen  the  witness  heard  the  report  of  a  gun.  She  looked 
through  a  crevice  in  the  kitchen  wall  in  the  direction  of  the  sound, 
and  saw  the  deceased  lying  on  the  ground.  Witness's  mother  ran 
to  the  prostrate  woman.  Witness  joined  her  mother  at  the  body  of 
the  deceased  as  soon  as  she  finished  washing  the  dishes.  Witness 
did  not  hear  the  deceased  say  anything,  but  at  the  request  of  her 
mother  went  back  to  the  hpuse  and  sent  the  bottle  of  camphor  to 
Mrs.  Lane,  and  then  assisted  to  carry  the  pillows  and  quilt  to  where 
the  deceased  lay.  Witness's  mother  arranged  the  pillows  under  the 
head  of  the  deceased,  and  covered  the  body  with  the  quilt,  and  then 
ordered  her  horse  saddled,  and  left,  saying  she  was  going  to  the 
bouse  of  Mr.  Sam  Williams  to  report  the  killing  of  the  deceased. 
When  Mrs.  Lane  left,  the  sun  was  barely  shining  over  the  tops  of 
the  neighboring  trees.  Mrs.  Lane,  defendant  and  Sam  Williams  re- 
turned to  defendant's  house  after  dark  on  that  same  day.  Defend- 
ant bad  his  gun,  which,  on  getting  in  the  house,  he  stood  up  in  the 
corner  of  the  room.  Witness  did  not  see  her  father,  the  defendant, 
after  he  left  that  morning  to  go  to  Anderson's  until  he  returned 
after  dark  with  his  wife  and  Sam  Williams.  The  deceased's  body 
lay  just  beyond  the  second  fence  from  the  defendant's  house,  in  the 
direction  of  her  own  home.  Oliver  Gillespie  was  not  at  the  defend- 
ant's house  at  the  time  of  the  killing. 

Mrs.  Mary  Jane  Lane,  the  wife  of  the  defendant,  testified  in  his 
behalf  that  the  deceased  was  killed  on  Wednesday,  December  24, 
1884,  at  about  2  o'clock  in  the  evening,  just  after  dinner.  Wit- 
ness went  to  the  house  of  Ed.  Lane  at  about  9  o'clock  on  that 
morning,  and  returned  home  at  about  high  noon.  After  dinner, 
which  was  served  about  2  o'clock,  the  deceased  took  her  baby  and 
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left  defendant's  house,  going  in  the  direction  of  her  own,  and  saying 
that  she  was  going  home  to  get  some  clothes  for  the  baby.  Witness 
heard  the  report  of  a  gun  just  after  the  deceased  left  defendant's 
house.  She  ran  out  of  the  house  and  in  the  direction  taken  by  the 
deceased.  Deceased  called  to  her:  ''Don't  come  out  here,  Jane; 
you  will  get  killed."  Witness  paid  no  attention  to  this  warning, 
but  went  on  to  deceased,  then  wounded.  Just  before  she  could 
reach  the  deceased,  she,  deceased,  fell  to  her  knees,  and  witness 
sprang  forward  and  caught  her  head.  As  she  fell  over,  the  deceased 
exclaimed :  "  Lord,  have  mercy  1  Uncle  Scab,  has  killed  me."  Wit- 
ness sent  for  camphor,  bathed  the  deceased's  head  with  it,  and  laid 
her  on  a  pillow  and  quilt,  and  covered  her  with  another  quilt  and  a 
new  Lowell  bed-tick.  Witness  then  went  tathe  house,  tied  on  her 
shoes,  got  a  horse  and  went  rapidly  to  the  house  of  Mr.  Williams, 
where  she  found  the  defendant.  Defendant  and  Sam  Williams 
came  back  home  with  the  witness.  Beaching  home,  the  witness 
went  to  the  body  of  the  deceased  and  found  her  pulse  still  beating 
and  her  flesh  still  warm.  The  defendant  and  Sam  Williams  did  not 
approach  the  body  nearer  than  the  second  fence.  The  inquest  was 
held  on  December  26,  1884,  and  the  witness  moved  from  her  then 
home  about  a  week  later.  Witness  did  not  see  the  defendant  after 
the  day  of  the  inquest  for  more  than  a  week.  The  body  of  the  de- 
ceased lay  about  six  feet  from  the  second  fence.  Defendant  had  his 
brother  Ed.  Lane's  gun  on  the  day  of  the  killing,  and  had  had  it 
for  several  days.  When  the  witness  ran  out  to  the  deceased,  after 
the  shooting,  she  saw  a  man  run  off  through  the  bushes,  mount  a 
horse  and  ride  off  towards  Mr.  Odom's  house.  Oliver  Gillespie  was 
not  at  the  house  when  the  deceased  was  shot,  but  was  then  horse 
hunting  in  the  bottom.  The  defendant  was  not  willing  for  the  de- 
ceased to  go  to  Anderson  and  make  an  affidavit  against  some  one 
who  had  assaulted  her  a  few  days  before  the  murder.  The  man 
who  ran  off  through  the  bushes  after  the  shooting  was  a  tall  man, 
dressed  in  dark  clothes.  His  side  face,  which  the  witness  saw, 
looked  dark  or  black,  but  witness  could  not  recognize  him.  It  was 
between  9  and  10  o'clock  on  the  morning  of  December  24th  when 
the  defendant  left  home,  saying  that  he  was  going  to  Anderson's  to 
get  some  brandy.  Just  before  he  left,  witness  left  home,  going  to 
£d.  Lane's.  She  saw  no  more  of  defendant  until  she  met  him  at 
Sam  Williams's  just  before  sunset.  When  witness  left  home  to  go  to 
Ed.  Lane's  on  that  morning,  her  daughter  Mollie  and  the  deceased 
were  sweeping  the  yard.  After  the  return  home  from  Williams's 
on  the  night  of  the  murder,  the  witness  and  defendant  went  out  of 
Vou  XIX— 6    • 
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the  hoQse  to  get  some  pine,  and  as  they  approached  the  fence,  some 
one  rose  np  in  the  fence  corner.  Defendant  demanded :  ^'  Who  is 
that?"  Receiving  no  response  the  defendant  fired  one  barrel  of 
his  gun  in  the  direction  of  the  fence  corner.  The  party  ran  off  and 
defendant  went  back  into  his  house. 

Rebecca  Bryant  testified,  for  the  defense,  that  she  saw  the  defend- 
ant on  the  24th  day  of  December,  1884,  going  in  the  direction  of 
J.  0.  Anderson's  house.  He  stopped  at  the  witness's  house  between 
1  and  2  o'clock  on  that  day,  remained  about  fifteen  minutes,  and 
went  off  in  the  direction  of  the  houses  of  Seaborn  Bryant  and  Sam 
Williams.  '  He  left  riding  in  a  trot.  Witness  lived  about  three- 
fourths  of  a  mile  a  little  south  of  east  from  Anderson's  house,  on 
the  road  leading  from  Anderson's  house  to  the  houses  of  the  defend- 
ant and  Williams. 

Eugenia  Bryant,  wife  of  Seaborn  Bryant,  testified  that  she  lived 
about  three  miles  from  Rebecca  Bryant's  house,  and  about  five  miles 
from  the  house  of  the  defendant.  She  was  at  home  on  the  evening 
of  December  24,  1884,  and  at  about  4  o'clock  saw  the  defendant 
pass  her  house,  traveling  from  the  direction  of  Rebecca  Bryant's. 
He  took  the  right  hand  road  after  passing  the  witness's  house. 
That  road  led  into  the  Runnels  and  Coleman  community.  Witness 
knew  of  no  path  or  trail  which  connected  that  road  with  the  road 
to  Sam  Williams's.  The  road  which  the  defendant  took  did  not  lead 
to  his  house.  The  left  hand  road,  which  defendant  did  not  take, 
was  the  road  which  would  have  taken  him  to  Sam  Williams's.  He 
was  riding  rapidly;  his  horse,  a  blaze-faced  bay  pony,  was  wet  with 
sweat,  although  it  did  not  tmvel  as  though  it  had  been  pushed  much. 
Witness  was  not  related  to  the  defendant.  She  had  never  discussed 
the  murder  of  the  deceased  with  him.  Deceased  was  at  the  wit- 
ness's house  once  during  the  summer  of  1884.  Defendant  came 
after  her  to  go  to  court  with  him.  Deceased  began  to  weep  when 
she  saw  the  defendant  on  that  day,  but  went  with  him  to  court 
without  objection.  Defendant  did  not  speak  roughly  to  the  de- 
ceased  on  that  occasion.  When  she  reached  the  witness's  house  on 
that  day,  the  deceased  said  she  was  en  route  to  her  mother's  house 
in  Angelina  county. 

Bill  Townsend  testified,  for  the  defense,  that  he  saw  the  deceased 
at  the  defendant's  house  on  the  Sunday  before  she  was  killed.  The 
defendant  and  she  were  then  on  friendly  terms.  Deceased  had  a 
bruise  over  one  eye,  and  another  on  her  hand,  which  she  said  were  in- 
flicted by  Dick  Dubose  on  the  day  before.  Defendant  was  the  wit- 
ness's uncle. 
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The  almanac  disclosed  that  the  san  set  at  4:87  o'clock  on  the 
evening  of  December  24,  1884.  The  defense  concluded  its  evidence 
by  introdncing  two  subpoenas  summoning  the  deceased  to  appear 
as  a  witness  on  behalf  of  the  defense,  in  cause  number  1538,  entitled 
TAs  State  of  Texas  v.  £en  Lane^  the  offense  charged  being  an  assault 
with  intent  to  rape. 

The  State  introduced  William  Boe  in  rebuttal.  He  testified  that 
he  saw  the  defendant  on  the  Monday  preceding  the  fatal  Wednes- 
day. Defendant  then  had  his  brother  Ed.'s  double-barreled  shot- 
gun, which  he  borrowed  the  night  before.  He  told  witness  that  be 
wanted  the  gun  because  he  had  had  a  difficulty  with  a  man  living 
in  the  neighborhood.  The  defendant  borrowed  his  mother^s  bay 
mare  on  the  morning  of  the  murder. 

Seab.  Bryant  was  the  State's  next  rebutting  witness.  He  testified 
that  he  was  the  deceased's  uncle  by  marriage,  and  was  generally 
called  uncle  by  her.  Witness  was  at  home>  on  the  fatal  Wednesday 
from  10  o'clock  A.  M.  until  2  o'clock  F.  M.,  when  he  left,  going  to 
the  bouse  of  Hiram  Lucas,  four  miles  distant,  in  Angelina  county, 
where  he  stayed  over  night. 

Hiram  Lucas  testified,  for  the  State,  that  Seab.  Bryant  reached 
bis  house  in  Angelina  county  about  two  hours  before  sunset  on 
Wednesday,  December  24,  1884,  and  remained  over  night. 

The  motion  for  new  trial  raised,  among  others,  the  questions  dis- 
cussed in  the  opinion. 

Rufus  Price  and  Tf.  F.  Davis  filed  o^  able  and  exhaustive  brief 
and  argument  for  the  appellant 

J.  B.  BurtSy  Assistant  Attorney-General,  for  the  State. 

WiLDSoK,  JuDOE.  On  the  afternoon  of  December  25, 1884,  Sidney 
Ann  Dykes  was  shot  and  killed  near  the  residence  of  the  defendant 
Ben  Lane,  in  San  Augustine  county.  By  the  verdict  and  judgment 
in  this  case  it  is  found  and  adjudged  that  the  defendant  Ben  L^ine 
committed  the  homicide,  and  that  such  homicide  was  murder  in  the 
first  degree,  and  of  so  atrocious  a  character  as  to  demand  the  puniah- 
ment  of  death. 

Defendant's  counsel,  in  an  able  and  ingenious  brief  and  written 
argument,  insists  that  the  conviction  is  not  supported  by  the  evi- 
dence. In  considering  this  question,  we  will  first  notice  the  circum- 
stantial evidence  adduced  on  the  trial,  grouping  in  a  general  way 
the  incalpatory  facts,,  without  reciting  the  testimony  in  detail. 
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1.  It  was  sufficiently  proved  that  a  motive  existed  to  actuate  the 
defendant  in  the  commission  of  the  murder.  He  bad  been  indicted 
by  the  grand  jury  of  San  Augustine  county  for  the  crimes  "of  rape, 
false  imprisonment,  and  falsely  personating  an  officer.  These  indict- 
ments were  pending  against  him,  and  the  deceased  was  a  witness  in 
behalf  of  the  State  in  all  three  of  the  cases.  He  knew  that  she  was 
a  witness  against  him  in  these  prosecutions,  and  was  heard  to  say 
that  she  would  never  appear  against  him  as  a  witness  on  the  trials. 

2.  He  had  the  opportunity  to  commit  the  murder,  and  the  instru- 
ment with  which  to  commit  it.  There  was  an  effort  made  on  the 
trial  by  his  counsel  to  prove  an  alUA^  but,  when  the  testimony  is 
closely  scrutinized  and  analyzed,  it  will  appear  that  this  defense  was 
not  established.  The  exact  hour  of  the  homicide  is  not  fixed  by  any 
of  the  witnesses,  but  upon  comparing  the  statements  of  all  the  wit- 
nesses who  testified  as  to  the  time,  the  most  reasonable  conclusion 
that  we  can  arrive  at  is  that  it  occurred  soon  after  3  o'clock.  At 
precisely  1  o'clock  the  defendant  left  Anderson's  house,  nine  miles 
distant  by  the  road,  from  the  scene  of  the  killing.  By  another  way, 
through  the  woods,  the  distance  was  about  eight  miles.  He  was  on 
boraeback,  and  left  Anderson's  in  a  trot,  going  in  the  direction  of 
bis  home.  Three-fourths  of  a  mile  from  Anderson's,  he  was  seen  by 
Rebecca  Bryant,  at  whose  house  he  stopped  and  remained  about 
fifteen  minutes.  This  was  between  1  and  2  o'clock.  He  left  there 
in  a  trot,  going  in  the  direction  of  home.  On  the  same  evening 
about  4  o'clock,  Mrs.  Seaborn  Bryant,  who  resided  about  three  miles 
from  Rebecca  Bryant,  and  about  five  miles  from  defendant,  saw 
him  pass  her  house,  coming  from  the  direction  of  Rebecca  Bryant's. 
After  passing  her  house  he  took  a  right  hand  road  which  did  not 
lead  in  the  direction  of  defendant's  house,  nor  in  the  direction  of  the 
residence  of  Sam  Williams.  He  was  traveling  in  a  hurry,  and  his 
horse  was  covered  with  sweat.  He  was  next  seen  at  Sam  Williams's 
residence  when  the  sun  was  about  one-half  hour  high.  The  sun  set 
on  that  day  at  thirty-s^ven  minutes  after  4  o'clock.  It  is  about  four 
miles  from  defendant's  home  to  Sam  Williams's. 

Now,  we  see  from  this  statement  of  the  evidence  that  at  not  later 
than  half  after  1  o'clock  the  defendant  left  Rebecca  Bryant's, 
going  in  the  direction  of  home.  Premising  that  deceased  was 
killed  at  half-past  3  o'clock,  he  had  two  hours'  time  within  which 
to  ride  less  than  nine  miles  and  commit  the  murder.  It  would  not 
require  any  rapid  riding  to  enable  him  to  accomplish  this  distance 
in  one  hour  and  a  half,  thus  leaving  him  half  an  hour  to  perpetrate 
the  murder,  and  a  little  more  than  half  an  hoar  after  the  murder  to 
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ride  to  Sam  Williams's,  going  by  the  way  of  Seaborn  Bryant's.  It 
was  neither  impossible  nor  improbable  that  he  coald  have  com- 
mitted the  murder  at  8  or  half-past  8  o'clock,  and  still  have  been 
at  the  various  places  where  he  was  seen  on  that  day^  and  at  the 
times  stated  by  the  witnesses.  When  seen  by  Mrs.  Seaborn  Bry- 
ant, at  abont  4  o'clock,  he  may  have  been  just  from  the  scene 
of  the  murder,  and  on  his  way  to  Sam  Williams's,  when  he  was 
next  seen.  It  was  shown  that  notwithstanding  he  took  a  right 
hand  road  after  passing  Mrs.  Seaborn  Bryant's,  there  was  a  road 
leading  from  that  road  to  Sam  Williams's.  It  is  not  unreasonable 
to  suppose  that  he  went  out  of  his  way  to  pass  Seaborn  Bryant's 
that  be  might  be  seen  coming,  not  from  the  direction  of  his  home^ 
bat  from  the  direction  of  Anderson^s,  where  he  had  gone  in  the 
morning;  thus  providing  evidence  in  support  of  his  defense  of  an 
alibi.  It  is  not  reasonable  to  suppose  that  he  had  been  two  hours 
or  more  traveling  a  distance  of  three  miles,  which  must  have  been 
the  case  if  he  was  on  his  return  trip  from  Anderson's  when  Mre. 
Seaborn  Bryant  saw  him.  We  must  conclude  from  this  evidence 
that  he  had  the  opportunity  to  commit  the  murder.  During  all 
this  time  he  was  armed  with  a  double-barreled  shot-gun,  which  he 
had  borrowed  from  his  brother  a  few  days  before.  Deceased  was. 
shot  with  nine  buck  shot,  and  buck  shot  are  usually  discharged  from 
a  shot-gun. 

8.  The  tracks  of  a  horse  were  traced  from  the  front  of  defend- 
ant's house  to  the  dead  body  of  deceased,  and  from  thence  several 
hundred  yards  in  the  direction  of  Sam  Williams's. 

4.  On  the  morning  after  the  murder,  and  before  the  jury  of  in> 
quest  had  completed  their  investigation,  the  defendant  left  his  hom^ 
and  family,  and  was  not  seen  any  more  in  that  neighborhood  for 
more  than  a  month,  and  not  until  he  was  arrested  upon  this  charge. 
This  18  the  conclusion  arrived  at  by  us  from  the  record,  though  it 
does  not  definitely  appear  what  became  of  the  defendant  after  the 
murder,  or  when  and  where  he  was  arrested.  That  he  disappeared 
from  his  home  on  the  morning  after  the  murder  is  an  established 
fact,  and  no  witness  but  his  wife  testifies  to  having  seen  him  after- 
wards until  his  arrest.  She  stated  that  she  did  not  see  him  for  more 
than  a  week  after  he  left  home,  but  she  does  not  state  when  or 
where  she  next  saw  him,  or  the  cause  of  his  absence  from  home. 

In  addition  to  the  foregoing  affirmative  inculpatory  circumstances, 
there  are  some  of  a  negative  character  which  are  not  unworthy 
of  consideration.  There  is  no  evidence  that  any  one  but  the  de- 
fendant had  a  motive  to  kill  the  deceased.    It  was  in  proof  that  one 
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I^abose  had,  a  few  days  before  bel*  death,  assaulted  and  beat  her, 
bcrt  none  of  the  circnnistances  of  such  assault  are  shown,  nor  is  it 
shown  that  this  man  Dubose  could  possibly  have  perpetrated  the 
ifaufder. 

Again :  it  was  attempted  by  the  unsupported  testimony  of  the 
defendant's  wife  to  east  suspicion  upon  Seaborn  Bryant  as  the  mur- 
derer. This  attempt  signally  failed,  it  being  proved  that  Bryant 
\fas  at  a  neighbor's  bouse  at  the  timd  the  murder  was  committed, 
and  could  hot  have  participated  in  it.  There  was  no  person  at  de- 
fendant's house,  besides  himself,  on  the  day  of  the  homicide  but 
women  and  children,  and  they  had  no  gun  with  which  to  commit 
the  murder,  even  if  they  had  been  capable  of  committing  it.  His 
^ife  testified  on  the  trial  that  she  was  in  the  honse  when  the  gun 
fired ;  that  she  looked  and  saw  a  man  with  a  gun  fleeing  on  foot 
from  the  place  where  the  gun  fired,  but  did  not  recognize  the  per- 
son. He  was  a  tall  man,  dressed  in  dark  clothes.  The  tracks  of 
this  fleeing  man  are  not  discovered  by  any  witness,  nor  is  there  any 
evidence  whatever  adduced,  which  in  the  least  even  tends  to  cor- 
roborate this  statement  of  the  defendant's  wife. 

To  say  the  least,  the  circumstantial  evidence  before  us  points 
directly  and  cogently  to  the  defendant  as  the  perpetrator  of  the 
liiurder.  It  is  not  necessary  that  we  should  determine  that  this  evi- 
dence alone  is  sufficient  to  sustain  the  conviction,  because,  in  addi- 
tion thereto,  the  witness  Oliver  Gillespie  testified  directly  and 
positively  that  he  saw  the  defendant  shoot  and  kill  the  deceased. 
We  gather  from  the  record,  and  from  the  brief  of  counsel  for  the 
defendant,  that  this  witness  is  a  mere  child,  and  is  illiterate  and 
ignorant.  It  is  also  shown  that,  when  placed  upon  the  witness 
stand  on  the  examining  trial,  he  stated  that  he  was  not  present 
when  the  killing  occurred,  but  that  he  was  down  in  the  field.  Coun- 
sel for  the  defendant  argue  that  the  testimony  of  this  witness  is 
unworthy  of  belief,  and  that  it  should  be  entirely  disregarded  by 
this  court  in  passing  upon  the  sufficiency  of  the  evidence.  Thia 
court  does  not  determine  the  credibility  of  the  witnesses  who  tes- 
tify in  the  trial  court,  or  the  weight  to  be  given  to  the  testimony. 
It  is  the  exclusive  province  of  the  jury  to  decide  these  matters. 
'*  When  the  evidence  is  conflicting,  and  there  is  sufficient,  if  be- 
lieved, to  prove  the  case  of  the  State,  the  jury  being  the  exclusive 
judges  of  the  credibility  of  the  testimony,  their  verdict  will  not  be 
set  aside,  unless  it  clearly  appears  to  be  wrong."  (  WaCker  v.  ThA 
State^  14  Texas  Ct.  App.,  609,  and  cases  there  cited.)  The  testimony 
of  the  defendant's  wife  and  daughter  conflicts  materially  with  that 
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of  the  witness  OiUespie.  It  was  for  the  jnry  to  determine  the  con- 
flict, and  by  tfaefir  verdict  declare  the  truth  of  the  issue.  In  out. 
opinion  the  jury  have  performed  this  duty  faithfully  and  intelli- 
gently. The  witness  Gillespie,  although  an  ignorant  child,  detailed 
the  facts  pf  this  horrible  murder  clearly,  connectedly  and  minutely. 
His  statemidnt,  upon  ite  face,  bears  the  impress  of  truth,  coming  as 
it  does  from  an  inexperienced  boy.  An  ignorant  child  would  not 
be  likely  to  fabricate  and  tell  so  consistent  and  reasonable  a  story. 

It  is  further  to  be  remarked  that  the  testimony  of  Gillespie  is 
singularly  corroborated  by  physical  facts  testified  to  by  other  wit- 
nesses. He  stated  that  the  defendant  shot  the  deceased  from 
his  back  gallery,  she  being  at  a  distance  of  ten  or  fifteen  feet  from 
him,  inside  the  yard  fence,  and  standing  with  her  right  side  ex- 
posed to  defendant,  and  with  her  baby  in  her  arms.  It  was  proved 
that  the  gallery  where  Gillespie  said  the  defendant  stood  when  he 
fired  the  shot  was  three  feet  from  the  ground ;  that  defendant  was 
six  feet  in  height,  and  that  deceased  was  about  five  feet  six  inches 
in  height.  The  shot  holes  in  the  body  of  deceased  ranged  slightly 
downward,  and  the  nine  shot  holes  were  within  a  space  which  could 
have  been  covered  by  a  man's  hand.  Thus  it  will  be  seen  that  the 
tange  of  the  shot  in  the  body  corresponds  with  the  testimony  of 
Gillespie  as  to  the  position  of  the  parties  at  the  instant  the  shot  was 
Sred. 

The  shot  holes  were  in  the  right  side  of  deceased's  body.  Gilles- 
pie testified  that  her  right  side  was  exposed  to  the  defendant  when 
he  fired.  Gillespie  made  the  distance  between  defendant  and  de- 
ceased some  ten  or  fifteen  feet.  Dr.  Wallace,  an  expert  in  the  use 
and  knowledge  of  shot-guns,  as  well  as  an  expert  physician,  states 
that  the  small  space  occupied  by  the  nine  shot  holes  in  the  body  in- 
dicates that  the  person  firing  the  gun  was  not  at  a  greater  distance 
from  the  deceased  than  ten  or  fifteen  feet.  Gillespie  says  that 
when  the  gun  fired  the  deceased  fell  and  died  where  she  was 
standing.  Dr.  Wallace  testified  that  the  wounds  inflicted  upon  her 
would  produce  instant  death.  Gillespie  testified  that  defendant 
and  his  wife  carried  the  dead  body  about  thirty  steps  outside  the 
little  pasture  fence  and  laid  it  where  it  was  found  by  the  jury 
of  inquest.  This  was  corroborated  by  the  fact  that  the  pasture 
through  which  he  says  the  body  was  carried,  was  grown  up  with 
cockle-burr  weeds,  and  cockle- burrs  were  found  in  deceased's  hair, 
but  there  were  no  cockle-burrs  growing  outside  the  pasture  where 
her  dead  body  was  found.  Gillespie  stated  that  after  defendant 
had  deposited  the  body  outside  the  pasture,  he  called  to  witness  to 
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bring  his  horse,  and  witness  unhitched  the  horse  at  the  front  j^ard 
and  led  him  aroand  to  the  back  of  the  pasture  to  the  dead  body, 
and  defendant  mounted  the  horse  and  rode  off,  saying  that  he  was 
going  to  Sam  Williams's.  This  was  corroborated  by  the  fact  that 
the  tracks  of  a  horse  were  traced  from  the  front  yard  fence  around 
to  the  back  of  the  pasture,  near  to  the  dead  body,  and  from  thence 
in  the  direction  of  Sam  Williams's.  Gillespie  stated  that  soon  after 
the  defendant  left,  his  wife  had  her  horse  caught,  and  she  rode 
away  also,  saying  that  she  was  going' to  Sam  Williams's.  Williams 
says  that  soon  after  defendant  arrived  at  his  house,  defendant's  wife 
came,  and  announced  the  death  of  the  deceased. 

We  have  no  hesitation  in  concluding  from  the  entire  evidence  in  the 
case  that  the  jury  were  fully  warranted  in  finding  that  the  defend- 
ant fired  the  fatal  shot.  They  could  not  reasonably  have  found 
otherwise.  True  it  is,  that  the  defendant's  wife  and  daughter  testify 
that  the  defendant  was  not  present  and  did  not  commit  the  homicide. 
But,  considering  their  relation  to.the  defendant,  and  their  contradict- 
ory and  improbable  statements,  not  only  unsupported,  but  refuted 
by  facts  proved  by  disinterested  witnesses,  the  jury  were  well  war- 
ranted in  disregarding  their  testimony. 

As  to  proof  of  express  malice,  we  think  it  is  ample.  Defendant 
whipped  the  deceased  the  day  before  he  killed  her,  and  according  to 
Anderson's  testimony  he  was  disappointed,  and  displeased  at  her  on 
the  day  of  the  homicide,  when  he  ascertained  that  she  had  not  in- 
stituted a  prosecution  against  Dubose  for  assaulting  her.  He  left 
Anderson's  saying  that  he  would  have  her  to  make  the  complaint 
against  Dubose  before  8  o'clock  that  night.  The  testimony  of  Gil- 
lespie shows  that  the  defendant  shot  the  deceased  as  deliberately  as 
he  would  have  shot  a  beast.  He  had  her  called  to  him,  and  when 
she  presented  herself  with  her  baby  in  her  arms,  he  took  deliberate 
aim  and  fired  the  fatal  shot.  It  was  a  sedate,  cruel,  brutal  murder, 
the  manner  of  its  commission  evincing  conclusively  a  heart  fatally 
bent  on  mischief,  and  regardless  of  social  duty;  a  fiendish  malignity 
and  cowardly  spirit  that  the  wild  savage  of  the  plains  would  be 
ashamed  to  display. 

As  to  the  charge  of  the  court,  we  find  no  material  error  in  it. 
There  was  no  evidence  raising  the  issue  of  murder  in  the  second  de- 
gree, and  the  court  very  properly  declined  to  submit  that  issue  to 
the  jury. 

In  the  trial  court,  and  in  this  court,  the  defendant  has  been  faith 
fully  represented  by  able  counsel.  He  has,  as  shown  by  the  record, 
had  a  fair  and  impartial  trial,  and  although  the  extreme  penalty  of 


Digiti 


ized  by  Google 


1885.]  Foster  v.  Thb  State,  73 

Statement  of  the  case. 

the  law  has  been  assessed  against  him,  the  atrocity  and  cold-blooded 
eroelty  of  his  crime  justifies  the  punishment  adjudged  against  him. 
The  judgment  is  in  all  things  affirmed. 

Affirmed* 
[Opinion  delivered  October  21, 1885.] 


[No.  2012.] 
Edwabd  Foster  v.  The  State, 

ItaDT— Fact  Case. —  See  the  ophiion  and  the  statement  of  the  case  for  evi- 
dence held  insofficient  to  support  a  conviction  for  theft. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before 
the  Hon.  G.  K.  Aldridge. 

The  conviction  in  this  case  was  for  the  theft  from  the  person  of 
A.  J.  Harper  of  a  pocket-book  and  $15,  in  Dallas  county,  Texas,  on 
the  1st  day  of  January,  1885.  A  term  of  three  years  in  the  peni- 
tentiary was  the  punishment  assessed  against  the  appellant. 

A.  J.  Harper  was  the  first  witness  for  the  State.  He  testified 
tbat|  on  the  22d  day  of  November,  1884,  he  arrived  in  Dallas, 
Texas,  on  his  way  from  Alabama  to  Arlington,  Texas.  The  wit* 
Bess's  ticket  took  him  to  Dallas,  where,  as  he  was  informed  by  the 
oonductor  on  the  train,  he  would  be  able  to  purchase  his  ticket  to 
Arlington,  as  the  train  stopped  at  the  nnion  depot  in  Dallas,  twenty 
minutes  for  supper.  When  the  train  stopped  at  the  union  depot, 
the  witness  started  to  leave  the  train  to  get  his  ticket  to  Arlington. 
When  he  reached  about  the  middle  of  the  steps,  a  man  threw  his 
arms  around  the  witness  and  slipped  his  hand  into  the  witness's 
pocket.  At  the  same  time  the  witness  noticed  another  man  stand- 
ing down  on  the  platform.  That  man  grabbed  at  witness  but  missed 
him,  and  witness  went  on  to  the  ticket  office,  and  called  for  tickets 
to  Arlington.  The  tickets  being  furnished,  the  witness  felt  for  his 
pocket-book  to  get  the  money  to  pay  for  them.  His  pocket-book 
was  gone,  and  the  witness  realized  that  he  had  been  robbed  as  he 
got  out  of  the  car.  Witness  did  not  know  how  much  money  he 
lost.  He  had  $147  when  he  started  from  Alabama.  Of  this  he  paid 
$114  for  tickets,  and  perhaps  eight  or  ten  for  supplies  for  himself 
and  children  en  route.  The  money  and  pocket-book  were  taken  in 
Dallas  county,  Texas,  without  the  consent  of  the  witness. 
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Cross-exatntned,  the  witness  stated  that  he  was  not  used  to  travel- 
ing. The  car  on  which  the  witness  rode  into  Dallas  was  pretty  well 
filled  with  passengers.  Witness  harried  to  get  off  and  purchase  Wi 
tickets,  fearing  he  would  be  left.  Witness  was  about  half  way 
down  the  car  steps  when  he  was  seized  by  the  man.  The  night  was 
very  dark.  The  man  who  seized  the  witness  was  a  heavy  set  man, 
wearing  a  light  moustache.  He  seemed  to  be  going  into  the  car 
as  the  witness  was  going  from  it.  Witness  could  give  no  descrip- 
tion of  the  man  who  stood  on  the  platform  and  caught  at  him  as 
be  passed  going  to  the  ticket  office.  Witness  could  not  identify  the 
defendant  as  either  the  man  who  threw  bis  arm  around  him  on  the 
oar  steps,  or  the  man  who,  standing  on  the  platform,  caught  at  him. 
Witness  thought  nothing  of  the  possibility  of  being  robbed  at  the 
time,  nor  did  he  know  that  he  was  robbed  until  be  reached  the 
ticket  office.  The  pocke^book  was  taken  from  witness's  pskhts 
pocket. 

Ous  Bogle,  a  witness  for  the  State,  testified  that,  while  standing 
on  the  platform  at  the  union  depot  in  Dallas,  one  eveninfg,  he 
saw  two  men  rob  a  man  who  was  then  leaving  a  car.  One  toah 
caught  the  man  robbed  by  an  arm,  and  Ihe'othei^  man  put  his  hand 
under  the  robbed  man's  coat,  and  took  something  which  witness 
took  to  be  a  pocket-book.  Witness  did  not  know  that  the  article 
taken  was  a  pocket-book  until  afterwards,  when  he  heard  that  a 
man  had  been  robbed.  Witness  afterwards  saw  the  same  two  men 
and  two  others  examine  what  he  took  to  be  a  bottle  of  whisky. 
One  of  the  men  said  to  the  other,  "Don't  you  pull  out  that  bottle; 
don't  you  see  the  cop?"  The  defendant  is  the  man  who  caught  hold 
of  Harper's  arm  while  the  other  man  did  the  robbing.  The  men 
ran^around  the  depot  into  the  lumber  yard;  and  witness  told  a  police- 
man what  he  had  seen. 

Cross-examined,  the  witness  stated  that  he  was  standing  on  the 
oar  platform  at  the  time  of  the  robbery,  having  gone  there  a  few 
minutes  before  the  robbery  was  perpetrated.  The  man  who  was 
robbed  was  at  the  time  of  the  robbery  between  the  witness  and  the 
robber.  It  did  not,  at  the  time,  occur  to  witness  that  a  robbery  was 
being  perpetrated,  or  he  would  then  have  given  the  alarm.  Wit- 
ness had  never  seen  either  of  the  two  men  who  perpetrated  the  rob- 
bery prior  to  that  evening,  but  has  frequently  seen  defendant  since 
his  arrest.  A.  J.  Harper  was  at  the  opposite  end  of  the  car  when 
the  robbery  was  committed.  Witness  was  a  bootblack,  and  had 
been  sent  several  times  to  the  poor  farm  for  theft  and  fighting. 
He  had  never  been  in  the  penitentiary.     The  State  rested. 
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W.  H.  Kamsey,  for  the  defense,  testified  that  he  was  a  member 
of  the  Dallas  police  force,  and  was  a  watchman  for  the  Texas  & 
Pacific  Railway  at  the  union  depot.  Witness  was  on  duty  on  the 
night  of  the  alleged  robbery.  When  he  heard  of  it  he  walked  down 
the  road  line  and  saw  four  men  examining  what  he  took  to  be  a 
bottle.  One  of  the  men  exclaimed:  "Look  out;  there  is  a  police- 
man." Witness  passed  the  men,  looked  at  them,  and  they  went  off. 
Some  one  then  remarked :  "  There  they  go."  Gus  Bogle  told  the 
witness  that  the  men  had  gone  into  the  lumber  yard.  Witness  went 
to  the  lumber  yard,  but  found  no  one.  Witness  had  been  on  the 
police  force  about  seven  years.  Witness  rarely,  if  ever,  forgot  a 
face  after  once  seeing  it.  He  was  unable  to  identify  the  defendant 
as  one  of  the  four  men  he  saw  examining  the  bottle,  or  whatever 
object  it  was.  Witness  took  no  special  notice  of  the  four  men. 
Witness  did  not  allow  Ous  Bogle  to  go  on  the  cars  at  the  uni6n 
depot. 

Cross-examined,  the  witness  said  that  he  saw  Gus  Bogle  at  the 
depot  on  the  evening  of  the  robbery.  Witness  was  not  present 
when  the  robbery  was  said  to  have  been  committed,  but  was  some- 
where on  the  platform  of  the  depot. 

Sheriff  W.  H.  W.  Smith  testified,  for  the  defense,  that  Gus  Bogle's 
reputation  for  truth  and  veracity  was  very  bad.  Two  or  three  other 
witnesses  testified  to  the  same  effect. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

FUzhttgh  dk  Wozencraftj  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  Judge.  Manifestly  the  evidence  does  not  support  this 
conviction.  Harper,  whose  pocket-book  and  money  are  alleged  to 
have  been  stolen  from  his  person  by  the  defendant,  could  not 
identify  the  defendant  as  a  party  connected  with  the  theft.  Bogle, 
the  only  other  State's  witness,  states  that  he  saw  the  defendant  and 
another  man.  on  the  same  night  and  at  the  same  pldce  when  and  where 
Harper's  pocket-book  and  money  were  stolen,  steal  from  the  person  of 
some  one  what  he,  the  witness,  took  to  be  a  pocket-book.  But  the 
theft  testified  about  by  Bogle  could  not  have  been  the  theft  of  Har- 
per's pocket-book  and  money,  because  Bogle  testifies  most  positively 
that  Harper  was  not  present  at  the  commission  of  the  theft  which 
he,  the  witness,  testified  about,  but  was  at  the  other  end  of  the 
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train.  The  credibility  of  this  witness  Bogle  was  successfully  im- 
peached ;  but,  even  conceding  the  truth  of  all  he  stated,  his  testi- 
mony does  not  connect  the  defendant  with  the  theft  charged  in  the 
indictment,  but  relates  to  another  and  different  theft.  There  is  not 
a  particle  of  evidence  connecting  the  defendant  with  the  theft  from 
the  person  of  Harper,  and  we  are  at  a  loss  to  conceive  any  legiti* 
mate  process  of  reasoning  by  which,  upon  this  evidence,  the  jury 
could  have  arrived  at  a  verdict  of  guilty,  or  by  which  the  learned 
trial  judge  could  have  sanctioned  such  a  verdict. 

Because  the  verdict  is  not  supported  by  the  evidence,  and  because 
the  court  for  that  reason  erred  in  not  granting  the  defendant's  mo- 
tion for  a  new  trial,  the  judgment  is  reversed,  and  the  cause  is 
remanded. 

JSeversed  and  remanded* 

[Opinion  delivered  October  21, 1885.] 


[No.  2020.] 
J.  L.  JoLLT  V.  The  State. 

1.  Maxjgious  Misghief.—  The  erection  of  a  gate  across  a  public  road  of  the  first 
or  second  class  constitutes  a  public  nuisance,  which  any  citizen  has  the  legal 
right  peaceably  to  abate.  If,  however,  the  road  be  of  the  third  class,  tbe  owner 
of  land  traversed  by  it  has  the  right  to  erect  a  gate  across  it,  provided  he 
complied  with  the  requirements  of  the  law  in  the  construction  of  such  a 
gate;  and  it  would  be  a  penal  offense  to  wilfully  and  negligently  leave  open 
such  a  gate.  But,  if  the  road  obstructed  by  the  gate  is  not  a  public  road  of 
either  class,  then  the  leaving  open  of  such  a  gate  would  be  a  violation  of 
article  684  of  the  Penal  Ck>de. 

t.  Same  — Chabob  of  the  CouRT.^The  defense  to  a  prosecution  for  wilfuUy 
and  negligently  leaving  open  the  gate  to  the  inclosure  of  another  was  that 
the  gate  was  an  obstruction  to  a  public  road,  and  therefore  a  public  nui- 
sance. The  charge  of  the  court  defined  a  public  road  as  follows:  '<  A  public 
road  is  one  that  has  been  laid  out  and  opened  by  order  of  the  commissioners' 
court"  Held,  that,  in  limiting  the  public  character  of  a  road  to  one  that 
has  l>een  laid  out  and  opened  by  an  order  of  the  commissioners*  court,  the 
charge  was  erroneous. 

8.  Baicb  —  Special  Charoe,  to  the  effect  that  "  the  character  of  a  road  may  be 
established  as  public  by  evidence  of  long  continued  use  as  such,  and  by  an 
order  of  the  commissioners'  court  assigning  hands  to  work  on  it  as  a  public 
road,"  was  erroneously  refused,  inasmuch  as  it  announced  the  correct  rule. 

4.  Baicb — Practice.— The  evidence,  though  it  failed  to  disclose  that  the  road 
obstructed  in  this  instance  was  ever  classified  by  the  commissioners'  court, 
established  its  long  use  by  the  public  as  a  public  road,  and  its  recognition  as 
such  for  a  series  of  years  by  the  commissioners'  court.  Under  such  circum- 
stances, the  charge  of  the  court  should  have  properly  submitted  to  the  jury 
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to  determine  whether  or  not  the  facts  proved  constituted  the  road  a  puhlio 
road.  If  the  road  was  a  public  road,  no  conviction  could  be  bad  under  this 
indictment  (framed  under  article  684  of  the  Penal  Code),  although  it  may 
have  been  a  third  class  road,  because,  in  such  case,  the  defendant  could  only 
be  prosecuted  under  article  413  of  the  Penal.  Code  as  amended  at  the  special 
session  of  the  Eighteenth  Legislature. 

Appeal  from  the  District  Court  of  Cass.  Tried  below  before  the 
Hon.  W.  P.  McLean. 

The  conviction  in  this  case  was  had  under  an  indictment  charging 
the  appellant  with  the  violation  of  article  684  of  the  Penal  Code,  in 
that  he  wilfally,  and  without  the  consent  of  the  owner,  broke  open 
and  left  open  a  certain  gate  leading  into  the  inclosure  of  one  Green 
Flovd.  The  venae  of  the  offense  was  laid  in  Cass  county,  and  it 
was  alleged  to  have  been  committed  on  the  1st  day  of  May,  1884w 
The  fine  assessed  against  the  appellant  was  in  the  sum  of  $70. 

The  opinion  sufficiently  discloses  the  case. 

QNedL  <&  Sony  for  the  appellant 

J.  U.  JBurtSy  Assistant  Attorney-General,  for  the  State. 

WiLLsoK,  Jm)GE.  This  prosecation  is  under  article  684  of  the 
Penal  Code,  which  makes  it  an  offense  to  wilfally,  and  without  the 
consent  of  the  owner,  open  and  leave  open  any  gate  leading  into 
the  inclosure  of  another. 

It  appears  from  the  evidence  in  th^  case  that  the  defendant  palled 
down  and  left  open  a  gate  leading  into  an  inclosure  owned  by  one 
Floyd,  and  that  the  act  was  done  without  the  consent  of  said  Floyd. 
It  farther  appears,  however,  that  Floyd  had  erected  this  gate  across 
a  road  which  is  claimed  by  the  defendant  to  have  been,  at  the  time 
he  left  said  gate  open,  a  puhlio  road.  This  road  was  originally 
opened  for  the  private  use  of  the  owner  of  the  land  over  which  it 
passed.  At  the  time  Floyd  placed  the  fence  across  the  road,  said 
road  bad  been  used  by  the  public  for  fifteen  or  twenty  years. 

In  1876,  the  commissioners'  court  of  Cass  county  appointed  an 
overseer  of  said  road,  and  apportioned  hands  to  work  upon  it,  and 
said  road  was  traveled  and  recognized  as  a  public  road  up  to  the 
time  Floyd  erected  the  gate  across  it  in  May,  1884,  and  was  regu- 
larly worked  as  a  public  road  under  authority  of  said  commissioners' 
court  from  1876  up  to  the  time  Floyd  fenced  it  in.  It  does  not  ap- 
pear from  the  evidence  that  the  commissioners'  court  classified  said 
road. 
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If  the  road  was  a  public  road  of  the  first  or  second  class,  Floyd 
bad  no  legal  right  to  obstruct  it  by  erecting  a  gate  across  it.  Such 
obstruction  would  constitute  a  public  nuisance,  which  any  citizen 
would  have  the  legal  right  peaceably  to  abate.  (1  Bish.  Cr.  Law, 
§§  828,  1080,  1081.) 

If,  however,  the  road  was  of  the  third  class,  Floyd  bad  the  legal 
right  to  place  a  gate  across  it,  provided  he  complied  with  the  re- 
quirements of  the  law  in  the  construction,  etc.,  of  such  gate.  (Rev. 
8tats.,  art.  4889;  Oen'l  Laws  13th  Leg.,  Spec.  Session,  p.  18  and 
p.  23.)  And  in  such  case  it  would  be  a  penal  offense  to  wilfully  or 
negligently  leave  open  such  gate.  (Gen'l  Laws  18th  Leg.,  Spec^  Ses- 
sion, p.  18.)         ^ 

If  the  road  was  not  a  public  road  of  either  class,  then  the  defend- 
ant had  no  legal  right  whatever  to  interfere  with  the  gate,  and  the 
facts  show  him  to  be  guilty  of  the  offense  denounced  by  article  684 
of  the  Penal  Code,  under  which  he  has  been  convicted. 

Whether  or  not  the  road  was  a  public  road  was  a  most  important 
issue  in  the  case.  We  have  seen  what  the  evidence  was  upon  this 
issue.  In  his  charge  to  the  jury  the  court  defined  a  public  road  as 
follows:  ''  A  public  road  is  ene  that  has  been  laid  out  and  opened 
by  order  <of  the  commissioners'  court."  No  other  definition  or  ex- 
planation of  a  public  road  was  given  in  the  charge.  Defendant's 
counsel  requested  the  following  special  charge,  which  was  refused : 
*'  The  character  of  a  road  may  be  established  as  public  by  evidence 
of  long  continued  use  as  such,  and  by  an  order  of  the  commission- 
ers' court  assigning  hands  to  w/;>rk  on  it  as  a  public  read." 

We  are  of  the  opinion  that  the  court  erred  in  its  charge  in  in- 
structing the  jury  as  to  what  constituted  a  public  road,  limiting 
them  to  a  road  that  had  been  laid  out  and  opened  by  order  of  the 
commissioners'  court,  and  erred  further  in  not  giving  the  special  in- 
struction requested  by  defendant's  counsel.  ^^  A  road  may  be  showa 
to  be  public,  by  other  evidence  than  the  production  of  the  order  of 
the  county  court  establishing  it  as  such."  {Mc  Whorter  v.  T/ie  StatOy 
43  Texas,  666;  Michel  v.  T/ie  State,  12  Texas  Ct.  A  pp.,  108;  Berry 
V.  The  State,  id.,  249;  HaU  v.  The  State,  13  Texas  Ot.  App.,  269.) 

In  this  case  the  road  in  question  was  proved  to  have  been  used  by 
the  public  as  a  public  road  for  fifteen  or  twenty  years,  and  to  have 
been  recognized  and  regularly  worked  as  a  public  road,  by  order  of 
the  commissioners'  court,  for  about  seven  years.  It  should  have 
been  submitted,  under  proper  instructions,  to  the  jury  to  determine 
whether  these  facts  did  not  constitute  the  road  a  public  one.  Upon 
the  determination  of  this  issue  mainly  depended  the  guilt  or  inno- 
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oence  of  the  defendant.  If  the  road  was  a  pablio  road,  no  convio- 
tion  could  be  legally  had  under  this  indictment,  although  it  might 
have  been  a  third  class  public  road,  because  in  such  case  the  defend- 
ant could  only  be  proceeded  against  for  the  offense  defined  in  arti- 
cle 413  of  the  Penal  Code,  amended  by  General  Laws  18th  Leg., 
Spec.  Session,  p.  18. 

Because  of  the  errors  mentioned  the  judgment  is  reversed,  and 
the  cause  is  remanded. 


[Opinion  delivered  October  24, 1885.] 


Ji&versfid  an^  remanded. 


[No.  2037.] 
Si.  Luoas  V,  The  State. 

1.  Murder  —  Indictment. —  See  the  statement  of  the  case  for  an  indictment  hM 

sufficient  to  charge  the  offense  of  murder. 

2.  Practice— CoNnNUANCB.— Bill  of  Exceptions  must  be  duly  reserved  to 

the  ruling  of  the  trial  court  refusing  an  application  for  a  continuance ;  oth- 
erwise such  ruling  wiU  not  be  reviewed  by  this  court. 
8w  Murder  —  Fact  Case. —  See  the  opinion  and  statement  of  the  case  for  evi- 
dence hdd  insufficient  to  support  a  conviction  for  murder  in  the  second  degree, 
inasmuch  as  it  does  not  establish  with  necessary  certainty  that  the  death  of 
the  deceased  was  produced  by  the  criminal  act  of  any  one,  and  that  it  was 
not  the  result  of  accident  or  natural  causes. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before 
the  Hon.  F.  J.  McCord. 

A  term  of  five  years  in  the  penitentiary  was  assessed  against  the 
appellant,  by  the  verdict  of  the  jury  which  found  him  guilty  of 
murder  in  the  second  degree,  under  the  indictment  referred  to  in  the 
first  head-note  of  this  report,  the  charging  part  of  which  reads  as 
follows: 

" .  .  .  that  one  Si.  Lucas,  late  of  said  county,  on  the  13th 
day  of  February,  A.  D.  1885,  and  in  said  county  and  state  of  Texas, 
did  then  and  there,  with  malice  aforethought,  kill  and  murder  one 
Joe  Taylor,  by  cutting  and  stabbing  him,  the  said  Joe  Taylor,  with 
a  knife;  against  the  peace  and  dignity  of  the  State." 

J.  B.  Riley  was  the  first  witness  for  the  State.  He  testified  that 
he  was  one  of  the  jury  of  inquest  that  sat  on  the  body  of  Joe  Tay- 
lor, on  the  morning  of  February  13,  1886.    The  dead  body  was 
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viewed  by  the  coroner's  jury  about  one  hundred  and  fifty  yards 
from  the  house  of  Tucker  Ross,  in  Smith  county,  about  eight  miles 
northwest  from  Tyler,  and  on  the  Tyler  and  Mt.  Sylvan  road. 
Leaving  Tyler  the  coroner's  jury  crossed  a  small  branch  or  creek 
about  one  hundred  yards  from  Eoss's  residence,  passed  Ross's  resi- 
dency, down  a  hill  beyond,  and  found  the  dead  body  of  Taylor, 
lying  face  downward,  on  the  west  side  of  the  road.  There  was  a 
small  branch  about  seventy-five  yards  beyond  the  point  where  the 
body  lay.  The  deceased's  head  lay  northward,  down  the  hilL  A 
wound,  inflicted,  the  witness  thought,  by  a  knife  or  some  other 
sharp  instrument,  penetrated  the  left  breast  just  below  the  nipple. 
It  was  about  three-fourths  of  an  inch  in  width.  Its  depth  was  not 
ascertained  by  the  jury.  Witness  probed  it  with  a  stick,  to  the 
depth  of  about  one  and  a  half  inches,  but  did  not  know  that  he 
reached  the  cavity.  This  wound,  some  of  the  jurors  thought,  was 
inflicted  with  a  knife  sharpened  on  both  edges,  while  others  thought 
the  knife  was  sharpened  only  on  one  edge.  A  small  pool  of  blood 
was  found  under  the  body,  and  the  clothing  was  bloody  down  to  the 
waist.  The  instrument  inflicting  the  wound  passed  through  the 
lappelof  the  coat,  the  vest  and  shirt.  No  examination  of  the  body 
for  other  marks  of  violence  was  made,  the  jury  deciding  that  death 
was  caused  by  the  wound.  The  jury  tracked  blood,  or  what  they 
took  to  be  blood,  from  the  point  where  the  body  lay  to  the  lower 
corner  of  Ross's  cow  pen,  a  distance  of  some  seventy-five  or  eighty 
yards.  The  ground  was  covered  with  snow,  and  the  spots  traced  as 
blood  were  pale  red  splotches  on  the  snow  near  the  wagon  rut  on 
the  left  side  of  the  road.  Witness  could  not  say  positively  that 
these  splotches  were  blood  stains,  though  he  thought  they  were. 
They  may  have  been  caused  by  muddy  water  slopping  out  of  the 
wagon  ruts.  Tucker  Ross's  house  could  not  be  seen  from  the  point 
where  the  body  lay,  intervening  woods  obstructing  the  view.  The 
defendant  was  arrested  on  the  ground  during  the  progress  of  the 
inquest,  by  Constable  Riley,  and  was  searched,  but  no  knife  or  other 
weapon  was  found  on  his  person.  Deceased  had  been  dead  some 
time  when  the  inquest  was  held,  and  the  body  was  stiff. 

Tucker  Ross,  the  next  witness  for  the  State,  testified  that  he  lived 
in  Smith  county,  eight  miles  northwest  from  Tyler.  He  last  saw- 
Taylor  alive,  late  on  the  evening  of  February  12,  1885.  He  came 
by  witness's  house  from  Tyler,  going  towards  his  own  house  about 
a  mile  northwest  from  witness's  house.  He  was  driving  a  "spike" 
team, —  two  mules  hitched  to  the  tongue  of  his  wagon,  and  a  mare 
in  the  lead.    He  passed  witness's  house,  and  stopped  his  wagon  and 
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team  some  fifteen  or  twenty  steps  below  witness's  cow  pen,  and 
came  back  to  witness's  honse,  stopping  at  the  gate,  and  sending 
word  to  witness  by  his  little  boy  that  he  wanted  to  see  witness. 
Witness  went  to  his  gate  and  found  the  deceased  talking  to  wit- 
ness's son,  Andrew  Ross,  and  the  defendant.  The  three  parties 
stood  outside  the  gate  between  the  wood-pile  and  the  road.  De- 
ceased appeared  to  be  somewhat  under  the  influence  of  whisky  — 
was  nearly  drunk  —  and  was  talking  to  the  defendant  in  a  loud, 
peremptory  voice.  As  the  witness  got  out  of  the  gate,  the  de- 
ceased said  to  defendant:  '*  Well,  Si.,  I  suppose  you  have  heard  that 
I  have  been  talking  about  you."  Defendant  said :  "  Yes,  Uncle 
Joe,  I  have  heard  that."  Deceased  then  said:  ^^  Yes,  I  have;  and  I 
suppose  you  have  heard,  too,  that  I  have  been  keeping  your  sister.'* 
Defendant  replied :  "  Yes,  Uncle  Joe,  I  have  heard  that  too."  De- 
ceased then  said :  "Yes,  by  G — d,  I  have  been  keeping  her,  and  Q — d 
d — n  you,  I  am  going  to  keep  on  keeping  her."  Apprehensive  that 
snch  talk  would  bring  on  a  difficulty,  witness  called  to  his  son  An- 
drew and  the  defendant  to  come  into  the  yard  away  from  Taylor, 
as  he  was  drunk.  He  told  the  deceased  to  go  on  home;  that  it  was 
too  cold  to  talk  business,  and  to  come  back  at  some  other  time  to 
see  witness  and  the  boys.  Defendant  did  not  appear  to  be  angry, 
and  witness  thought  that  deceased  talked  in  the  manner  he  did  only 
because  he  was  drunk. 

At  about  this  time  Perry  Hall  came  from  the  house  to  the  wood- 
pile to  get  some  wood.  Taylor  turned  at  once  upon  Perry  and  began 
telling  how  badly  his  mother  and  brother  had  treated  him,  Taylor, 
in  breaking  their  contract  to  work  for  him.  Perry  responded 
that  he  was  not  responsible  for  what  his  mother  and  brother  had 
done,  and  after  some  further  talk  the  deceased  began  cursing  Perry 
and  tried  to  seize  him.  Perry  backed  to  escape  him,  but  deceased 
finally  caught  him  by  the  co^t  collar,  when  Perry  pushed  him  with 
both  hands  and  he  fell  on  his  back.  Defendant  and  witness's 
son  Andrew  then  interfered.  Defendant  helped  deceased  up.  An- 
drew Boss  picked  up  deceased's  hat  and  put  it  on  his  head.  De- 
fendant then  took  deceased's  arm  and  said :  "  Come  on,  let  me  put 
you  on  your  horse,  so  that  you  can  go  home."  Witness  told  the 
boys  to  go  in  the  house,  let  deceased  alone,  and  he  would  go  home. 
Andrew,  Perry  and  Link  Bailey  started  to  the  house  with  witness, 
and  the  defendant  with  the  deceased  towards  his  wagon.  As  wit- 
ness and  his  party  reached  a  point  about  half-way  to  the  gate, 
Andrew,  Perry  and  Link  being  ahead  of  witness,  witness  heard  both 
defendant  and  deceased  call  out:  "Whoa!"  Witness  stepped  back 
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into  the  road  and  saw  the  deceased's  team  running  off  down  tbo 
road,  and  deceased  walking  briskly  after  them.  Defendant  was  then 
coming  back  towards  the  bouse.  Witness  remained  looking  down 
the  road  long  enough  to  see  the  deceased  overhaul  and  stop  his  team. 
*Whcn  he  last  saw  deceased  be  was  standing  by  his  saddle  mule,  with 
his  band  on  the  saddle  as  if  in  the  act  of  mounting.  Witness  then 
went  into  his  house. 

A  part  of  the  time  while  going  to  the  wagon,  the  deceased  and 
the  defendant  were  out  of  sight  of  the  witness,  the  corner  of  the 
cow  pen  intervening.  It  was  at  such  time  that  witness  heard  the 
parties  call "  whoa."  Witness  went  direct  into  his  house,  and  defend- 
ant followed  him  in  immediately.  Witness  saw  no  more  of  the 
deceased  until  next  day,  when  he  saw  him  on  the  road,  dead.  De- 
fendant at  that  time  was  in  the  employ  of  the  witness.  He,  Perry 
and  Andrew  roomed  together  in  a  small  out-house  in  the  yard. 
Witness  was  in  their  room  until  about  9  o'clock  that  night.  The 
three  parties  named  and  Link  Bailey  were  together  in  that  room. 
Witness  heard  nothing  said  by  any  one  about  deceased  on  that  night. 
Sailey  was  not  present  when  deceased  first  came  up  to  witness's 
house.  He  came  up  a  short  time  before  deceased  left.  About  9 
o^clock  on  the  next  morning,  Mr.  Head,  a  white  man,  stopped  at 
witness's  gate  and  told  him  that  the  body  of  a  dead  man  was  lying 
in  the  road  below  witness's  house,  and  asked  witness  to  go  with  him 
to  the  body.  Head,  witness  and  defendant  went  to  the  body  and 
found  it  to  be  that  of  Joe  Taylor.  The  head  lay  in  a  little  path  on 
the  west  side  of  the  road,  near  the  west  wagon  rut,  but  not  near 
enough  to  be  passed  over  by  a  wagon  traveling  the  road.  His  face 
was  down  and  his  head  was  north,  or  down  the  hill.  Witness  went 
at  once  to  Tyler  on  a  mule  which  defendant  caught  and  saddled  for 
him,  and  notified  the  justice  of  the  peace.  Witness,  the  justice  and 
jury  got  back  about  noon,  and  the  inquest  was  held  where  the  body 
was  first  found.  Constable  Riley  arrested  the  defendant  while  the 
inquest  was  in  progress,  and  took  him  to  jail  that  evening.  The 
deceased  was  between  forty  and  fifty  years  of  age.  •  «   %\ 

Andrew  Ross  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  with  his  father,  Tucker  Ross.  He  last  saw  the  de- 
ceased alive  on  the  evening  of  February  12,  18S5.  Deceased  came 
to  Tucker  Ross's  house  that  evening  from  the  direction  of  Tyler  in 
a  wagon  drawn  by  a  "spike"  team.  He  stopped  his  wagon  at  the 
upper  or  southeast  corner  of  the  cow  pen,  north  of  the  house.  Wit- 
ness and  defendant,  who  had  been  to  the  lot,  joined  the  deceased 
near  the  road  in  front  of  the  house.    This  witness  testified  substvi- 
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tially  as  did  his  father,  Tucker  Ross,  as  to  the  talk  between  defend- 
ant and  deceased,  and  between  deceased  and  Perry  Hall,  and  as  to 
the  altercation  between  deceased  and  Hall,  except  that,  according 
to  this  witness,  the  deceased  and  Perry  Hall  both  fell  face  down- 
wards in  the  scuffle.  Those  present  at  this  time,  besides  the  defend- 
ant and  the  deceased,  were  Tucker  Ross,  Perry  Hall,  Link  Bailey 
and  the  witness.  Witness's  mother,  Sarah  Ross,  was  then  standing 
at  the  gate  in  front  of  the  house,  some  thirty  or  forty  steps  from 
the  road.  When  the  various  parties  named,  except  the  deceased, 
went  back  into  the  yard,  they  went  pretty  much  together,  the  de- 
fendant somewhat  in  the  rear  and  going  in  last.  Witness,  defend- 
ant and  Perry  Hall  roomed  together  in  the  "office"  in  the  yard. 
Link  Bailey  spent  that  night  with  witness,  sleeping  with  Perry 
Hall,  in  one  bed,  and  defendant  and  witness  sleeping  together  in 
another.  No  supper  was  eaten  at  Tucker  Ross's  on  that  night. 
While  sitting  before  the  fire  in  the  office  early  that  night,  the.  de- 
fendant pulled  a  knife  from  his  pocket  and  said :  •*  Wliy,  I  have  got 
BilFs  knife,  and  didn't  know  that  I  had  it."  He  then  threw  the 
knife  on  the  floor  and  remarked  that  he  had  a  mind  to  break  it. 
Some  one  of  the  boys  advised  against  breaking  the  knife,  and  de- 
fendant proceeded  to  whittle  a  stick  with  it.  It  was  a  common 
wooden-handled,  pocket-knife  with  a  hook-pointed  blade.  Witness 
found  this  knife  in  a  cigar  box  in  defendant's  trunk  a  week  or  two 
after  the  defendant's  arrest.  That  knife  belonged  to  the  defend- 
ant's brother  Bill. 

Nothing  was  said  about  the  deceased  in  the  "office"  during  the 
conversation  that  night,  that  witness  could  remember.  The  party 
sat  up  that  night  talking  and  singing,  until  about  9  o'clock,  during 
the  larger  part  of  which  time  Tucker  Ross  was  present.  A  Mr. 
Head  reached  Ross's  house  about  9  o'clock  on  the  next  morning, 
and  reported  the  discovery,  down  the  road,  of  the  dead  body  of  the 
deceased.  Witness,  Perry  Hall,  Link  Bailey,  Jerry  Tucker  and 
the  defendant  stayed  with  and  watched  over  the  body  during  the 
absence  of  Tucker  Ross  in  quest  of  the  justice  of  the  peace.  A 
person  standing  at  Tucker  Ross's  gate  could  not  see  the  defendant 
and  the  deceased  after  they  left  the  place  of  the  scuffle  between 
deceased  and  Hall,  going  to  deceased's  wagon.  They  could  be  seen 
from  the  road, — thirty  steps  from  the  gate. 

Link  Bailey  testified,  for  the  State,  that  he  lived  on  Tucker  Rf)ss'8 
place,  about  two  hundred  yards  from  Ross's  house.  Witness  heard 
the  deceased,  on  the  evening  before  his  dead  body  was  found,  talk- 
ing load  and  cursing,  before  Ross's  gate,  and  he  went  to  Ross's  to 
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see  what  was  the  matter.  Witness  reached  the  parties  during  the 
altercation  between  deceased  and  HalK  After  some  preliminary 
slcirmishing,  deceased  caught  Hall  by  the  coat  collar,  and  Hall 
pushed  or  shoved  him  down,  face  first.  Hall  fell  on  deceased  with 
his  arm  around  deceased's  neck,  holding  him  down.  Defendant 
pulled  Hall  off  the  deceased  and  raised  deceased  to  his  feet. 
Andrew  Ross  put  deceased's  baton  his  head.  Defendant  then  asked 
deceased  to  go  on  home.  As  to  the  location  of  the  wagon,  and 
what  transpired  in  the  room  or  "office"  that  night,  the  testimony 
of  this  witness  agrees  with  that  of  Andrew  Ross,  except  that  he 
declared  that  Tucker  Ross  was  not  in  the  office  that  night. 

On  the  next  morning,  after  Tucker  Ross  started  to  Tyler  to  notify 
the  justice  of  the  peace  of  the  discovery  of  the  dead  body,  wit- 
ness, defendant  and  Perry  Hall  were  together  at  the  wagon  shelter. 
While  out  there  the  defendant  said:  "I  wonder  if  I  hurt  that  old 
man. last  night  when  I  cut  him."  Witness  asked:  "Why,  did  you 
cut  him?"  Defendant  made  no  reply  but  laughed  quietly.  Noth- 
ing was  said  by  the  defendant  or  any  one  else  about  the  deceased  or 
the  episode  in  front  of  Ross's  gate,  on  the  previous  night,  after  de- 
ceased left  Ross's  premises.  The  witness  told  no  one  about  defend- 
ant's statement  at  the  wagon  shelter  until  he  went  before  the  grand 
jury. 

Perry  Hall  was  the  next  witness  for  the  State.  He  testified  that 
the  deceased  was  considerably  under  the  influence  of  whisky  when, 
on  the  evening  of  February  12,  1885,  he  drove  past  Ross's  house, 
stopped  his  team,  as  related  by  previous  witnesses,  came  back  to 
Ross's  gate  and  engaged  defendant  and  Andrew  Ross  in  conversa- 
tion. Witness  did  not  know  of  his  own  knowledge  what  deceased 
said  to  defendant  prior  to  his,  witness's,  arrival  on  the  scene.  When 
witness  joined  the  parties  deceased  turned  from  defendant  to  him, 
and  said:  "  Well,  Perry,  your  folks  have  treated  me  like  ad — d 
dog.  They  have  left  me  after  agreeing  to  stay  with  rae  during  the 
year,  and  after  I  have  wintered  them."  Witness  replied:  "Well, 
Uncle  Joe,  I  can't  help  what  they  have  done.  I  have  always  treated 
you  right,  hav'n't  I?"  Deceased  replied:  "Yes,  but  the  whole 
root  and  branch  of  you  are  mean."  He  then  proceeded  to  curse  the 
defendant,  and  finally,  after  the  witness  had  backed  into  the  road 
within  ten  feet  of  the  wagon,  the  deceased  caught  witness  by  the 
collar,  when  witness  struck  him  with  his  fist,  and  he  fell  in  the  road 
to  his  feet  and  hands  —  "all  fours"  —  and  witness  got  straddle  of 
his  back,  and  probably  had  one  arm  about  his  neck.  Witness  did 
not  remember,  and  did  not  think,  that  defendant  pulled  him  off  the 
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deceased,  though  he  may  have  done  so.  His  impression  was  that 
he  got  off  of  his  own  accord.  Defendant  and  Andrew  Koss  raised 
deceased  to  his  feet.  Defendant  took  deceased's  arm,  and  said: 
"Come  on ;  Andrew  and  I  will  pat  yon  on  your  mule,  and  you  can 
go  homo.''  Both  Andrew  and  defendant  went  with  deceased  and 
tried  to  help  him  on  his  saddle  mule.  Deceased  would  not  get  on 
bis  mule,  but  persisted  in  cursing  defendant,  and  telling  him  to  let 
him  alone.  Finally  he  sat  back  against  his  wagon  tongue,  ran  his 
hand  into  his  pocket,  and  said  to  defendant:  **If  you  don't  let  me 
alone,  I  will  cut  your  guts  out."  Defendant  replied :  "  If  you  talk 
about  cutting  my  guts  out,  I  will  cut  yours  out."  He,  defendant, 
then  struck  deceased  a  kind  of  "side-wiping"  blow  with  his  fist  on 
the  breast,  and  deceased  fell  back  under  the  wagon.  The  team 
started  at  once  down  the  road,  the  wagon  passing  over  the  deceased. 
As  the  team  started,  defendant  and  deceased  both  shouted  "  Whoa! " 
Deceased  got  up  and  followed  after  his  team,  and  when  the  witness 
last  saw  him  he  had  stopped  his  team,  and  was  standing  by  his 
wheel  mule,  with  one  hand  on  the  saddle.  Defendant  and  Andrew 
Koss  were  then  on  their  way  to  the  house. 

Witness  did  not  think  that  the  defendant  was  the  first  of  the  re- 
maining parties  to  pass  through  the  gate  going  back  to  the  house,  but 
was  certain  that  he  was  not  the  last.  Witness  saw  no  knife  or  other 
instrument  in  defendant's  hand  when  he  struck  the  deceased  at  the 
wagon.  Andrew  Boss  was  standing  near  defendant  and  deceased 
when  that  blow  was  struck.  Link  Bailey  was  then  standing  near 
the  witness,  some  ten  or  fifteen  feet  in  the  rear  of  the  wagon. 
Tucker  Koss  was  standing  to  one  side,  towards  his  house,  and  his 
wife  Sarah  was  standing  at  the  yard  gate.  Andrew  Koss,  if  look- 
ing, oould  easily  have  seen  the  blow  struck  b\^  defendant.  Witness 
did  not  know  whether  or  not  Andrew  and  the  others  present  were 
then  looking  at  the  parties.  Witness  was  positive  that  supper  was 
served  at  Tucker  Ross's  house  on  that  night.  After  supper  defend- 
ant, witness.  Link  Bailey  and  Andrew  Eoss  repaired  to  the  "  office," 
where  they  spent  the  night.  Witness  did  not  remember  seeing 
Tucker  Ross  in  the  office  that  night.  While  sitting  about' the  fire 
in  the  office  that  night,  defendant  asked  the  question:  "Do  you 
reckon  I  hurt  old  man  Joe  when  I  cut  him?"  Link  Bailey  replied: 
"You  must  have  hurt  him,  Si., —  you  hit  him  too  hard."  Defend- 
ant replied:  "I  think,  too,  that  I  must  have  hurt  him,  for  the  blood 
was  coming  before  I  pulled  the  knife  out."  Andrew  Ross,  speaking 
up,  said:  "  Oh,  I  don't  reckon  you  hurt  him."  When  these  remarks 
were  exchanged  the  defendant  bad  a  knife  in  his  hand,  whittling  a 
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Stick.  Nothing  else  was  said  about  the  matter  that  night  that  wit- 
ness heard.  The  witness  never  afterwards  heard  defendant  allude 
to  the  matter,  and  had  no  recollection  of  the  statement  testified  to 
by  Link  Bailey  as  having  been  made  by  defendant  at  the  wagon 
shelter  next  morning. 

Early  on  the  morning  that  the  dead  body  was  found,  Tucker  Koss 
requested  witness,  defendant  and  Andrew  Koss  to  go  out  and  hunt 
up  a  certain  little  bull  that  had  not  come  up  during  the  night. 
The  party  started  down  the  road  north,  when  the  defendant  said : 
"I  don't  want  to  go  down  that  way,  I  guess  he  (the  bull)  will  come 
up."  Witness  replied :  "  I  don't  want  to  go  down  that  way  either." 
Witness  was  unwilling  to  go  in  that  direction  because  he  feared,  from 
what  defendant  had  said,  that  they  would  find  Taylor's  dead  body- 
down  there  somewhere.  While  the  party  were  standing  in  the  road 
discussing  their  route,  the  little  bull  came  up  the  road  and  was 
penned  by  the  party.  Witness,  defendant,  Andrew  Ross  and  Link 
Bailey  watched  the  body  while  Tucker  Ross  was  gone  to  Tyler  after 
the  justice  of  the  peace.  Defendant  said,  while  down  there,  that  the 
deceased  may  have  frozen  to  death.  Defendant  was  arrested  and 
taken  to  jail  on  the  day  of  the  inquest.  The  witness  was  also  ar- 
rested for  the  same  offense.  While  in  jail  the  witness  confessed 
that  he  killed  the  deceased.  This  confession  was  untrue.  He 
made  it  at  the  persuasion  of  the  defendant,  who  said  that  if  wit- 
ness would  so  confess,  the  confession  would  clear  him,  defendant, 
and  be  could  then  clear  witness.  Two  white  men.  Price  and  Enight, 
who  were  in  jail  with  witness,  advised  him  to  confess  if,  in  fact,  he 
had  killed  the  deceased. 

Elijah  Taylor  testified,  for  the  State,  that  about  two  months  be- 
fore the  death  of  the  deceased,  ho  saw  the  defendant  at  Hopewell 
colored  church,  eight  miles  north  of  Tyler,  and  heard  him  talking 
to  some  parties  whom  he,  witness,  did  not  know.  Defendant  told 
those  parties  that  he  would  kill  the  deceased,  if  he,  the  deceased, 
did  not  quit  keeping  bis  sister.  Witness  first  gave  this  informa- 
t^ion  on  the  first  day  of  this  trial  to  the  district  attorney.  Witness 
was  not  related  to  either  the  deceased  or  the  defendant. 

Geo.  W.  Riley,  constable,  testified,  for  the  State,  that  he  went  to  the 
body  of  the  deceased  on  the  13th  day  of  February,  in  a  buggy  and 
in  company  with  Justice  of  the  Peace  W.  E.  Donley.  A  jury  of 
inquest  was  summoned,  and  an  inquest  on  the  body  was  held  on 
that  day.  Witness  arrested  the  defendant  at  the  inquest,  and 
searched  him,  but  found  no  knife  or  other  weapon  on  his  person. 
Defendant  was  pointed  out  to  witness  as  the  last  person  seen  with 
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the  deceased  before  his  death.  Witness  saw  the  cat  in  the  breast, 
the  blood  on  the  body  and  on  the  ground  under  the  body,  and  the  spots 
on  the  snow,  leading  back  to  the  corner  of  Ross's  cow  pen,  within 
seventy-five  or  eighty  yards  of  Koss's  house,  which  the  witness  and 
others  took  to  be  blood  stains.  Witness  thought  the  spots  were 
blood  stains,  but  would  not  so  swear.    The  State  closed. 

B.  T.  Erwin  was  the  only  witness  for  the  .defense.  He  testified 
that  be  raised  the  defendant,  who  was  twenty-three  years  old. 
Prior  to  this  trouble,  the  witness  had  never  known  the  defendant  to 
be  involved  in  a  difficulty.  His  reputation  was  that  of  an  exceed- 
ingly quiet  and  peaceable  boy.  He  had  two  brothers,  Clem  and 
Bill,  both  younger  than  himself,  and  a  sister  Jane,  fourteen  or  fif- 
teen years  old,  who  lived  with  the  deceased  at  the  time  of  his  death. 
Ilis  mother  was  dead.  Witness  did  not  know  the  whereabouts  of 
his  father,  if  alive.  Witness  saw  the  body  and  blood  of  the  de- 
ceased, and  the  supposed  blood  stains  on  the  snow,  and  described 
them  substantially  as  the  preceding  witnesses  did. 

It  was  admitted  by  the  district  attorney  that  Perry  Hall  was  in- 
dicted at  the  spring  term  of  the  district  court  for  the  murder  of  the 
deceased,  and  that  on  his  motion  the  prosecution  against  him  was 
dismissed  at  the  present  term. 

The  motion  for  new  trial  presented  the  questions  discussed  in  the 
opinion. 

White  i&  Edwards^  for  the  apppellant. 

J.  H.  JSurtSy  Assistant  Attorney-General,  for  the  State. 

W1L1.SON,  Judge.  I.  It  was  not  error  to  overrule  the  motion  in 
arrest  of  judgment,  based  upon  the  insufficiency  of  the  indictment 
It  IS  well  settled  by  the  decisions  in  this  State  that  the  form  of  an 
indictment  for  murder  such  as  the  one  used  in  this  case  is  sufficient. 
(Willson's  Cr.  Forms,  p.  173,  Form  388,  and  note  thereto.) 

II.  This  court  cannot  consider  the  assignment  of  error  calling  in 
question  the  refusal  of  the  court  to  grant  the  defendant's  applica- 
tion for  a  continuance,  because  there  is  no  bill  of  exceptions  in 
the  record  presenting  that  question.  {Prator  v.  The  State,  15  Texas 
Ct  App.,  362,  and  cases  there  cited.) 

III.  To  our  minds  the  only  serious  question  in  this  case  is  as  to 
the  sufiiciency  of  the  evidence  to  sustain  the  conviction.  Does  the 
evidence  sufficiently  establish  that  the  death  of  the  deceased  was 
produced  by  the  criminal  act  of  any  one,  and  was  not  the  result  of 
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accident  or  natural  causes?  This  must  be  clearly  and  satisfactorily 
proved  by  the  State.  Mr.  Bishop  says  it  must  be  proved  with 
"particular  clearness  and  certaint}^"  (1  Bish.  Cr.  Proc.,  §1059; 
Lovelady  v.  The  State,  14  Texas  Ct.  App.,  545;  S.  C,  17  Texas  Ct. 
App.,  286;  Walker  v.  The  State,  14  Texas  Ct.  App.,  609;  Ah  Bang 
V.  T/ie  State,  18  Texas  Ct.  App.,  675.) 

It  appears  from  the  evidence  that  the  deceased  was  last  seen 
alive  late  in  the  evening,  near  the  residence  of  Tucker  Boss.  He 
was  drunk,  and  was  in  charge  of  a  wagon  drawn  by  two  mules  and 
a  mare.  When  last  seen  he  was  with  his  wagon  and  team,  which 
were  descending  a  hill  on  the  road.  At  that  time  he  seemed  to  be 
in  the  act  of  mounting  one  of  the  mules,  which  he  rode  while 
driving  his  team.  Early  on  the  next  morning,  not  far  from  the 
place  where  he  was  last  seen  alive,  his  dead  body  was  found  on  the 
side  of  the  road,  the  body  being  face  downward,  and  the  head  in 
the  direction  he  was  traveling  when  last  seen  alive.  Upon  the 
breast  of  his  dead  body  was  found  a  wound,  which  had  been  made 
apparently  with  some  sharp  instrument  such  as  a  knife.  This 
wound  was  just  below  the  left  nipple.  It  was  about  three-fourths 
of  an  inch  wide,  but  there  is  no  evidence  as  to  its  depth.  One  of 
the  witnesses  ran  a  stick  into  it,  about  one  inch  and  a  half,  but  did 
not  know  whether  or  not  the  wound  extended  to  the  ho^ow.  Under 
the  dead  body  about  a  teacupful  of  blood  was  found,  which  bad 
flowed  from  this  wound.  Deceased's  clothes  were  also  bloody. 
No  further  examination  was  made  of  the  wound  than  above  stated, 
and  no  examination  was  made  to  ascertain  whether  or  not  the  de- 
ceased was  injured  in  any  other  way.  The  jury  of  inquest  and  the 
trial  jury  concluded  that  this  evidence  sufficiently  established  that 
the  death  of  the  deceased  was  produced  by  the  wound  in  the  breast, 
and  the  jury  of  inquest  seem  to  have  made  no  further  inquiry  as  to 
the  cause  of  the  death,  not  even  ascertaining  whether  or  not  the 
instrument  which  inflicted  the  wound  had  penetrated  to  the  cavity 
of  the  chest. 

We  do  not  think  that  a  conviction  should  be  permitted  to  stand 
on  such  uncertain,  and,  to  our  minds,  unsatisfactory  testimony  as  to 
so  important  a  matter  as  the  cause  of  death.  It  was  certainly 
within  the  power  of  the  jury  of  inquest  to  have  ascertained  clearly 
and  certainly  the  extent  of  the  wound,  and  whether  or  not  it  was  of 
a  character  likely  to  produce  death.  If  it  was  a  superficial  wound, 
not  reaching  to  the  cavity,  not  severing  any  artery,  or  large  vein,  it 
is  not  probable  that  death  resulted  from  it.  It  was  not  proved  that 
it  was  more  than  a  superficial  wound,  or  that  it  was  in  any  respect 
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a  mortal  one,  and  in  the  absence  of  such  evidence  the  defendant  is 
entitled  to  the  presumption  that  the  wound  was  not  a  mortal  one, 
and  did  not  produce  the  death  of  deceased. 

It  is  not  clearly  and  satisfactorily  shown  that  the  deceased  did 
not  die  from  accident  or  natural  causes.  It  was  a  cold  night,  the 
ground  being  covered  with  snow,  and  the  deceased  was  drunk. 
Under  these  circumstances  he  may  have  frozen  to  death.  He  had 
also  been  greatly  excited  just  before  leaving  Ross's  house,  and  left 
there  in  a  state  of  great  excitement,  having  been  there  engaged  in  an 
altercation  and  fight  in  which  he  had  been  pushed  or  knocked  down. 
It  is  not  unreasonable  or  improbable  that  under  these  circumstances 
he  may  have  died  from  a  natural  cause,  such  as  congestion,  heart 
disease,  etc. 

We  cannot  give  our  sanction  to  a  conviction  upon  testimony  of  so 
inconclusive  a  character.  By  doing  so  we  would  make  a  precedent 
dangerous  to  life  and  liberty,  and  in  conflict  with  the  wise  require- 
ments of  the  law. 

Because  the  conviction  is  not  sustained  by  the  evidence,  the  judg- 
ment is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  October  24, 1885.] 


[No.  1914.]' 
John  Eoe  v.  The  State. 

1.  Practice  —  Flea. —  Unless  the  record  shows  affirmatively  that  a  defendant 
on  trial  for  a  criminal  offense  pleaded  to  the  indictment  or  information  upon 
which  the  prosecution  is  predicated,  or  that  the  plea  of  not  guilty  was  en- 
tered for  him  by  the  court,  a  judgment  of  conviction  will  be  set  aside. 

1  Sahs. — The  fact  that  the  case,  being  a  misdemeanor,  was  tried  by  the  court 
without  the  intervention  of  a  jury  does  not  obviate  the  necessity  of  a  plea 
by  the  defendant,  or  excuse  the  failure  of  the  court,  if  he  declines  to  plead, 
to  enter  the  plea  of  not  guilty  for  him. 

8*  Same— Practice  in  the  Court  op  Appeals  — Presumption.— This  court 
cannot  presunie,  against  the  silence  of  the  record  on  appecd,  that  the  plea  of 
not  guilty  was  entered  by  or  for  the*  defendant,  in  response  to  the  indict- 
ment.   That  fact  must  affirmatively  appear  by  the  record. 

Appeal  from  the  County  Court  of  Bowie.    Tried  below  before 
the  Hon.  J.  J.  Bell,  County  Judge. 
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The  conviction  in  this  case  was  for  the  theft  of  a  hog,  cf  the  value 
of  $12,  the  property  of  E.  H.  Moores,  in  Bowie  county,  Texas,  on 
the  10th  day  of  June,  1882.  The  punishment  assessed  against  the 
appellant  was  confinement  in  the  county  jail  for  the  term  of  thirty 
days. 

J.  M.  Talbot,  for  the  appellant. 

J.  H.  BuriSy  Assistant  Attorney-General,  for  the  State. 

HuET,  Judge.  This  is  a  conviction  for  the  theft  of  a  hog  of  the 
value  of  $12,  the  property  of  E.  H.  Moores.  The  case  was  tried 
by  the  county  judge  without  a  jury. 

In  this  case  the  record  fails  to  show  that  the  defendant  pleaded 
to  the  information,  or  that  the  plea  of  not  guilty  was  entered  for 
him.     This  is  fatal  error  for  which  the  judgment  must  be  reversed. 

It  is  insisted  by  our  assistant  attorney-general  that,  as  the  case 
was  tried  by  the  judge  without  a  jury,  a  plea  by  or  for  the  defend- 
ant was  not  necessary.  This  proposition  is  settled  against  him  in 
Melton  V.  The  State,  8  Texas  Ct.  App.,  619. 

Again,  it  may  be  urg^d  that  this  court  should  presume  that  the 
plea  of  not  guilty  was  made  by  or  for  the  defendant,  and  that  this 
presumption  should  not  be  discarded  simply  because  the  record  is 
silent  in  reference  thereto;  or,  in  other  words,  that  it  is  not  neces- 
sary for  the  record  to  show  affirmatively  that  defendant  did  plead 
to  the  indictment  or  information.  In  support  of  the  proposition 
that  the  record  on  appeal  must  show  that  a  plea  to  the  indictment  or 
information  was  made  by,  or  entered  for,  the  accused,  we  submit  the 
following  authorities:  Sperry  v.  The  Commonwealth,  9  Leigh,  623; 
Anderson  v.  The  State,  3  Finney's  Rep.  (Wis.),  367. 

Because  the  record  fails  to  show  that  a  plea  was  made  by  or  en- 
tered for  defendant,  the  judgment  is  reversed  and  the  case  re- 
manded. 

Reversed  and  remanded. 

[Opinion  delivered  October  24, 1885.] 
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[No.  1990.] 
Mabtin  Soger  v.  Toe  State. 

AdttLiTEBy — Evidence.  >- Article  834  of  the  Penal  Code  prescribes  one,  but  not 
the  only,  manner  in  which,  in  a  trial  for  adultery,  the  State  can  prove  the 
marriage  of  the  accused,  and  that  his  wife  is  alive.  His  own  admission  that 
he  is  a  married  man*  and  that  his  wife  still  lives,  is  competent  evidence 
against  him. 

Appeal  from  the  County  Court  of  Titus.  Tried  below  before  the 
Hon.  W.  J.  Johnson^  County  Judge. 

The  information  in  this  case  was  joint  against  the  appellant  and 
one  Ellen  Davis,  alias  Eilen  Boger.  It  charged  them  with  the 
offense  of  adultery,  in  that  they,  each  of  them  having  a  lawful 
surviving  spouse,  "did  unlawfully  live  together,  and  have  carnal  in- 
tercourse with  each  other,"  from  the  9th  day  of  May,  1883,  until 
the  12th  day  of  October,  1883,  in  Titus  county,  Texas.  The  ap- 
pellant, being  alone  upon  his  trial,  was  convicted  and  his  punishment 
was  affixed  at  a  fine  of  $100.  Appellant  and  Ellen  Davis  were 
both  negroes. 

K.  Gaines,  the  father  of  Eilen  Davis,  alias  Ellen  Boger,  testified 
for  the  State  that  the  defendant  and  the  said  Ellfcn  were  married  at 
bis  bouse,  in  Titus  county,  Texas,  on  the  14th  day  of  May,  1883. 
The  said  Ellen  bad  been  previously  married  to  one  Jack  Davis,  who 
left  her  and  the  country  some  time  in  December,  1882;  since  which 
time  the  witness  had  seen  nothing  of  the  said  Jack  Davis.  A  short 
time  before  the  marriage  of  the  defendant  and  the  said  Ellen,  the 
witness  received  a  letter  through  the  mail,  which  purported  to 
have  been  written  by  one  T.  Hendricks,  in  Miller  county,  Arkansas. 
That  letter  informed  the  witness  that  the  said  Jack  Davis  had 
recently  died  in  Miller  county,  Arkansas,  and  that  the  writer,  the 
said  T.  Hendricks,  had  defrayed  the  funeral  expenses  of  the  said 
Davis.  It  contained  also  an  appeal  to  the  witness  to  reimburse  him, 
the  said  Hendricks,  in  part,  for  the  funds  so  paid  out.  Witness  had 
never  complied  with  that  request.  The  letter  described  was  read  to 
the  witness,  who  was  illiterate  and  unable  to  read,,  by  one  Con 
Tierce,  a  white  man.  The  said  Ellen  knew  of  the  receipt  of  this 
letter,  and  its  contents,  prior  to  her  marriage  with  the  defendant. 
Witness  was  unable  to  say  that  the  defendant  knew  of  the  receipt 
of  that  letter  and  the  intelligence  it  conveyed.    It  was,  however, 
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generally  known  and  discussed  in  the  neighborhood.  Witness  coald 
not  remember  whether  or  not  the  envelope  in  which  the  letter  was 
received  was  stamped  and  postmarked. 

Roland  Reed  testified,  for  the  State,  that  he  saw  the  letter  de- 
scribed by  the  witness  Gaines,  and  heard  Mr.  Con  Tierce  read  the 
same  to  Gaines.  That  letter  stated  in  substance  that  Jack  Davis 
was  dead;  that  the  purported  writer,  one  T.  Hendricks,  had  paid 
the  expenses  of  his  funeral,  and  that  he  wanted  Gaines  to  reimburse 
him  in  part.  The  envelope  was  neither  stamped  nor  postmarked, 
and  bore  no  mark  on  the  face  other  than  Gaines^s  name.  In  the 
course  of  a  conversation  with  the  defendant  a  few  days  prior  to  the 
receipt  of  the  said  letter  by  the  said  Gaines,  the  defendant  told 
the  witness  that  A.  J.  Olive,  the  county  attorney,  had  promised  to 
write  a  letter  to  Gaines  for  him,  to  the  effect  that  Jack  Davis  was 
dead,  and  that  he  was  to  pay  the  said  Olive  $3  for  writing  the  said 
letter.  Witness  knew  Jack  Davis.  He  left  Titus  county  iti  Decem- 
ber, 1882;  since  when  the  witness  had  seen  nothing  of  him.  He 
heard  once  from  him,  in  the  spring  of  1883.  He  was  then  on  his 
way  "  out  west."  Witness  was  not  friendly  towards  the  defendant, 
but  was  not  prejudiced  against  him. 

Morgan  Gordon  testified,  for  the  State,  that  he  came  with  the 
defendant  to  Texas  from  Alabama,  in  1882.  On  the  way  to  Texas 
defendant  told  the  witness  that  his  wife  refused  to  accompany  him 
to  Texas,  and  that  he  had  left  her  in  Alabama.  Preacher  Bryant, 
who  testified  that  he  also  came  to  Texas  with  the  defendant,  de- 
posed that  the  defendant  made  a  similar  statement  to  him. 

Thomas  Stinchcomb,  a  clerk  in  the  dry  goods  store  of  Carr  & 
Korris,  in  Mt.  Pleasant,  Texas,  testified,  for  the  State,  that  he  had 
known  the  defendant  since  his  arrival  in  Titus  county  in  1882. 
Defendant  told  the  witness  on  one  occasion  that  he  had  a  wife  in 
Alabama;  that  she  refused  to  come  to  Texas  with  him,  and  that  he 
left  $700  in  a  bank  subject  to  her  order. 

A.  J.  Olive  testified,  for  the  State,  that,  some  time  prior  to  the 
institution  of  this  prosecution,  and  subsequent  to  the  defendant's 
marriage  with  Ellen  Davis,  the  defendant  applied  to  him  to  write  a 
letter  for  him  to  his  son,  who  was  in  Alabama*  Witness  wrote,  at 
the  dictation  of  the  defendant,  in  substance,  that  his  son  Tom,  who 
)iad  come  with  him  to  Texas,  was  not  deporting  himself  properly. 
In  the  same  letter  as  directed  by  the  defendant,  the  witness  wrote 
that  his  wife,  Tom's  mother,  was  to  be  informed  tkat  Tom's  miscon- 
duct was  her  fault;  that  she  had  not  raised  him  properly. 

The  State  next  proved  the  marriage  of  the  defendant  and  Ellen 


Digiti 


ized  by  Google 


1886.]  BoGEB  V.  The  State-  »8 

Opinion  of  the  court. 

Davis  by  introdncing  in  evidence  the  license  and  marriage  certifi- 
cate. 

Allen  Love  testified,  for  the  defense,  that  he  came  to  Texas  from 
Miller  county,  Arkansas,  in  January,  1885.  He  knew  a  negro  man 
named  Jack  Davis,  who  worked  for  a  man  named  T.  Hendricks,  in 
Miller  county,  Arkansas.  Jack  Davis  told  the  witness  that  he  went 
from  Texas  to  Arkansas.  He  did  not  name  the  county  in  Texas 
from  which  he  went.  He  died  while  in  the  service  of  Hendricks, 
and  was  buried  by  the  said  Hendricks.  Witness  saw  the  body 
buried.  He  did  not  know  that  that  Jack  Davis  and  the  Jack  Davis 
who  was  said  to  have  married  Ellen  Gaines  were  the  same  or  not. 

J.  n.  Gamble  testified,  for  the  defense,  in  substance,  that  he  came 
from  Henry  county,  Alabama,  to  Titus  county,  Texas,  in  1881.  He 
knew  the  defendant  in  Henry  county,  Alabama,  forming  his  ac- 
quaintance in  1870.  If  the  defendant  was  ever  married  in  Ala- 
bama, or*had  a  wife  there,  the  witness  did  not  know  it.  Defendant 
was  well  to  do  in  Alabama;  owned  a  farm  and  worked  several 
hands.  One  Snowball  and  wife  occupied  a  house  on  that  farm,  and 
the  defendant  boarded  with  them,  occupying  a  room  by  himself,  and 
sleeping  in  bed  by  himself.  When  the  defendant  moved  from 
Chambers  county,  Alabama,  to  Henry  county  in  the  sanae  State, 
he  brought  several  parties  with  him  to  work  on  his  place,  including 
a  woman  who  went  by  the  name  of  Mary  Boger.  That  woman 
lived  in  a  house  to  herself  on  the  defendant's  farm,  and  had  her 
stock,  etc.,  separate  from  that  of  others.  There  were  three  boys 
among  the  hands  brought  from  Chambers  to  Henry  county,  by  de- 
fendant, the  youngest  about  twenty-one  years  old,  and  the  oldest 
thirty  years  old,  who  were  generally  understood  to  be  the  offspring 
of  the  defendant  and  the  said  Mary  Boger,  but  if  defendant  and 
the  said  Mary  had  ever  been  married  the  witness  did  not  know  it. 
He  knew  the  defendant  intimately  in  Alabama,  and  always  regarded 
him  as,  and  understood  him  to  be,  an  unmarried  man. 

The  question  discussed  in  the  opinion  was  raised  by  the  motion 
for  new  trial. 

f/1  If.  Harper  and  S.  P.  PaunderSj  for  the  appellant 

c/1  S,  Bui*t9j  Assistant  Attorney-General,  for  the  State. 

HuBT,  Judge.  This  is  a  conviction  for  adultery.  But  one  ques- 
tion is  presented  by  the  record  for  our  solution :  Does  the  proof 
show  that,  at  the  time  of  the  acts  of  sexual  intercourse  with  Ellen 
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Davis,  Martin  Boger  was  married  to  another  woman  and  that  she 
was  then  living? 

It  is  urged  by  counsel  for  appellant  that  the  proof  of  marriage 
can  only  be  made  in  the  manner  stated  in  article  334,  Penal  Code. 
This  proposition,  we  think,  is  unsound.  That  the  proof  of  marriage 
may  be  made  "  by  the  production  of  the  original  marriage  license 
and  return  thereon,  or  a  certified  copy  thereof,  or  by  the  testimony 
of  any  j:>erson  who  was  present  at  such  marriage,  or  who  has  known 
the  husband  and  wife  to  live  together  as  married  persons,"  is  certainly 
true,  because  it  is  thus  provided  by  said  article.  But,  evidently,  it 
was  not  intended  by  this  article  to  exclude  other  legitimate  means 
of  making  such  proof.  For  in  bigamy  (a  felony)  it  is  held  in  Rcx 
V.  NewtoTiy  2  Moo.  &  Rob.,  503,  and  Bex  v.  Sinimonds,  1  C.  &  H., 
164,  '•  that  the  prisoner's  admissions,  deliberately  made,  of  a  prior 
marriage  in  a  foreign  country  were  sufficient  evidence  of  such  mar- 
riage, without  proving  it  to  have  been  celebrated  according  to  the 
laws  of  the  country  where  is  said  to  have  taken  place."  (Roscoe's 
Cr.  Ev.,  317.)  If  the  former  marriage  can  be  proved  by  the  ad- 
mission of  the  prisoner,  certainly  the  fact  that  his  wife  was  living 
at  the  time  of  the  adultery  can  be  made  in  the  same  manner. 
{Pumas  V.  State,  14  Texas  Ct.  App.,  464.) 

The  record  informs  us  that  appellant  stated  to  Morgan  Gordon, 
Preacher  Bryant. and  Thomas  Stinchcomb  that  he  had  a  wife  in  Ala- 
bama; "that  she  would  not  come  with  him  to  Texas."  That  after 
the  pretended  marriage  with  Ellen  Davis,  and  just  before  this  pros- 
ecution was  instituted,  appellant  applied  to  A.  J.  Olive,  the  county 
j^ttorney,  to  write  a  letter  to  his  son,  who  was  in  Alabama.  Olive 
was  by  appellant  directed  to  write  in  said  letter,  to  his  wife,  "that 
she  had  not  raised  the  boys  right, or  they  would  behave  better;" 
which  was  accordingly  done. 

Now  in  this  we  find  deliberate  admissions  to  divers  persons  of  a 
prior  marriage  in  Alabama, —  admissions  deliberately  made,  not  only 
of  a  prior  marriage,  but  that  his  wife  was  living  after  the  commence- 
ment of  the  adulterous  intercourse  with  Ellen  Davis. 

We  are  of  the  opinion  that  the  proof  of  marriage,  as  well  as  the 
fact  that  his  wife  was  alive  at  the  time  of  the  adultery,  was  sufficient, 
and  the  judgment  is  therefore  affirmed. 

AffirtnecL 

[Opinion  delivered  October  24,  1885.] 
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[No.  2008.] 
Charles  Smith  v.  The  State. 

L  CONbTiTUTiONAL  Law  — GRAND  JuRY  — CASES  APPROVED.— As  already  an- 
nounced in  Lott's  case,  18  Texas  Ct.  App.,  627,  and  in  McNeese's  case,  ante, 
page  48,  a  constitutional  grand  jury  in  this  State  is  composed  of  twelve  and 
no  oth€7  number  of  men,  and  an  indictment  presented  by  a  pretended  grand 
jury  composed  of  any  other  number  is  a  nullity  and  incapable  of  confer- 
ring jurisdiction  upon  any  court  of  this  State,  and  that  objection  to  such 
an  indictment  is  fundamental  and  jurisdictional,  available  at  any  stage  of 
the  proceedings  in  the  lower  court,  even  without  exception,  and  is  an  error 
to  be  revised  by  this  court  upon  its  own  motion,  if  apparent  of  record. 
2.  Same  —  Disctharoe  op  a  grand  juror—  Case  Stated.—  The  record  discloses 
that,  on  July  3,  1882,  in  the  district  court  of  Webb  county,  where  the  in- 
dictment was  found,  twelve  persons  who  had  been  previously  selected  as 
grand  jurors  appeared  in  open  court  and  were  duly  qualified,  impaneled 
and  organized  as  a  grand  jury  for  the  term,  and  that  one  Q.  was  one  of  the 
twelve  grand  jurors  thus  impaneled.     The  record  recites  the  following  from 
the  minutes  of  the  court,  as  of  da,te  July  10, 1883,  on  which  day  the  grand  jury 
had  been  in  session  at  least  six  days:     **  And  now,  on  this  day,  the  grand 
jury,  through  their  foreman,  report  to  the  judge  presiding  that  they  had  ex- 
cused one  of  their  number  (said  G.)  from  further  attendance  on  their  meet- 
ings at  this  term  of  the  court.    .     .     .     And  now  on  this  day  came  into 
open  court  the  grand  jury,  and  through  their  foreman  hand  to  the  judge 
presiding  the  following  bills  of  indictment "  —  including  the  indictment  in 
this  case.     The  objection  urged  by  the  defense  to  the  indictment  is  that  it 
was  presented  by  a  grand  jury  whose  organization  and  autonomy  were 
completely  destroyed  by  its  own  action  in  excusing  one  of  its  members 
from  further  service  during  the  term;  or,  in  effect,  that  the  indictment  was 
presented  by  a  grand  jury  which,  in  violation  of  the  Constitution,  was  com- 
posed of  eleven  jurors,  and  was  therefore  incompetent  to  confer  jurisdiction 
upon  the  court.    Held,  that  the  objection  as  urged  to  the  validity  of  the  in- 
dictment cannot  prevail,  because  the  authority  to  permanently  excuse  from 
service  a  single  grand  juror,  after  the  grand  jury  is  organized  and  impaneled, 
is  vested  neither  in  the  court  itself  nor  in  the  grand  jury,  and  the  action  of 
the  grand  jury  in  this  case,  in  excusing  the  juror  G.  for  the  term,  was  a 
nullity  and  absolutely  void,  and  did  not  operate  to  discharge  him.     More- 
over, under  the  law  of  this  State   nine  members  of  a  grand  jury,  once 
legally  organized,  constitute  a  quorum  *Ho  transact  business  and  present 
bills,''  and  it  appears  by  the  recitals  in  the  record  that  the  juror  G.  was  not 
attempted  to  be  discharged  until  after  the  presentation  of  this  indictment. 
See  the  opinion  in  extenso  on  the  question. 
8.  Bill  op  Exceptions— Practice.- If  a  party  be  dissatisfied  with  any  rul- 
ing, opinion  or  action  of  the  court  upon  the  triaU  he  may  except  thereto  at 
the  time  the  same  is  made,  and  at  his  request  time  shall  be  given  him  to  em- 
body such  exception  in  a  written  bill.     (Rev.  Stats.,  ^rt.  1358.)    Refusal  by 
the  trial  court  of  a  request  for  such  time  is,  therefore,  apparent  error.    Such 
errors,  however,  unless  they  operate  to  prejudice  some  right  of  the  party, 
will  not  necessarily  require  a  reversal  of  the  judgment.    See  this  case  in 
illustration. 
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4.  Murder  —  Implied  Malice  —  Charge  of  the  Court.— Upon  the  subject 

of  implied  malice,  the  trial  court,  in  a  murder  trial,  charged  the  jury  as 
follows:  "Malice  is  implied  from  the  commission  of  any  premeditated,  de- 
'  liberate  killing,  or  where  the  killing  was  done  suddenly,  without  any,  or 
without  a  considerable,  provocation.''  Held  abstractly  incorrect,  and  ma- 
terial error  in  this  case,  in  view  of  the  defense  of  insanity  which  was  sup- 
ported by  evidence  tending  to  establish  it.  This  instruction  declares  a  sudden 
killing,  without  provocation,  to  be  per  se  a  killing  upon  implied  malice; 
whereas  such  a  killing  could  and  might  be  committed  by  an  insane  person, 
in  which  event  it  would  be  excused  for  the  want  of  that  *'  sound  memory 
and  discretion  "  essential  to  the  crime  of  murder.  See  the  opinion  in  extenso 
for  a  correct  definition  of  implied  malice. 

5.  Same. —  The  concluding  sentence  of  another  paragraph  of  the  charge  in- 

structed the  jury  as  follows:  '*If,  however,  you  shall  have  a  reasonable 
doubt  of  his  being  guilty  of  murder  in  the  first  degree,  you  will  acquit  him 
of  murder  in  the  first  degree,  and  find  him  guilty  of  murder  in  the  second 
degree,  and  assess  his  punishment  at  confinement  in  tlie  penitentiary  for  any 
number  of  years  not  less  than  five."  ^eld^  that  though  the  previous  context 
of  the  paragraph  qualifies  this  sentence  by  presupposing  the  jury  to  have 
found  the  fact  that  murder  had  been  committed,  the  sentence  is  objection- 
able as  being  calculated  to  mislead  the  jury;  the  same  being  a  separate  sen- 
tence and  detached  from  the  context  by  a  full  period. 

6.  Same — Insanity. — It  is  incumbent  upon  a  defendant  who  relies  upon  his 

plea  of  insanity  to  show  his  insanity  clearly,  and  to  that  extent  that  the 
minds  and  consciences  of  the  jury  can  say  that,  on  account  of  his  insanity, 
he  was  guiltless  of  entertaining  the  criminal  intent  essential  to  responsibil- 
ity for  the  crime  charged.  This  nile  is  not  infringed  by  an  instruction  to 
the  effect  that  the  defense  of  insanity  must  be  clearly  proved,  and  that  the 
insanity  must  have  existed  at  the  very  time  of  the  commission  of  the  offense. 
See  the  opinion  on  the  question. 

7.  Same. —  In  failing  to  submit  a  direct,  positive  and  affirmative  instruction 

upon  insanity  as  a  defense,  and  in  failing  to  instruct  the  jury  that  "  no  act 
done  in  a  state  of  insanity  can  be  punished  as  an  offense,"  the  trial  court  failed 
to  charge  all  the  law  of  the  present  case. 

Appeal  from  the  District  Court  of  Nueces.  Tried  below  before 
the  Hon.  J.  C.  Eussell. 

The  indictment  in  this  case  was  presented  in  the  district  court  of 
Webb  county,  Texas,  on  the  10th  day  of  July,  1882.  It  charged  the 
appellant  with  the  murder  of  Thomas  Riley,  in  Webb  county,  Texas, 
on  the  15th  day  of  February,  1882.  The  venue  was  changed  to 
Nueces  county,  Texas,  on  the  motion  of  the  appellant,  and  his  trial, 
which  was  concluded  on  the  27th  day  of  August,  1885,  resulted  in 
his  conviction  of  murder  in  the  second  degree,  his  punishment  being 
assessed  at  a  term  of  ten  years  in  the  penitentiary. 

John  Littell  was  the  first  witness  for  the  State.  He  testified  that 
he  knew  the  defendant  and  was  acquainted  with  the  deceased  in  his 
life-time.    The  deceased  was  killed  in  Sim  Cooley's  gambling  house 
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in  Laredo,  Texas,  on  the  15th  day  of  February,  1883.  He  was  shot 
twice.  One  ball  entered  the  left  eye  and  passed  entirely  through 
the  head,  and  into  a  wall  beyond.  Another  ball  penetrated  his 
shoulder.  Witness  went  to  the  bar-room  in  the  same  building  be- 
tween 9  and  10  o'clock  on  the  morning  of  the  shooting.  Going 
from  the  bar  to  the  billiard  room,  the  witness  passed  through  the 
gambling  room,  and  saw  the  deceased  and  the  defendant  playing  at 
faro.  As  he  passed  through  he  heard  the  deceased  say :  ^^  I  believe 
we  will  close."  When  witness  reached  the  billiard  room  he  heard 
a  shot,  and  returned  to  the  gaming  room  just  in  time  to  see  a  Mr. 
Thompson  easing  deceased  to  a  lying  position  on  the  floor,  from  the 
chair  in  which  he  was  shot.  Witness  examined  the  body.  Witness 
found  two  holes  in  the  wall  behind  deceased's  chair,  from  one  of 
which  he  dug  out  a  bullet  and  a  fragment  of  the  deceased's  skull, 
which  was  imbedded  with  the  bullet.  When  witness  passed  through 
the  gambling  room  and  saw  the  two  men  playing  cards,  the  de- 
ceased was  sitting  at  the  table,  between  the  wall  and  table,  and  the 
defendant  at  the  same  table,  opposite  and  facing  deceased.  This 
was  about  10  o'clock  in  the  morning.  Witness  afterwards  saw  the 
defendant  in  the  bar-room,  under  arrest,  and  in  the  custody  of  Bob 
Shaw,  who  presently  turned  him  over  to  Deputy  Sheriff  Brune. 
This  was  about  ten  minutes  after  the  shooting.  Defendant  and  de- 
ceased were  both  gamblers.  Biley,  the  deceased,  was  about  thirty 
years  old,  and  was  blind  of  his  left  eye.  Witness  had  known  him 
about  two  years.  When  the  witness  went  into  the  gambling  room 
the  second  time,  he  saw  that  the  ivory  chips  which  had  been  used 
in  the  game  were  scattered  over  the  floor.  Eiley  was  an  employee 
of  the  bouse,  and  had  been  on  service  there  for  some  six  months. 
Witness  was  not  certain,  but  thought  that  three  shots,  in  all,  were 
fired.  He  did  not  of  his  own  knowledge  know  who  killed  the  deceased. 
Lott  Johnson  was  the  next  witness  for  the  State.  He  testified 
that  he  was  in  Laredo  on  the  15th  day  of  February,  1882,  and  was 
about  Sim  Cooley's  premises  when  Riley  was  killed  on  that  morn- 
ing. When  the  witness  first  saw  the  defendant  and  the  deceased 
on  that  morning,  they  were  seated  at  a  table  in  the  gambling  apart- 
ment of  Cooley's  establishment,  playing  at  a  game  of  faro.  Deceased 
sat  at  that  side  of  the  table  next  to  the  wall,  and  faced  defend- 
ant, who  sat  opposite  him.  They  were  playing  quietly  when  witness 
first  entered  the  room,  and  took  his  seat  at  the  table.  The  game 
proceeded  quietly  for  the  first  few  minutes,  nothing  being  said  by 
either  of  the  parties.  Finally  defendant  staked  and  lost  what 
'* chips"  he  had,  and  asked  deceased  to  lend  him  some  more  chips. 
Vol.  XIX -7 
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Deceased  refased  in  a  positive  manner,  saying  that  the  company 
would  not  permit  him  to  do  so.  Defendant  insisted  that,  inasmuch 
as  deceased  had  indulged  him  up  to  that  time,  he  ought  to  give  him 
one  more  chance  to  get  even.  Witness,  seeing  that  '^  things  were 
getting  a  little  thick,"  left  the  room.  When  he  left  the  room  both 
defendant  and  deceased  were  seated  quietly  at  the  table,  the  defend- 
ant having  a  few  chips  in  his  hand.  Witness  heard  the  shots  after 
he  left  the  gambling  room,  and  did  not  see  Smith  again  until  late 
that  evening. 

Lee  Ward  was  the  next  witness  for  the  State.  He  testified  that 
he  lived  in  Laredo,  in  February,  1882.  He  formed  deceased's 
acquaintance  only  a  day  or  two  before  he  was  killed.  Witness  last 
saw  him  alive  in  Sim  Cooley's  gambling  room  in  Laredo,  Texas, 
between  9  and  10  o'clock  on  the  morning  of  February  15, 1882.  He 
and  the  defendant  were  at  that  time  at  a  faro  gaming  table,  de- 
ceased sitting  next  to  the  wall,  and  defendant  standing  opposite. 
They  were  not  playing  the  game  when  the  witness  saw  them.  The 
witness  judged  by  their  actions  that  they  were  talking,  but  witness 
could  hear  nothing  they  said.  Defendant  had  some  faro  chips  in 
his  hand.  Presently  the  defendant  put  his  right  hand  to  bis  hip, 
the  chips  fell  from  his  hand,  the  witness  started  out,  and  heard  a 
pistol  fire.  Witness  heard  but  two  shots,  though  possibly  three 
may  have  been  fired.  The  witness  next  saw  the  defendant  when, 
four  or  five  minutes  later,  he  was  arrested  in  the  bar-room  and  his 
pistol  taken  from  him.  Defendant  came  into  the  bar-room  door, 
when  he  was  pushed  against  the  counter,  arrested  and  disarmed  by 
Eobert  Shaw.  His  pistol  was  an  ordinary  sized  weapon*  Witness 
then  went  back  into  the  gambling  saloon,  and  saw  Riley  not  quite 
dead.  Witness  saw  a  wound  over  the  deceased's  eya  The  ball 
passed  entirely  through  the  head  and  lodged  in  the  wall,  behind  the 
chair  in  which  the  deceased  was  sitting  when  shot. 

On  his  cross-examination  the  witness  testified  that  he  had  known 
Eiley  by  sight  for  perhaps  a  year.  He  did  not  know  defendant 
previous  to  the  shooting.  He  had  never  before  seen  the  defendant 
and  Eiley  together.  The  witness  was  not  positive  that  the  defend- 
ant and  the  deceased  were  talking  when  he  first  saw  them,  as  he 
could  not  hear  them,  but  their  actions  indicated  that  they  were. 
Witness  left  the  room  when  defendant  dropped  the  chips  he  had  in 
his  right  hand.  Witness  did  not  know  who  fired  the  first  shot 
There  were  several  other  parties  about  that  and  other  gaming  tables 
in  the  room.  There  were  perhaps  eight  or  ten  people  in  the  room 
at  the  time  of  the  shooting. 
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Frank  Webb  testifled^  for  the  State,  that  he  was  in  Laredo  on  the 
15th  day  of  February,  1882.  He  then  knew  both  the  defendant 
and  the  deceased.  He  saw  them  both  twice  on  the  morning  of  that 
day  in  Sim  Oooley's  gambling  room.  He  first  saw  them  playing 
cards  between  7  and  8  o'clock.  He  went  in  through  the  second 
door  of  the  billiard  room  to  the  gambling  room  door,  and  looked  in 
and  saw  several  persons  gambling,  defendant  and  Riley  among  the 
number.  The  witness  remained  at  the  door  long  enough  to  see  that 
be  could  get  no  work  in  there  (he  was  then  a  boot-black),  and  left 
Between  9  and  10  o'clock  witness  went  back  to  the  gambling 
saloon.  He  went  in  at  the  east  door  of  the  billiard  room  on  the 
south  side  of  the  building,  and  through  that  room  into  the  gambling 
room.  Pushing  a  Mexican  aside,  witness  got  up  to  the  table  at 
which  defendant  and  the  deceased  were  playing.  He  stood  on  the 
north  side  of  the  table.  After  a  time,  defendant  pi  ayed  all  the 
chips  he  had,  and  asked  for  more,  which  were  given  to  him  by  de- 
ceased. After  he  played  and  lost  all  of  those  he  got  from  Eiley,  he 
asked  for  more.  Riley  replied  to  that  request:  **We  have  been 
playing  on  tick  all  night,  and  I  cannot  let  you  have  any  more." 
Defendant  asked:  '^^ Won't  you  let  me  have  one  more  chance  to  get 
even  t "  Deceased  replied :  "  It  is  time  for  the  game  to  close."  De- 
fendant again  asked  for  more  chips,  and  Smith  replied  in  a  firm^ 
peremptory  manner:  "No."  Defendant  then  reached  across  the 
table,  took  up  a  handful  of  chips,  threw  them  in  Riley's  face,  and^ 
before  Biley  could  make  a  motion,  pulled  his  revolver  and  shot 
Riley —7  or  at  least  shot  at  him.  Witness  6aw  the  flash  of  the  first 
shot  before  he  could  move  from  the  table. 

Witness  ran  out  of  the  room  as  soon  as  the  first  shot  was  fired. 
He  looked  back  as  he  ran,  and  saw  the  flash  from  the  second  shot. 
Witness  did  not  look  back  again,  but  ran  into  the  billiard  room. 
After  the  shooting  witness  went  back  into  the  gambling  room  and 
saw  Riley  lying  on  the  floor  in  a  pool  of  blood,  noticing  at  the  same 
time  that  his  head  was  bloody.  No  one  was  there  in  the  room  with 
Riley.  Witness  went  out  at  the  door  on  the  north  side  of  the  build- 
ing, and  saw  some  one,  he  did  not  remember  who,  with  defendant 
in  charge. 

Cross-examined,  the  witness  stated  that  he  had  never  before  tes- 
tified about  this  case  except  before  the  grand  jury.  Witness  was 
seventeen  years  old  at  the  time  of  the  shooting,  and  at  the  time  of 
this  trial  was  within  a  few  days  of  his  twentieth  anniversary.  Wit- 
ness testified  now  only  from  memory,  as  he  made  no  memoranda 
of  the  facts.    Witness  had  related  his  narrative  a  few  times,  but  he 
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coald  not  remember  to  whom,  except  Mr.  Tarver,  Mr.  Babcock  and 
Mr.  I^icholson.  He  related  the  facts  to  them  as  nearly  as  he  could. 
Witness  coald  not  remember  whether  he  told  them  that  he  went 
out  of  the  gambling  room  at  the  north  or  west  door,  or  simply  at  a 
door.  He  could  not  remember  whether  or  not  he  told  them  that 
there  were  other  persons  in  the  gambling  room  at  the  time  of  the 
shooting.  He  could  give  no  reason  why  he  did  not  go  into  details 
to  the  gentlemen  named  as  he  had  on  the  stand,  but,  at  all  events, 
he  thought  that  the  incidents  of  a  homicide  would  scarcely  become 
effaced  from  the  memory  of  a  witness.  As  for  himself,  he  rarely, 
if  ever,  got  into  the  dark  alone  that  the  panorama  of  this  killing 
did  not  pass  in  review  before  his  mind's  eye.  Witness  corrected  his 
former  statement  by  saying  that  he  left  the  gambling  room  after 
the  first  shot  by  the  west  and  not  the  north  door.  Witness  made 
this  mistake  through  his  misunderstanding  of  the  diagram  used  in 
evidence,  and  with  respect  to  which  he  was  testifying. 

The  witness  denied  that,  before  the  first  shot  was  fired,  he  ran  out 
of  the  gambling  room,  through  the  billiard  room,  and  out  across  the 
pavement  into  the  main  street.  Witness  did  not  know  one  Mr. 
Phil  Heitzen.  He  did  know  Mr.  Nelson,  but  did  not  see  !N'elson  on 
that  morning.  Witness  returned  to  the  gambling  room  after  the 
shooting  was  over,  stayed  in  there  but  a  few  moments  and  left. 
After  the  first  shot  was  fired,  witness  ran  to  the  first  door  on  the 
west  side  of  the  building,  looked  back,  and  ran  out  of  the  door. 
Thence  witness  proceeded  a  little  slower,  into  the  small  whisky 
room,  where  he  slackened  his  pace.  He  did  not  go  thence  into  the 
street,  but  back  through  the  billiard  room  into  the  gambling  room. 
Witness  accomplished  these  movements  within  a  minute  and  a  half 
of  time.  He  could  not  estimate  the  distance  thus  covered,  but  it  was 
not  done  in  remarkably  quick  time.  !Nevertheless,  witness  responded 
promptly  to  his  anxiety  to  "  get  out  of  there."  Having  passed 
through  the  first  door  the  witness  proceeded  in  an  ordinary  walk. 
The  witness  was  greatly  excited  at  the  time  —  frightened  somewhat, 
perhaps, — but  was  not  demoralized.  He  could  not  i*emember  whom 
be  saw  in  the  billiard  room ;  in  fact,  he  was  too  anxious  to  reach 
the  next  room,  to  take  any  notice  of  any  one  in  that  room.  How 
it  was  that  witness  was  enabled  to  abate  his  pace,  despite  his  great 
excitement,  is  easily  explained.  His  rapid  progress  was  impeded  by 
a  crowd  as  anxious  as  he  to  get  through  the  door.  That  crowd 
surged  through  in  a  compact  mass. 

The  distance  between  the  defendant  and  the  witness  when  the 
first  shot  was  fired  was,  perhaps,  a  little  more  or  less  than  three  feet 
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The  defendant  and  the  deceased  were  about  the  same  distance 
apart.  Witness  could  not  approximately  estimate  the  distance  be- 
tween the  deceased  and  the  muzzle  of  the  pistol  when  the  first  shot 
was  fired.  The  weapon  may  have  been  held,  for  aught  he  knew, 
within  three  inches  of  the  deceased's  head,  or  fired  from  a  distance 
of  three  feet.  Since  the  killing  of  Eiley,  witness  had  lived  in 
Monterey,  Mexico,  and  Columbus,  Texas.  He  had  attended  the 
State  normal  school  since  then.  Prior  to  that  time  he  had  little  or  no 
education,  and  followed  the  trade  of  a  boot- black.  Witness  was  not 
put  nnder  bond  for  his  appearance  to  testify,  but  was  placed  on  his 
own  recognizance.  Witness  attended  court  to  testify  in  this  case 
once  in  1883,  but  not  afterwards  until  at  the  present  term.  He  was 
present  now  in  response  to  the  request  of  Mr.  Nicholson,  who  wrote 
to  hina  on  behalf  of  the  district  attorney.  He  would  not  have 
come  had  he  not  thought  that  his  traveling  expenses  both  ways 
would  be  paid  him.  Kiley  did  not  resent  defendant's  action  in 
throwing  the  chips  in  his  face.    State  closed. 

Jesse  Bennett  was  the  first  witness  for  the  defense.  He  testified 
that  he  lived  in  the  city  of  San  Antonio,  Texas.  He  had  known 
the  defendant  for  seventeen  years,  during  which  time  he  often  saw 
him  in  San  Antonio,  and  in  other  towns  in  Texas.  Witness  knew 
the  defendant  in  the  years  1877-8-9,  and  knew  his  mental  con- 
dition daring  those  years.  Witness  was  a  deputy  sheriff  of  Bexar 
county,  on  duty  in  San  Antonio,  in  December,  1877.  The  weather 
was  nnnsually  cold  during  that  month.  Capt.  John  Dobbin,  who 
was  city  marshal  of  San  Antonio  in  December,  1877,  found  the  de- 
fendant running  wild  on  the  streets  of  San  Antonio,  and  brought 
him  to  the  county  court  room  and  turned  him  over  to  Deputy  Sheriff 
McCall.  Defendant  was  brought  to  the  county  court  room  as  a 
crazy  man.  Witness  and  McCall  took  him  to  his  mother's  housCi 
who  with  some  of  his  friends  agreed  to  take  charge  of,  watch  and 
control  him. 

Cross-examined,  the  witness  stated  that  the  tenor  of  the  defend- 
ant's talk,  while  in  custody  at  the  court  room,  was  the  girl  Rosa 
Moretta,  who  heclaimed  was  his  girl,  and  that  she  had  been  taken 
from  him.  Witness  had  had  but  little  opportunity  to  judge  of  de- 
fendant's condition  since  he  removed  from  San  Antonio  to  Laredo. 
He  had  seen  him  but  few  times  since  then,  and  only  when  passing 
through  Laredo. 

Captain  John  Dobbin,  the  next  witness  for  the  defense,  testified 
that  be  had  lived  in  San  Antonio  since  1847,  and  had  known  the 
defendant  since  he  attained  his  twelfth  or  thirteenth  year  of  age. 
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Witness  was  city  marshal  of  San  Antonio  in  1877,  and  in  November 
of  that  year  took  the  defendant  into  custody.  The  circamstances 
of  that  arrest  were  these:  Grossing  the  square  on  the  day  in  ques- 
tion, the  witness  saw  the  defendant  in  Sol  Deutsch's  store,  at  the 
front  door,  which  faced  the  Main  Plaza  from  the  west  side.  He 
was  throwing  rolls  of  carpeting  and  other  goods  from  the  store  to 
the  sidewalk.  Supposing  that  he  was  drunk,  witness  arrested  him. 
On  close  examination,  however,  the  witness  discovered  that  he  was 
not  drunk,  but  crazy.  Deputy  Sheriff  McOall  ordered  witness  to 
take  the  defendant  home,  which  the  witness  did.  His  mother  and 
friends  agreed  to  assume  charge  and  control  of  him.  His  talk  and 
laugh  were  very  singular  and  queer  while  in  witness's  custody.  He 
ordered  his  mother  to  be  quiet  and  still  when  she  was  perfectly 
silent  and  quiet  '  He  complained  that  '^  his  girl "  had  been  taken 
from  him.  Witness  went  to  his  home  twice  afterwards  on  the  same 
day  to  see  how  he  was  getting  along,  and  found  him  resting  quietly. 
Witness  saw  him  before  arresting  him,  on  the  same  day,  in  Haas  & 
Oppenheimer's  store.  He  ran  into  that  store  through  one  front 
door  and  out  of  another,  kicking  over  a  clothing  sign,  and  scatter- 
ing clothing.  His  condition  then  was  plainly  that  of  an  insane 
man.  Witness  could  not  recall  the  language  he  used,  but  he  cer- 
tainly talked  strangely  to  be  a  sane  man. 

The  defense  next  introduced  Tom  Coleman,  who  testified  that  he 
had  known  the  defendant  since  1875.  Witness  went  to  San  Antonio 
in  1877.  Defendant  wrote  him  two  notes  or  letters,  which  he  sent 
by  his  brother,  and  witness  went  to  see  him  at  his  mother's  house. 
He  found  the  defendant  at  his  mother's  house,  dressed  in  a  long 
black  coat,  belted  around  the  waist  with  a  red  sash.  He  told  the 
witness  that  he  was  an  officer  of  the  army.  He  had  a  small  cane 
in  his  hand  which  he  was  using  as  a  sword,  temporarily  he  said,  as 
he  would  have  a  fine  sword  in  a  few  days.  The  witness  was  then 
on  his  way  to  Fort  Clark,  and  it  was  decided  that  defendant  should 
go  with  him.  Sam  Brewer,  George  Smith,  defendant's  brother, 
witness  and  another  man  took  him  to  Fort  Clark.  He  behaved 
very  well  en  route,  but  would  frequently  talk  flightily,  at  which 
times  witness  always  thought  him  crazy.  He  was  in  a  very  bad 
condition  during  his  stay  in  Fort  Clark.  On  one  occasion  a  man 
rode  into  Fort  Clark  and  tied  his  horse,  with  a  Winchester  rifle  at- 
tached to  the  saddle,  to  a  post.  Defendant,  on  discovering  the 
horse,  uttered  a  loud  yell,  ran  to  the  horse,  jumped  on  him,  and  rode 
him  full  speed  to  the  Las  Moras  mountain,  about  four  miles  distant, 
firiug  off  the  gun  indiscriminately  all  over  the  country.    Some  of 
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the  boys  followed  him  and  brought  him  back.  On  his  return  he 
was  asked  if  he  saw  any  deer.  He  replied  that  he  saw  many,  but 
that  to  escape  bis  fire  they  all  dived  into  the  ground.  Defendant 
remained  at  Fort  Clark  some  two  or  three  months,  and  witness, 
judging  from  his  manner  and  conduct,  thought  him  crazy.  Wit- 
ness knew  defendant's  mother  and  his  uncle  Ike  Brewer.  The  latter, 
judging  from  his  conduct  and  conversation,  is  not  of  sound  mind. 

Cross-examined,  the  witness  testified  that  he  had  known  the  de- 
fendant about  eight  years.  Defendant  was  a  sporting  man,  and  ran 
sporting  games  for  other  parties.  He  was  a  sporting  man  prior  to 
1877,  but  was  not  sporting  in  that  year.  Witness  was  a  sporting 
man.  Ike  Brewer,  the  uncle  of  the  defendant,  was  engaged  in  no 
business  other  than  walking  the  street. 

Matbias  Cranston  was  the  next  witness  for  the  defense.  He  testi- 
fied that  he  had  known  the  defendant  since  1873.  He  saw  the 
defendant  in  Fort  Clark  in  1877.  Inasmuch  as  witness  roomed  with 
the  defendant  for  two  months  in  Fort  Clark,  in  1877,  and  saw  his 
almost  every  action,  he  felt  justified  in  claiming  to  know  his  mental 
condition  at  that  time.  There  was  no  manner  of  doubt  in  the  wit- 
ness's mind  that  the  defendant  was  insane  during  those  two  months. 
Several  parties,  including  witness.  Brewer,  Bailey  and  others  from 
8an  Antonio,  kept  watch  over  defendant  all  the  time.  This  witness 
described  the  horse  and  rifle  episode  exactly  as  Tom  Coleman  did. 
On  another  occasion,  during  witness's  custody  of  defendant,  the 
witness  having  told  him  to  call  on  him  for  money  at  his  pleasure,  the 
defendant  came  to  him  and  told  him  that  he  had  made  a  few  pur- 
chases at  the  store  in  Fort  Clark,  and  wanted  money  to  pay  for 
them.  Witness  asked  what  he  had  bought.  He  replied  that  he 
had  bought  eight  or  nine  suits  of  common  clothes.  Witness  advised 
him  to  wait  until  they  went  to  some  town  where  good  clothes  could, 
be  obtained.  Defendant  consented  after  a  time.  He  then  had  a 
great  abundance  of  good  clothes. 

Jason  Wilson  was  the  next  witness  for  the  defense.  He  testified 
that  he  had  known  the  defendant  since  his  early  youth.  Defendant 
was  in  the  employ  of  the  witness  and  Mr.  Rodick  at  the  time  of  the 
killing  of  Riley.  Witness  saw  him  daily  for  a  month  or  two  prior 
to  the  killing  of  Riiey.  He  saw  him  on  the  evening  or  night  before 
the  killing.  Sometime  before  that  killing  the  witness  and  Rodick, 
in  consultation  about  their  business,  discussed  the  condition  of  the 
defendant  Basing  their  opinions  upon  his  general  actions,  they 
reached  the  conclusion  that  the  defendant  was  not  a  rational  being. 
Witness  ooold  recall  no  single  act  upon  which  they  predicated  their 
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opinion,  bat  they  reached  the  conclasion  that  he  was  unsafe  and  nn- 
reliabla  Witness  very  soon  afterwards  discovered  that  defendant 
was  mentally  incompetent  to  transact  business  for  him  and  Rodick. 
During  his  service  with  witness  and  Bodick,  the  defendant  suddenly, 
unaccountably  and  without  notice,  went  to  San  Antonio.  He  was 
exceedingly  nervous  at  that  time,  and,  as  he  was  working  for  wit- 
ness and  Bodick,  they  used  every  effort  to  induce  him  to  deport 
himself  in  a  business  way.  He  could  not  be  controlled.  He  lost 
heavily  gambling  on  the  night  before  he  left  for  San  Antonio. 
Next  morning  he  was  much  agitated  and  excited.  He  returned 
from  San  Antonio  in  a  few  days,  when  witness  remarked  to  Sodick: 
^^  Something  is  the  matter  with  that  boy."  Bodick  spoke  of  defend- 
ant's condition  to  Lamb  and  Biley.  From  his  general  conduct  and 
actions  while  in  the  employ  of  witness  and  Bodick,  they  considered 
the  defendant  insane. 

Gross-examined,  the  witness  said  that,  at  the  time  spoken  of,  he 
was  managing  a  gambling  house  for  Mr.  Bodick,  and  the  defendant 
was  dealing  a  monte  game  under  witness's  supervision.  The  aver- 
age custom  on  defendant's  table  at  night  was  about  $750.  Biley 
was  dealing  faro  at  Sim  Cooley's  gambling  house.  These  were  not 
opposition  houses,  as  Bodick  was  interested  in  both.  On  the  night 
before  the  killing,  the  witness  removed  the  money  from  defendant's 
table,  and  locked  it  up,  as  he  considered  him  too  unreliable  to  be 
trusted  with  it.  Witness  did  not  then  trust  him  about  anything, 
but  was  looking  after  things  himself  every  day.  Defendant  was 
about  witness's  place  until  9  or  10  o'clock  on  the  night  before  the 
killing.  From  there  he  went  to  Cooley's  gambling  house,  and  en- 
tered the  game  at  Biley's  table.  Witness  looked  in  at  Biley's,  but 
did  not  stay.  He  understood  while  there  that  defendant  had  lost 
a  considerable  amount,  and  had  acted  ridiculously.  He  had  been 
drinking  but  little.  Witness  was  at  the  telegraph  office  when  Biley 
was  killed.    He  afterwards  saw  the  body. 

Mrs.  Heitzen,  the  defendant's  mother,  testified  in  his  behalf  that 
the  defendant  lived  with  her  in  Laredo  at  the  time  of  the  killing  of 
Biley.  For  three  weeks  prior  to  the  killing  the  conduct  of  the  de- 
fendant was  very  peculiar  and  very  wild.  He  left  suddenly  for 
San  Antonio,  and  returned  in  a  few  days,  his  wild  condition  of 
mind  very  much  aggravated.  It  continued  to  get  worse  until  the 
18th  of  February.  On  the  night  of  that  day  he  woke  up  suddenly, 
weeping  violently,  wringing  his  hands  and  saying  that  he  had  just 
received  a  letter  from  his  brother  George  at  San  Antonio,  and  de- 
manding that  his  clothes  be  packed  for  a  trip  to  San  Antonio.    His 
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brother  George  had  then  been  dead  a  little  over  three  years.  When 
he  came  home  on  the  14th  day  of  February,  the  day  before  the 
homicide,  he  appeared  very  much  troubled,  and  said  that  he  wanted 
no  dinner.  After  a  late  dinner,  he  left  the  house  and  witness  saw 
no  more  of  him  until  after  Eiley's  death.  Two  uncles  of  the  wit- 
ness, on  her  father's  side,  and  one  of  witness's  brothers,  Nathaniel 
Brewer,  died  insane,  and  witness's  only  living  brother,  while  not 
insane,  is  idiotic.  Witness's  knowledge  of  the  circumstances  sur- 
rounding defendant  enabled  her  to  declare  that  he  was  not  a 
responsible  being  on  the  15th  day  of  February,  1882.  Defendant 
was  flighty-minded  from  his  infancy,  and  eight  years  prior  to  this 
trial  was  generally  pronounced  insane,  and  was  insane  and  entirely 
destitute  of  reason.  He  was  then  kept  locked  in  a  room  for  three 
weeks,  and  then  was  sent  to  Fort  Olark. 

Miss  Jennie  Miller  was  the  next  witness  for  the  defense.  She 
testified  that  she  had  known  the  defendant  about  five  years.  Wit- 
ness lived  with  defendant's  mother  in  Laredo,  when  Biley  was 
killed.  Defendant  came  home  late  on  the  night  of  February  13th, 
very  much  troubled  and  distressed,  and  in  that  condition  went  to 
bed.  Suddenly  he  woke  up  weeping  and  screaming.  His  mother 
asked  him  what  was  the  matter,  and  he  replied  that  he  had  just 
received  a  letter  from  his  brother  George.  His  brother  George  had 
been  dead  three  years.  Chloroform  was  administered  and  he  grew 
quiet.  His  actions  next  morning  were  strange  and  wild.  He  said 
l^t  he  was  going  down  to  Jack  Harris's  to  see  his  brother  George. 
^  Jack  EUtrris's"  was  a  saloon  in  San  Antonio.  He  went  from  home 
to  town  on  the  morning  of  the  14th,  and  came  back  to  dinner  late. 
He  went  back  to  town,  after  refusing  to  eat,  and  witness  saw  no 
more  of  him.     Witness  thought  from  his  acts  that  he  was  crazy. 

W.  H.  Nelson  was  the  next  witness  for  the  defense.  He  testified 
that,  at  the  time  of  the  killing  of  Riley,  he  was  running  a  house  of 
his  own  opposite  Cooley's  establishment  in  Laredo.  Witness  went 
to  Cooley's  saloon  on  the  morning  of  the  killing  to  get  a  drink. 
From  the  saloon  he  went  into  the  billiard  room,  which  led  into  the 
gambling  room.  Witness  was  going  in  at  the  billiard  room  door 
fronting  the  street  when  the  first  shot  was  fired.  From  that  door, 
witness  saw  parties  running  from  the  gambling  into  the  billiard 
room.  This  was  just  before  the  first  shot  was  fired.  Several  per- 
sons besides  the  boy  Frank  Webb  ran  out.  W  itness  heard  two  shots, 
and  he  saw  the  boy  Frank  Webb,  whom  he  knew  well,  in  the  bill- 
iard room  long  before  the  first  shot  was  fired.  Webb  came  out 
with  others  who  fled  from  the  gambling  room. 
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Cross-examined,  witness  said  that  he  saw  Lott  Johnson,  Lee 
Ward,  Lewis,  Frank  Webb  and  others  come  out  of  the  gambling 
room  before  the  first  shot  was  fired.  They  came  oat  together.  The 
witness  denied  that,  on  the  night  previous  to  this  trial,  when  stand- 
ing on  the  gallery  of  the  St.  James,  he  told  the  district  attorney 
and  Mr.  Pierce  that  he  did  not  see  Frank  Webb  until  after  the  first 
shot  was  fired.    The  defense  closed. 

Frank  Wallace  testified,  for  the  State,  in  rebuttal,  that  he  was  in 
Cooley's  saloon  on  the  day  of  the  killing.  He  saw  the  defendant  in 
the  gambling  room  playing  against  Kiley's  bank,  but  did  not  know 
his  mental  condition.  He  might  or  might  not  have  been  excited — 
the  witness  did  not  know;  nor  did  he  know  whether  he  was  sane  or 
insane.  The  witness  did  not  think  an  insane  man  could  protect 
himself.  Witness  saw  defendant  when  he  came  out  of  the  gambling 
room  after  the  shooting,  and  when  he  was  arrested.  He  looked 
perfectly  calm  as  he  came  out  of  the  gambling  room.  Witness  did 
not  see  Mr.  Nelson  about  Cooley's  on  that  morning. 

The  motio];!  for  new  trial  presented  the  questions  discussed  in  the 
opinion. 

Wdoh  <6  Oivens  and  E.  J.  Hamner^  for  the  appellant 

J.  H.  Burt8j  Assistant  Attorney-General,  for  the  State. 

WnrrB,  Presiding  Judgb.  Appellant  was  indicted  in  Webb  county 
for  the  murder  of  one  Thomas  Biiey.  On  his  application  the  venae 
was  changed  to  Nueces  county,  where  upon  trial  of  the  case  he  was 
convicted  of  murder  of  the  second  degree,  his  punishment  being  as- 
sessed at  ten  years'  imprisonment  in  the  penitentiary. 

The  first  error  complained  of  is  that  the  court  was  without  juris- 
diction to  try  the  case,  because  the  record  shows  that  the  indictment 
was  found  and  presented  by  an  illegal  grand  jury,  the  same  being 
<K>mposed  of  but  eleven  men. 

In  Lett's  case  this  court  held  that  a  grand  jury  in  this  State,  as 
constituted  by  section  13  of  article  Y  of  the  Constitution,  is  com- 
posed of  twelve  men,  and  no  other  number  greater  or  less.  Such  a 
grand  jury  alone  can  present  a  valid  indictment  under  our  Bill  of 
Rights  (Const.,  art.  I,  sec.  10),  and  an  indictment  presented  by  a 
purported  grand  jury  composed  of  any  other  number  of  men  is  an 
absolute  nullity,  and  incapable  of  conferring  jurisdiction  upon  any 
court  of  this  State.  Such  error  goes  to  the  foundation  of  the  suit,  and 
can  be  availed  of  in  any  manner  and  at  any  stage  of  the  proceed* 
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ingSy  even  without  exception  below,  and  on  appeal  will  be  revised 
by  this  court  if  apparent  of  record.  (18  Texas  Ct.  App.,  627.)  This 
doctrine  has  been  reafSrmed  at  the  present  term  in  the  case  of  MC' 
ITeese  v.  The  State.     {Ante,  p.  48.) 

Now  let  ns  see  how  the  matter  is  made  to  appear  in  the  record 
before  us.  In  the  district  court  of  Webb  county,  where  the  indict- 
ment was  found,  it  is  shown  that  on  July  3, 1882,  twelve  grand  jurors 
who  had  been  previously  selected  and  summoned,  and  whose  names 
are  set  out,  appeared  in  court,  were  duly  qualified,  organized  and 
impaneled  as  a  grand  jury  for  the  term.  One  Cayetano  De  La  Garza 
was  one  of  the  twelve  grand  jurors  thus  impaneled. 

On  Monday,  the  10th  day  of  July,  1882,  and  after  the  jury  had 
been  in  session  six  days  at  least,  the  record  contains  this  recital,  viz. : 
"Monday,  July  10th,  1882,  and  now  on  this  day  the  grand  jury 
through  their  foreman,  S.  T.  Foster,  Esq.,  report  to  the  judge  pre- 
siding that  they  had  excused  Cayetano  De  La  Garza,  one  of  their 
number,  from  further  attendance  on  their  meetings  at  this  term  of 
the  court.  .  .  .  And  now  on  this  day  came  into  open  court 
the  grand  jury,  and  through  their  foreman  hand  to  the  judge  pre- 
siding the  following  bills  of  indictment;"  and  amongst  them  was 
the  indictment  in  this  case. 

It  is  contended  that  when  one  of  their  number  was  excused  for 
the  term,  that  broke  up  and  disorganized  the  entire  body,  and  com- 
pletely destroyed  its  autonomy.  The  proposition  insisted  upon  is 
that  ^^  there  was  and  is  no  authority  in  the  trial  court  or  in  its  adjunct, 
the  grand  jury,  to  excuse  for  the  term  one  of  twelve  members  of  a 
grand  jury,  and  thus  leave  it,  in  violation  of  the  Constitution,  oom- 
posed  of  eleven  men.^^ 

It  is  declared  by  the  Constitution  that  ^^  grand  and  petit  juries 
shall  be  composed  of  twelve  men ;  but  nine  members  of  a  grand 
jury  shall  be  a  quorum  to  transact  business  and  present  bills." 
(Const,  art.  V,  sec.  13.)  Under  provisions  of  the  law  sixteen  men  are 
selected  and  summoned  (Code  Crim.  Froc,  art.  357),  out  of  whom 
twelve  are  to  be  selected  and  organized.  When  less  than  twelve  of 
those  summoned  attend,  the  court  shall  order  the  sheriff  to  summon 
soch  additional  number  of  persons  as  may  be  deemed  necessary  to  con- 
stitute a  grand  jury  of  twelve  men.  (Code  Crim.  Proc.,  art.  368.) 
^Nine  members  shall  be  a  quorum  for  the  purpose  of  discharging 
any  duty  or  exercising  any  right  properly  belonging  to  the  grand 
jury."  (Code  Crim.  Proc,  art.  390.)  We  know  of  no  authority  of 
law  which  gives  to  a  grand  jury,  once  organized,  the  power  to  ex- 
cuse one  of  its  members  for  the  term.  Such  practice  is,  to  say  the 
least  of  it^  irregular.    We  think  that  the  law  contemplates  that 
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there  must,  nntil  they  are  discharged  by  the  court  for  the  term,  be 
always  subject  for  duty,  if  necessary,  twelve  men.  They  are  not 
all  required,  however,  to  be  present  and  acting  when  a  bill  is  found, 
because  nine  are  declared  a  quorum,  and  nine  can  '^  transact  busi- 
ness and  present  bills."  Such  being  the  case,  we  think  the  jary 
might  very  properly,  when  necessary,  excuse  one  or  more  of  its 
members  temporarily,  so  as  the  body  be  not  reduced  below  a  quorum 
of  nine  men  at  any  one  time. 

But  did  the  unauthorized  act  of  the  grand  jury  discharge  the 
juror?  We  think  not.  The  court  alone  could  discharge  the  duly, 
organized  grand  jury  as  a  body  for  the  term.  It  has  no  authority  to 
discharge  a  single  juror  after  being  impaneled,  for  the  term,  any  more 
than  the  grand  jury  has.  It  follows,  then,  that  the  authority  to 
discharge  was  wholly  wanting,  and  the  pretended  discharge  was 
therefore  an  absolute  nullity,  and  the  juror  was  still  as  much  liable 
to  be  required  to  do  duty  as  any  of  those  remaining.  The  action 
was  not  only  irregular  but  was  absolutely  void,  and,  being  void,  it 
could  not  and  did  not  affect  the  legal  constitution  of  the  grand  jury 
as  originally  organized  by  the  court.  That  organization  still  re- 
mained, and  if  nine  of  that  organization  were  present  and  trans- 
acted any  business  that  the  whole  body  could  transact,  even  to  the 
finding  and  presenting  of  bills,  that  was  suflScient  under  the  Con- 
stitution and  laws.     {State  v.  Miller^  8  Ala.,  848.) 

Moreover  in  this  case,  for  aught  that  appears,  the  supposed  dis- 
charged juror  was  not  discharged  or  attempted  to  be  discharged 
until  after  he  had  acted  with  his  fellows,  the  other  eleven,  in  find- 
ing the  bill  in  this  case.  The  recitals  we  have  copied  would  indi- 
cate that  he  was.  We  find  no  error  in  the  mode  and  manner  of  the 
presentment  of  the  indictment. 

Defendant  made  a  first  application  for  continuance,  and  the  dis- 
trict attorney  filed  a  denial  of  the  same,  under  oath,  as  to  diligence, 
as  is  allowed  to  be  done  by  article  564,  Code  Criminal  Procedure. 
This  denial  was  presented  to  the  judge  with  the  application,  and 
the  court  overruled  the  application,  for  want  of  diligence.  Defend- 
ant's counsel  then  requested  permission  to  file  counter-affidavits  and 
to  join  issue  upon  the  denial,  which  the  court  refused  because  the 
application  had  already  been  acted  upon  and  overruled.  Counsel 
then  saved  an  exception  to  this  ruling  and  asked  time  of  the  court 
within  which  to  prepare  and  present  his  bill  of  exceptions,  which 
the  court  would  not  allow,  but  informed  counsel  that  the  same  could 
be  prepared  and  presented  at  some  future  time;  and  a  bill  of  ex- 
ceptions was  reserved  to  this  action  of  the  court. 

Where  a  *'  party  is  dissatisfied  with  any  ruling,  opinion  or  action 
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of  the  court,  he  may  except  thereto  at  the  time  the  same  is  made, 
and  at  his  request  time  shall  be  given  to  embody  such  exception  in 
a  written  bill."  (Rev.  Stats.,  art.  1358;  Code  Crim.  Proc.,  art.  686; 
Soger  v.  The  State,  11  Texas  Ct.  App.,  110;  Knox  v.  The  StaU,  11 
Texas  Ct.  App.,  148.)  It  was  unquestionably  erroneous  for  the 
court  to  refuse  to  allow  time  to  prepare  the  bill  of  exceptions  then, 
because  defendant  had  a  legal  right  to  have  it  prepared  at  that  time. 
But  it  is  not  every  error  which  will  require  a  reversal  of  the  judg- 
ment, and  errors  without  prejudice  are  of  this  character.  It  is  not 
shown  that  defendant  has  been  prejudiced,  and  that  the  bill  subse- 
quently prepared  and  granted  does  not  present  as  fully  all  the  mat- 
ters pertaining  to  the  ruling  as  they  could  or  would  have  been  pre- 
sented, if  the  bill  had  been  prepared  and  granted  at  the  time  of  the 
ruling.  The  exception  made  was  to  the  refusal  of  the  court  to  per- 
mit defendant^  after  the  application  for  continuance  was  overruled, 
to  file  counter-affidavits  and  join  issue  in  the  contest  or  denial  of  the 
district  attorney  as  to  the  diligence  shown  by  the  application.  The 
bill  of  exceptions  is  itself  defective,  in  that  it  fails  wholly  to  set  out 
said  counter-affidavits.  Unless  the  affidavits  are  set  out,  we  cannot 
tell  how  far,  or  whether,  indeed,  defendant  has  been  injured  or 
prejudiced.  It  is  true  that  the  statute  provides  that  when  the  state- 
ments with  regard  to  diligence  are  denied  under  oath,  '^  the  issue 
shall  be  tried  by  the  judge,  and  he  shall  hear  testimony  by  affida- 
vits and  grant  or  refuse  the  continuance,  according  to  the  law  and 
the  facts  of  the  case.'*  (Code  Crim.  Proo.,  art.  565.)  But  in  this  case 
it  appears  that  defendant  did  not  ask  or  request  permission  to  file 
his  testimony  by  affidavits  until  after  the  court  had  determined  the 
issue  made  by  the  affidavit  of  the  district  attorney,  and  had  over- 
ruled the  application;  nor  is  it  stated  or  otherwise  made  to  appear 
that  he  did  not  have  notice  of  the  filing  of  the  denial  and  affida- 
vits of  the  district  attorney  before  the  same  were  submitted  to  and- 
passed  upon  by  the  judge.  If  he  knew  of  such  denial  and  the  filing 
thereof,  and  failed  to  file  his  counter-affidavits  in  proper  time,  and 
before  action  by  the  court,  he  has  no  one  to  blame  but  himself.  But 
again,  the  record  discloses  that  on  defendant's  motion  for  new  trial, 
when  bis  application  for  continuance  was  a  second  time  entitled  to  be 
considered  by  the  court,  the  district  attorney  again  filed  his  affidavit 
contesting  the  diligence  disclosed  in  substantially  the  same  terms 
and  for  the  same  reasons  as  stated  in  his  denial  when  the  application 
was  pre990(ed  to  the  court  in  the  first  instance,  and  we  fail  to  find 
any  counter-affidavits  made  by  and  in  behalf  of  defendant  even  at 
that  time.    We  do  not  think  the  bill  of  exceptions  sufficient  either 
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ia  the  matter  as  stated  or  ia  the  prejadice  shown  to  defendant's 
rights'. 

Quite  a  number  of  objections  are  urged  to  the  charge  of  the 
court.  The  defense  relied  upon  was  insanity,  and  there  was  testi- 
mony tending  to  support  this  defense.  The  testimony  tended  to 
show  the  hereditary  taint  of  insanity  in  defendant's  family,  and  the 
fact  that  he  himself  had  been  deranged  more  than  once  prior  to  the 
homicide,  and  there  was  some  testimony  as  to  his  condition  just 
previous  to  the  homicide,  giving  color  to  the  defense.  '  At  all  events, 
the  evidence  was  of  a  character  to  require  of  the  court  a  charge 
upon  this  defense. 

Let  us  see  how  the  charge  is  made  to  apply  to  this  defense.  1.  In 
its  fifth  paragraph  the  jury  were  instructed  as  follows:  ^'Malice  is 
implied  from  the  commission  of  any  premeditated,  deliberate  killing, 
or  where  the  killing  was  done  suddenly,  without  any,  or  without 
a  considerable,  provocation."  This  is  not  a  correct  rule  or  definition 
of  implied  malice,  and  especially  when  applied  to  the  defense  set  up 
in  this  case.  A  correct  rule  of  implied  malice  is  that  ^'  where  it  is 
shown  that  a  homicide  was  intentionally  committed,  and  the  facts 
show  that  it  was  done  neither  with  express  malice  nor  under  cir- 
cumstances excusing,  justifying  or  mitigating  the  act,  the  law  in 
that  event  implies  malice  and  the  offense  is  murder  in  the  second  de- 
gree." {Douglass  v.  The  State^  8  Texas  Ct.  App.,  520;  Hai*ris  v. 
The  State,  id.,  90;  Evbhy  v.  The  State,  id.,  598;  Ellison  v.  The 
StaU,  12  Texas  Ct.  App.,  558;  Neyland  v.  The  State,  13  Texas  Ct. 
App.,  536;  Tum^  v.  The  State,  16  Texas  Ct.  App.,  379.) 

The  vice  in  the  court's  definition  is  apparent  when  considered 
with  reference  to  the  defense  of  insanity.  It  makes  a  sudden  kill- 
ing which  is  without  provocation  per  se  a  killing  upon  implied 
malice,  and  murder  of  the  second  degree.  And  yet  such  a  killing 
could  and  might  be  committed  by  an  insane  man.  If  by  an  insane 
party,  under  the  circumstances  mentioned,  the  law  would  excise  it 
for  want  of  that  ^' sound  memory  and  discretion"  essential  to  the 
crime  of  murder  (Penal  Code,  art.  607),  and  moreover  because  the 
law  itself  expressly  declares  that  ''no  act  done  in  a  state  of  insanity 
can  be  punished  as  an  offense."  (Penal  Code,  art.  39 ;  Webb  v.  The 
State,  9  Texas  Ct.  App.,  490;  Erwin  v.  The  State,  10  Texas  CL  App., 
700.) 

2.  The  closing  sentence  of  the  sixth  paragraph  of  the  charge  is 
in  these  words:  "If,  however,  you  shall  have  a  reasonable  doubt 
of  his  being  guilty  of  murder  in  the  first  degree,  you  will  acquit 
him  of  murder  in  the  first  degree,  and  find  him  guilty  of  murder  in 
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the  second  degree^  and  assess  his  punishment  at  confinement  in  the 
penitentiary  for  any  number  of  years  not  less  than  five."  It  is 
true  that  the  previous  context  of  the  paragraph  qualifies  this  sen- 
tence, in  that  it  presupposes  the  jury  to  have  found,  and  is  predi- 
cated upon  the  fact,  that  murder  had  been  committed.  Still  the 
sentence,  being  a  separate  one,  detached  by  a  full  period  from  the 
context,  is  objectionable  at  least  as  being  calculated,  if  indeed  it 
did  not  tend  strongly,  to  mislead  the  jury. 

3.  In  the  seventh  paragraph  the  jury  were  instructed  that  the 
defense  of  insanity  must  be  clearly  proved,  and  that  the  insanity 
must  have  existed  at  the  very  commission  of  the  offense.  Upon 
comparison  we  find  this  paragraph  to  be  a  literal  copy  of  an  instruc- 
tion approved  by  this  court  in  Glark  v.  The  State,  8  Texas  Ot.  App., 
350.  It  is  strenuously  insisted  that  the  charge  is  wrong  and  in  con- 
flict with  the  rule  announced  in  Jones  v.  The  State,  13  Texas  Ct. 
App.,  1,  which  is,  that  such  substantive  defenses  as  insanity  must 
be  established  by  defendant  by  a  preponderance  of  evidence.  We 
are  unable  to  see  any  serious,  appreciable  conflict  in  the  charge  and 
this  latter  rule.  The  whole  subject  is  discussed  in  Webb  v.  The  State, 
9  Texas  Ct.  App.,  490,  and  Eing  v.  The  State,  9  Texas  Ot.  App.,  615, 
and  the  rule  declared  was  that  the  defendant  **  should  show  his  in- 
sanity clearly,  and  to  that  extent  that  the  minds  and  consciences  of 
the  jury  can  say  that  on  account  of  his  insanity  he  was  guiltless  of 
entertaining  the  criminal  intent  essential  to  responsibility  for  the 
crime  charged."  And  the  same  doctrine  is  reaffirmed  in  Johnson  v. 
The  State,  10  Texas  Ct.  App.,  571.  All  that  is  required  is  that  the 
evidence  should  be  sufficiently  clear  to  satisfy  the  minds  and  con- 
sciences of  the  jury  that  insanity  is  proven,  and  Joneses  case  simply 
declares  that  a  preponderance  of  the  evidence  may  be  sufficient  for 
that  purpose.    The  objection  is  not  well  taken. 

4.  Nowhere  in  the  entire  charge  is  there  a  direct,  positive  and 
affirmative  instruction  upon  insanity  as  a  defense,  and  nowhere 
were  the  jury  told  substantially  even  what  is  most  emphatically  de- 
clared by  statute  to  be  the  law,  to  wit,  that  "  No  act  done  in  a  state 
of  insanity  can  be  punished  as  an  offense."  (Penal  Code,  art.  39.) 
Defendant  was  entitled  to  such  an  instruction. 

For  errors  pointed  out  in  the  charge  of  the  court  to  the  jury,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
[Opinion  delivered  October  24, 1885.] 
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[No.  1891.] 
Mo  Parte  Gbegomo  Mato. 

1*  Habeas  Ck)BFUB— Case  Overrxtled.— It  waa  held  by  this  court  in  Parkei's 
case,  5  Texas  Ct.  A  pp.,  579,  that  a  person  accused  of  a  criminal  offense  had 
no  right,  after  the  presentment  of  an  indictment  against  him,  to  inquire,  by 
writ  of  habeas  corpus,  into  the  constitutionality  of  the  law  under  which  he 
was  arrested,  and  that  his  only  means  of  testing  that  question  was  by  trial 
in  the  appropriate  court.  Since  the  rendition  of  that  decision  the  United 
States  supreme  court,  in  Ex  parte  Siebold,  100  XT.  S.,  871,  has  held  other- 
wise, and  announced  the  contrary  rule  that  not  only  after  indictment,  bat 
even  after  conviction,  the  writ  of  habeas  corpus  is  available  to  inquire  into 
the  constitutionality  of  the  law  under  which  the  applicant  was  indicted  and 
tried ;  and  that  if  the  law  is  determined  to  be  unconstitutional,  the  prisoner 
should  be  discharged,  no  matter  what  may  be  the  status  of  his  case.  With- 
out concurring  in  the  logic  of  this  doctrine,  this  court  adopts  it,  and,  to  har- 
monize its  rulings  therewith,  overrules  Parker's  case,  supra, 

9l  Constitutional  Law— Delegation  of  Leoislative  Powee— Case  Stated. 
The  applicant  in  this  case,  who  was  held  in  custody  under  an  indictment 
charging  him  with  theft,  sought  his  discharge  by  means  of  the  writ  of 
habeas  corpus,  upon  the  ground  that  the  term  of  the  district  court  at 
which  the  indictment  was  preferred  against  him  was  held  without  authority 
of  law,  because,  1.  The  said  term  of  the  district  court  was  fixed  by  the  dis- 
trict judge  and  not  by  legislative  enactment.  2.  Because  the  acts  of  the 
Legislature  purporting  to  confer  upon  district  judges  authority  to  fix  the 
times  for  holding,  and  the  terms  of,  the  district  court  in  newly  organiased 
counties,  whenever  any  unorganized  county  in  their  district  should  become 
organized,  was  unconstitutional  and  void,  such  acts  being  an  effort  on  the 
part  of  the  Legislature  to  delegate  a  power  it  alone  could  exercise.  The  act 
thus  called  in  question,  entitled  **  An  act  to  authorize  district  judges  to  fix 
times  for  holding  courts  in  newly  organized  counties,"  approved  April  2o, 
1882,  provides  as  follows:  ''  Whenever  any  unorganized  county  within  this 
State  has  become  organized,  there  being  no  time  fixed  by  law  for  holding 
district  court  in  such  counties,  the  district  judge  in  whose  judicial  distriot 
such  county  is  situated  shall  fix  times  to  hold  at  least  two  terms  of  court 
each  year  in  each  of  such  counties  by  a  written  declaration  to  be  forwarded 
by  the  district  judge  to  the  district  clerk  of  the  county,  and  by  him  spread 
on  the  minutes  of  the  district  court  When  the  times  are  so  fixed,  they 
shall  not  be  changed  except  by  an  act  of  the  Legislature."  (Acts  Called 
Session,  17th  Leg.,  p.  4.)  Held,  that  the  act  in  question  is  not  repugnant  to 
section  1  of  article  II  of  the  Constitution ;  it  is  not  a  delegation  by  the  Leg- 
islature of  legislative  power,  but  is  an  enactment  by  the  Legislature,  though 
dependent  for  its  operative  force  upon  a  future  contingency,  and  is  there- 
fore an  exercise  of  legislative  power  within  the  scope  of  the  Constitution. 
See  the  opinion  in  eostenso  for  an  elaboration  of  the  question,  and  for  a 
resumS  of  the  authorities  bearing  upon  it. 

8.  District  Coubt  Terms — Case  Stated.  ~  The  county  of  Edwards  becoming 
an  organized  county  in  October,  1883,  the  judge  of  the  judicial  district  in 
which  it  is  situated,  on  the  12th  day  of  February,  1884,  dispatched  to  the 
district  clerk  of  the  said  county  a  written  notice  fiking  the  terms  of  court 
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in  said  county  to  commeuce  on  Monday^  the  7th  day  of  July,  1884,  and 
Monday,  the  15th  day  of  December,  1884.  On  the  lath  day  of  the  May  fol- 
lowing, another  written  order  or  declaration  of  said  judge  was  spread  ou 
the  minutes  of  the  said  district  court,  directing  that  a  term  of  the  district 
court  of  Edwards  county  would  convene  on  the  7th  day  of  July,  1884.  It 
was  the  term  of  court  held  by  virtue  of  this  last  order  that  is  complained  of. 
HeUi,  that,  as  the  7th  day  of  July,  1884,  fell  ou  Tuesday  instead  of  Monday^ 
the  second  order  does  not  operate  a  material  change  in  the  &rst  order,  inas- 
much as  both  provided  that  the  court  should  convene  on  the  7th  day  of 
July,  1884.  The  second  was  not  a  new  order  fixing  the  term  of  court,  but 
an  order  correcting  the  first,  ao  as  to  designate  by  its  proper  name  the  day 
on  which  the  7th  of  July,  1881,  fell.    The  objection  is  hypercritical. 

Habeas  Corpus  on  appeal  from  the  District  Coart  of  Edwards. 
Tried  below  before  the  Hon.  T.  1^  Paschal. 

The  opinion  of  the  court  sufficiently  discloses  the  nature  of  the 


The  transcript  brings  up  no  brief  for  the  applicant 
J.  77.  BurU^  Assistant  Attorney-General,  for  the  State. 

White,  PREsroiNo  Judob.  At  a  term  of  the  district  court  held 
in  and  for  the  county  of  Edwards,  to  wit,  on  the  8ih  of  July,  1885, 
appellant  was  indicted  for  theft  of  property  over  the  value  of  $20. 
He  was  arrested  the  same  day,  and  on  the  same  day  made  applica- 
tion to  the  Hon.  Thomas  M.  Paschal,  judge  of  the  thirty-eighth 
judicial  district,  for  a  writ  of  kaJbeas  carpus^  in  which  he  prayed 
that  upon  a  hearing  of  said  writ  the  prosecution  against  him  should 
be  dismissed  and  be  be  discharged  from  custody.  In  substance,  the 
grounds  upon  which  he  based  his  right  to  the  writ  and  discharge 
under  it  were  that  the  term  of  the  district  court  then  being  held, 
and  at  which  the  pretended  indictment  against  him  was  found  and 
preferred,  was  being  held  without  any  valid  authority  of  law,  in 
this: 

1.  Because  said  term  of  court  was  fixed  by  the  district  judge, 
and  not  by  legislative  enactment. 

S.  That  the  acts  of  the  Legislature  purporting  to  confer  upon 
district  judges  authority  to  fix  the  times  for  holding  and  the  terms 
of  court  in  newly  organized  counties,  whenever  any  unorganized 
county  in  their  districts  should  become  organized,  was  unconstitu- 
tional and  void,  such  acts  being  an  effort  on  the  part  of  the  Legis- 
lature to  delegate  a  power  it  alone  could  exercise. 

The  application  for  haheas  corpw  was  granted,  and  ^pon  the 
Vou  XIX— 8 
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hearing  of  the  same  by  the  court  the  applicant  was  adjudged  to  be 
in  legal  restraint,  and  was  remanded  to  the  custody  of  the  sheriff  of 
Edwards  county,  to  be  by  him  safely  kept  in  default  of  his  giving 
the  bail  which  bad  previously  been  fixed  by  the  court  at  the  sum  of 
$700.  From  this  judgment  he  prosecutes  his  appeal  to  this  court 
By  act  of  the  regular  session  of  the  Seventeenth  Legislature,  ap- 
proved March  28,  1881,  the  unorganized  county  of  Edwards  was 
put  into  the  twenty-fourth  judicial  district  and  attached  to  the 
county  of  Kerr  for  judicial  purposes.  (Acts  17th  Leg.,  pp.  68  and  69.) 

An  act  was  passed  by  the  Seventeenth  Legislature  at  its  called 
session,  and  approved  April  25,  1882,  which  was  entitled  *^  An  act 
to  authorize  district  judges  to  fix  times  for  holding  courts  in  newly 
organized  counties."  It  provided :  "  That  whenever  any  unorgan^ 
ized  county  within  this  State  has  become  organized,  there  being  no 
time  fixed  by  law  for  holding  district  court  in  such  counties,  the 
district  judge  in  whose  judicial  district  such  county  is  situated  shall 
fix  times  to  hold  at  least  two  terms  of  court  each  year  in  each  of 
such  counties,  by  a  written  declaration  to  be  forwarded  by  the  dis- 
trict judge  to  the  district  clerk  of  the  county,  and  by  him  spread 
on  the  minutes  of  the  district  court  When  the  times  are  so  fixed 
they  shall  not  be  changed  except  by  an  act  of  the  Legislature.'^ 
(Acts  Called  Sess.  of  17th  Leg.,  p.  4.)  J 

Edwards  county,  being  still  unorganized,  was  again  attached  for 
judicial  purposes  to  the  county  of  Kerr,  in  the  thirty-eigiith  judicial 
district,  by  the  thirty-eighth  section  of  an  act  of  the  Eighteenth 
Legislature,  approved  April  9,  1883,  entitled  ^'  An  act  to  redistrict 
the  State  into  judicial  districts,  and  fix  the  times  for  holding  court 
therein,"  etc.  And  by  the  fortieth  section  of  said  act  it  was  again 
further  provided  that  "whenever  any  unorganized  county  shall  or- 
ganize, the  district  judge  of  the  district  including  such  county  may 
designate  the  times  for  holding  the  district  court  therein,  and  give 
the  necessary  notice  of  such  time,  and  hold  the  district  court  in  such 
county  at  the  times  so  fixed  until  otherwise  provided  by  law." 
(Acts  18th  Leg.,  p.  65.)  In  October,  1883,  Edwards  county  became 
a  legally  organized  county. 

On  the  12th  day  of  February,  1884,  the  following  order  or  decla- 
ration was  spread  upon  the  minutes  of  the  district  court  of  said 
county,  viz. : 

"  Castbovillb,  Tex.,  February  11, 1884. 
«  To  G.  R.  Jaekson,  District  Clerk,  Edwards  Co.,  Texas: 

"SiE — You  are  hereby  notified  that  the  terms  of  the  district  court 
of  Edwards  county  will  be  held  at  Leakey,  in  said  county,  on  Mon- 


Digiti 


ized  by  Google 


1885.]  EcPariel^io.  115 

Opinion  of  the  court 

day.  the  7th  day  of  Jaly,  A.  D.  1884,  and  on  Monday,  the  15th  day 
of  Deoeraber,  A.  D.  1884,  and  will  continue  in  session  one  week. 
Yon  are  further  instructed  to  spread  this  order  upon  the  minutes  of 
the  district  court  of  said  county.  T.  M.'Pa8chal, 

"Judge  Twenty-fourth  Judicial  District,  Texas." 

On  the  13th  day  of  May,  1885,  another  order  or  declaration  was 
spread  on  the  minutes  of  said  district  court,  viz. : 
"  To  the  Clerk  of  the  District  Court  of  Edwards  Co.^  Texas: 

^  Yoa  are  hereby  notified  to  spread  upon  the  minutes  of  the  dis- 
trict court  of  Edwards  county  this  order,  to  wit:  That  a  term  of 
the  district  court  of  the  thirty-eighth  judicial  district  of  Texas  be 
held  at  Leakey  in  Edwards  county,  Texas,  on  the  7th  day  of  July, 
A.  D.  1885,  the  same  being  Tuesday,  at  9  A.  M.,  and  may  continue 
one  week.  T.  M.  Paschal,  Judge  Thirty-eighth  Judicial  District^ 
Texas.'' 

It  was  at  the  term  of  court  held  by  virtue  of  this  last  order  that 
the  indictment  was  found  under  which  appellant  was  arrested  and 
placed  in  the  custody  complained  of  in  his  application  for  habeas 
corpus. 

In  so  far  as  this  last  order  is  concerned,  we  think  it  is  manifest 
that  it  was  not  intended  as  a  new  order,  but  rather  a  correction  of 
an  error  which  had  inadvertently  been  committed  in  the  first  order, 
the  error  in  the  first  being  that  the  July  term  was  fixed  to  com- 
mence on  Monday^  the  7th  of  Jul}',  when  in  fact  the  7th  day  of  that 
month  did  not  fall  on  Monday,  but  on  Tuesday,  as  stated  in  the  last 
order.  We  do  not  consider  this  second  as  a  material,  if,  indeed  it 
can  be  considered  a  change  of  the  original  order.  The  original 
order  fixed  the  time  for  the  convening  of  the  court  on  the  7th  of 
July ;  the  second  does  the  same  thing.  The  court  could  not  have 
commenced  under  the  first  before  the  7th  day  of  the  month.  The 
latter  order  does  not  change  the  time,  but  orders  it  to  be  held  at  the 
same  dale,  and  no  other  change  is  made  in  the  first  order  save  an 
announcement  of  the  fact  by  the  court  in  the  record  that  the  7th 
of  July  came  on  Tuesday,  and  that  therefore  the  court  would  meet 
on  Tuesday.  Without  this  amendment  or  declaration  we  apprehend 
that  the  court  could  not  and  would  not  have  convened  before  the 
7th  day  of  July,  whether  that  day  fell  on  Monday  or  Tuesday. 
We  take  it  that  the  original  order  or  declaration  has  been  changed 
in  no  material  respect  worthy  of  notice  or  contention,  and  shall 
therefore  treat  the  first  order  as  being  of  the  same  binding  force  and 
effect  as  though  no  second  had  been  made. 

The  question  then  is,  did  the  district  judge  have  the  right  legally 
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to  make  the  first?  Appellant  affirms  that  he  did  not,  because  the 
law  under  which  he  assumed  to  exercise  the  authority  was  and  is 
unconstitutional  and  void. 

Just  at  this  point  it  may  be  well  to  dispose  of  a  preliminary  ques- 
tion which  occurs  to  us  with  regard  to  plaintifl's  right,  after  indict- 
ment found,  to  inquire  into  the  constitutionality  of  the  law  under 
which  he  is  held  for  trial,  by  means  of  the  writ  of  habeaa  corpus. 
In  Parker's  case,  5  Texas  Ot.  App.,  579,  this  court  held  that  he 
could  not  after  indictment  thus  inquire  into  the  constitutionality  of 
the  law  under  which  be  was  arrested.  **  He  should  test  the  validity 
of  that  question  by  means  of  trial  in  the  appropriate  court."  This 
is  the  rule  as  it  obtains  in  Michigan,  Missouri,  Nebraska  and  Iowa. 
(Church  on  Hab.  Corp.,  p.  493.)  Since  the  Parker  decision  supra^ 
the  supreme  court  of  the  United  States,  in  Ex  parte  Siehold^  100 
U.  S.,  371,  have  held  otherwise,  and  the  rule  therein  announced  is 
that,  not  only  after  indictment  but  even  after  conviction,  that  court 
will  by  means  of  the  writ  of  habeas  corpus  inquire  into  the  consti- 
tutionality of  the  law  under  which  the  applicant  was  indicted  and 
tried,  and  that  if  the  law  is  determined  to  be  unconstitutional  the 
prisoner  will  be  discharged,  no  matter  what  may  be  the  statits  of  his 
case.  Whatever  may  be  our  individual  opinion  as  to  the  expediency 
of  such  practice,  we  will  hereafter,  for  the  sake  of  harmony,  follow 
the  rule  in  Ec  parte  Siebold  upon  this  point,  and  the  contrary 
doctrine  held  in  Ex  parte  ParJctr^  5  Texas  Ct.  App.,  579,  will  be 
overruled. 

Coming,  then,  to  the  consideration  of  the  law  in  question,  it  is 
asserted  to  be  unconstitutional  because  it  attempts  to  delegate  leg- 
islative power  to  district  judges  by  authorizing  them  to  designate 
the  times  for  holding  district  court  in  newly  organized  counties 
within  their  districts. 

It  is  provided  by  the  Constitution  that  "  the  powers  of  government 
shall  be  divided  into  three  distinct  departments,  each  of  which  shall 
be  confided  to  a  separate  body  of  magistracy,  to  wit:  those  which 
are  legislative  to  one,  those  which  are  executive  to  another,  and 
those  which  are  judicial  to  another;  and  no  person  or  collection  of 
persons,  being  of  one  of  these  departments,  shall  exercise  any  power 
properly  attached  to  either  of  the  others,  except  in  the  instances 
herein  expressly  permitted."  (Const,  of  Texas,  art.  II,  §  1.)  "The 
legislative  power  of  this  State  shall  be  vested  in  a  Senate  and  House 
of  Representatives,  which  together  shall  be  styled  "The  Legislature 
of  the  State  of  Texas."    (Const.,  art.  Ill,  §  1.) 

With  regard  to  district  judges  and  their  judicial  districts  it  is. 
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amongst  other  things,  provided  that  "they  shall  hold  regular  terras 
of  court  in  each  county  in  the  district  twice  in  each  year,  in  such 
manner  as  may  be  prescribed  by  law.  The  Legislature  shall  have 
power  by  general  act  to  authorize  the  holding  of  special  terms  when 
necessary,  and  for  holding  more  than  two  terras  of  the  court  in  any 
county  for  the  dispatch  of  business,"  etc.  (Const.,  art.  V,  sec.  7.) 
These  are  all  the  constitutional  provisions  relating  to  or  bearing 
upon  the  question. 

We  might  assume,  and  with  great  plausibility,  in  the  opinion  of 
the  writer,  that  the  above  quoted  provision  from  section  7,  article 
Y,  giving  the  Legislature  "power  by  general  act  to  authorize  the 
holding  of  special  terras  when  necessary,"  was  decisive  of  the  mat- 
ter. Such  fixed  terms  of  court  are  not  "  regular; "  they  can  only  be 
fixed  for  counties  in  which  no  regular  terms  have  been  provided  by 
law,  and  they  are  fixed  in  a  mode  and  manner  different  from  that 
provided  generally  for  the  counties  o/  the  State.  They  are  "  special " 
in  that  they  apply  only  to  newly  organized  counties.  It  is  true  that 
additional  "special  terms"  may  be  provided  for  and  held  in  coun- 
ties where  regular  terms  are  already  provided."  (Gen.  Laws  16th 
Leg.  (1879),  pp.  42,  43.)  But  that  such  terms  are  called  "special" 
is  by  no  means  conclusive  that  only  such  terms  are  "special"  in  con- 
templation of  the  constitutional  provision.  By  the  use  of  the  words 
'^  special  terms,"  we  Xhink  it  clear  that  the  framers  of  the  Constitu- 
tion intended  such  terms  as  were  necessary,  and  where  the  exigen- 
cies bad  not  been  provided  for  otherwise  in  the  general  law.  These 
terms  may  further  be  said  to  be  "special"  in  that  they  are  fixed 
almost  identically  in  the  same  mode  and  manner  as  are  special  terms 
when  provided  for  and  fixed  in  counties  having  regular  terms  (Acts 
16tb  Leg.,  p.  42);  and,  moreover,  they  are  but  temporary  terms 
fixed  to  meet  the  exigencies  and  necessities  of  the  county  for  the 
time  being,  until  the  Legislature  may  meet  and  otherwise  provide. 
If  from  the  facts  and  reasons  stated  such  terms  may  properly  be 
called  ^* special"  terms,  then  the  authority  to  pass  the  law  and  the 
law  itself  are  in  perfect  accord  with  the  constitutional  provision 
quoted,  because  said  provision  confers  the  power  upon  the  Legisla- 
ture to  pass  generdl  acts  with  regard  to  special  terms,  and  the  act 
itself  is  a  general  act. 

Independently  of  this  view  of  the  question,  however,  does  the  act 
in  question  delegate  to  the  judge  legislative  powers  in  contravention 
of  section  1  of  article  II  of  the  Constitution?  The  Legislature  can- 
not delegate  any  of  its  powers  unless  authorized  to  do  so  by  the 
Constitution.    {Willis  v.  Oweriy  43  Texas,  42.)    Mr.  Cooley  says 
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one  of  the  settled  maxims  of  the  law  is  that  the  power  conferred 
upon  the  Legislature  to  make  laws  cannot  be  delegated  by  that  de- 
partment to  any  other  body  or  authority.  Where  the  sovereign 
power  of  the  State  has  located  the  authority,  there  it  must  remain. 
.  .  .  ^^  But,"  he  says,  *'  it  is  not  always  essential  that  a  legislative 
act  should  be  a  completed  statute  which  must  in  any  event  take  effect 
as  law  at  the  time  it  leaves  the  hands  of  the  legislative  department. 
A  statute  may  be  coiiditional^  and  its  taking  effect  may  be  made  to 
depend  upon  some  subsequent  event."  (Cooley's  Const.  Lim.  (4:th 
ed.),  pp.  141,  142.) 

In  Locke's  Appeal,  Agnew,  J.,  uses  this  forcible  language:  "To 
assert  that  a  law  is  less  than  a^  law  because  it  is  made  to  depend 
upon  a  future  event  or  act  is  to  rob  the  Legislature  of  the  power  to 
act  wisely  for  the  public  welfare  whenever  a  law  is  passed  relating 
to  a  state  of  affairs  not  yet  developed,  or  to  things  future  and  im- 
possible to  be  fully  known."  Again  he  says:  "  The  true  distinction 
I  conceive  is  this:  The  Legislature  cannot  delegate  its  power  to  make 
a  law ;  but  it  can  make  a  law  to  delegate  a  power  to  determine 
some  factor  state  of  things  upon  which  the  law  makes  or  intends  to 
make  its  own  action  depend.  To  deny  this  would  be  to  stop  the 
wheels  of  government.  There  are  many  things  upon  which  wise 
and  useful  legislation  must  depend  which  cannot  be  known  to  the 
law-making  power,  and  must  therefore  be  a  subject  of  inquiry  and 
determination  outside  of  the  halls  of  legislation."  Again  he  says: 
"  If  a  determining  power  cannot  be  conferred  by  law,  there  can  be 
no  law  that  is  not  absolute,  unconditional  and  peremptory;  and 
nothing  which  is  uncertain,  unknown  and  contingent  can  be  the 
subject  of  law."  (72  Pa.  St.,  491.)  In  Moers  v.  City  of  Reading^ 
Ch.  J.  Black  says:  "Half  the  statutes  on  our  books  are  in  alterna- 
tive, depending  on  the  discretion  of  some  person  or  persons  to  whom 
is  confided  the  duty  of  determining  whether  the  proper  occasion 
exists  for  executing  them.  But  it  cannot  he  said  that  the  exercise  of 
such  a  discretion  is  the  making  of  the  law^    (9  Harris,  188.) 

In  his  dissenting  opinion  in  Locke's  Appeal,  supra^  Cb.  J.  Shars- 
wood  says,  "there  are  a  good  many  acts  of  executive  administra- 
tion which  they  (the  Legislature)  can  delegate  to  the  courts,  or  to 
the  municipal  corporations,  or  to  the  people  of  the  different  dis- 
tricts. .  •  .  Acts  of  executive  administration  are  not  acts  of 
legislation  in  the  sense  in  which  it  was  decided  that  the  Legislature 
has  no  power  to  delegate  its  authority." 

In  JiiUl  V.  JSeady  13  Gratt.,  78,  it  is  said :  "  Now  if  the  Legislature 
may  make  the  operation  of  its  act  depend  on  some  contingency 
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thereafter  to  happen,  or  may  prescribe  conditions,  it  must  be  for 
them  to  jadge  in  what  contingency  and  upon  what  condition  the 
act  shall  take  effect.  They  must  have  power  to  prescribe  any  they 
think  proper." 

In  JKn^  V.  Heed^  43  K  J,  L.,  186,  there  was  a  provision  in  an  act 
for  the  construction  of  a  sewer  which  should  receive  drainage  from 
three  towns,  and  commissioners  were  by  the  act  to  be  subsequently 
Appointed,  whose  duty  it  was  to  ascertain  the  entire  cost  of  the  im- 
provement and  divide  it  among  the  towns  in  proportion  to  the  bene- 
fits received  by  the  land  in  each;  held  not  void  as  an  attempt  to 
delegate  legislative  power.  In  that  case  Judge  Cooley  is  quoted  as 
saying:  ^If  the  rule  is  prescribed  which  in  its  administration  works 
oat  the  result,  that  is  sufficient;  but  to  refer  the  making  of  the  rule 
to  another  authority  would  be  in  excess  of  legislative  authority." 
(Cooley  on  Taxation,  50.) 

Iq  Harriman  v.  The  State,  2  Iowa,  270,  where  the  question  was 
as  to  the  constitutionality  of  an  act  authorizing  judges  to  hold 
special  terms  of  the  district  court  where  the  Constitution  provided 
that  such  terms  of  the  district  court  should  be  held  ^^at  such  times 
and  places  as  might  be  prescribed  by  law,"  it  was  said:  ''But,  had 
the  Legislature  conferred  upon  the  judges  by  statute  authority  to 
prescribe  the  times  generally  of  holding  their  courts,  would  it  not 
still  be  done  by  authority  of  law?  It  would  still  be  a  regulation 
emanating  from  the  supreme  legislative  and  only  authorized  power, 
within  the  general  meaning  and  spirit  of  the  organic  law,  if  not 
within  its  strict  letter." 

These  are  authorities  from  other  States.  Our  own  supreme  court 
has  given  expression  to  its  views  upon  the  subject  in  perfect  har- 
mony with  the  authorities  cited,  if  not  in  equally  as  emphatic  and 
pronounced  language.  Chief  J.  Moore,  in  San  Antonio  v.  Jones,  28 
Texas,  19,  says:  "The  Legislature  may  grant  authority  as  well  as 
give  commands,  and  acts  done  under  its  authority  are  as  valid  as  if 
done  in  obedience  to  its  commands.  !N'or  is  a  statute  whose  com- 
plete execution  and  application  to  the  subject-matter  is  by  its  pro- 
visions made  to  depend  on  the  assent  of  some  other  body  a  delegation 
of  legislative  power.  The  discretion  goes  to  the  exercise  of  the 
jpower  conferred  by  the  law,  but  not  to  make  the  law  itself.  The 
law  in  such-cases  may  depend  for  its  practical  efficiency  on  the  act 
of  some  other  body  or  individual;  still  it  is  not  derived  from  such 
act  bot  from  the  legislative  authority.  Legislation  of  this  character 
is  of  familiar  use." 
In  the  case  in  hand  we  cannot  see  how  the  duty  to  fix  the  times 
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for  holding  courts  in  uewly  organized  coanties,  imposed  by  the  law 
upon  the  district  judges^  can  in  any  manner  be  called  a  delegation 
of  legislative  power.  The  legislative  act,  in  so  far  as  it  made 
provision  for  the  holding  of  such  terms  of  court,  was  not  only  con- 
stitutional, but  full  and  complete  as  far  as  it  was  practical  or  possi- 
ble to  make  said  act.  Its  operative  effect  was  necessarily  dependent 
upon  a  contingency,  viz.,  the  organization  of  the  county.  When 
that  contingency  should  happen,  the  law  only  requireJ  the  judge 
to  appoint  the  times  for  its  effective  operation.  He  certainly  exer- 
cised no  discretion  and  had  no  hand  in  making  any  portion  of  the 
law  under  which  he  was  acting.  With  that  he  had  had  nothing  to 
do.  His  act  in  exercising  the  authority  conferred  by  fixing  the 
times  under  the  law  was,  as  is  denominated  by^  Judge  Sharswood  in 
Locke's  case, supra^  but  "an  act  of  executive  administration,"  which 
the  Legislature  could  rightly,  and  as  we  believe  constitutionally, 
confer  in  order  to  render  effectual  and  operative  its  own  "rule  of 
conduct "  in  the  premises. 

We  find  ho  error  in  the  judgment  appealed  from.  It  is  therefore 
affirmed  with  judgment  against  appellant  for  costs  of  this  proceed- 
ing. 


[Opinion  delivered  October  24,  1885.] 


Affirmed* 


[No.  2065.] 
la  Parte  Jambs  P.  Lynk. 

1.  MiSDEHBANOB  —  Habeas  Ck)BPUS.—  Articles  188  and  189  of  the  Code  of  Crim- 

inal Procedure,  while  not  mandatory,  clearly  indicate  that,  before  a  person 
detained  upon  a  charge  of  misdemeanor  resorts  to  tliis  court  for  a  writ  of 
habeas  corpuSj  he  should  apply  for  the  writ  to  the  county  judge  of  the 
county  in  which  the  misdemeanor  was  committed,  or,  if  there  be  no  coimty 
judge  in  such  county,  then  to  the  nearest  judge  or  court  competent  to  grant 
the  same.  The  jurisdiction  of  this  court  to  grant  the  writ,  even  though  it 
was  not,  in  the  first  instance,  applied  for  to  the  proper  local  court,  is  not  to 
be  questioned,  but  the  discretion  to  refuse  the  writ  is  one  which  this  court 
should  and  will  exercise  in  all  cases  wherein  no  valid  reason  is  shown  for 
failing  to  apply  to  the  proper  local  court.    See  the  opinion  on  the  question. 

2.  Same  —  Case  Stated. —  As  an  excuse  for  his  failure  to  apply  to  his  local 

judge  for  the  writ,  the  applicant  in  his  petition  alleges  tliat  said  judge  was 
so  prejudiced  against  him,  and  his  avocation  as  a  retail  liquor  dealer,  that 
he  could  not  obtain  from  him  a  fair  and  impartial  hearing  of  his  application 
for  the  writ.  Held,  that  such  allegations,  though  sworn  to,  are  mere  sup- 
positions and  conjectures,  and  afford  no  valid  excuse  for  failing  to  properiy 
apply  to  the  local  judge  for  the  writ. 
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Si  Same  —  Reicedy. —  If  the  application  of  a  defendant  detained  under  a  charge 
of  misdemeanor  be  refused  by  his  local  county  judge,  such  applicant  has 
the  right  to  apply  for  the  same  to  another  court  or  judge  competent  to  grant 
the  same;  or,  if  the  writ  be  granted  by  the  local  judge,  and  the  applicant, 
upon  the  hearing  thereof,  be  remanded  to  custody,  an  appeal  will  lie  to  the 
court  of  appeals,  returnable  at  whichever  branch  the  said  court  may  then 
be  in  session. 

'Habeas  Corpus  on  original  application  prosecuted  from  Milam 
connty  by  the  applicant,  who  was  detained  under  a  charge  of  violat- 
ing the  local  option  law. 

The  opinion  states  the  case. 

No  brief  for  the  appellant. 

J.  S.  £urtSy  Assistant  Attorney-General,  for  the  State. 

WiLLBON,  Jddge.  This  is  an  original  application  made  to  this 
court  for  the  writ  of  habeas  corpus  in  a  misdemeanor  case,  the  ap- 
plicant being  held  in  custody  by  a  constable  in  Milam  county,  by 
virtue  of  a  commitment  issued  by  a  justice  of  the  peace  of  said 
county.  No  application  for  the  writ  has  been  made  to  the  county 
jod^  of  said  Milam  county  before  applying  to  this  court. 

It  is  provided  by  statute  that  ^Mn  all  cases  where  a  person  is  con* 
fined  on  a  charge  of  misdemeanor,  be  may  apply  to  the  county  judge 
of  the  county  in  which  the  misdemeanor  is  charged  to  have  been 
committed,"  for  a  writ  of  habeas  oorpiis^  ''or,  if  there  be  no  county 
judge  in  said  county,  then  to  the  county  judge  whose  residence  is 
nearest  to  the  court-house  of  the  county  in  which  the  applicant  is  in 
custody."    (Code  Grim,  Proc,  art.  139.) 

This  article  of  the  Code  and  likewise  article  138,  while  not  man- 
datory in  their  language,  clearly  indicate  that  the  application  for 
the  writ  should,  in  the  first  instance,  be  made  to  the  local  judge  or 
court  competent  to  grant  the  same,  if  there  be  such  judge  or  court, 
and  if  there  be  none  such,  then  to  the  nearest  judge  or  court  com- 
petent to  grant  the  same.  This,  too,  is  in  accord  with,  and  in  fur- 
therance of,  one  of  the  cardinal  principles  of  our  system  of  govern- 
ment, which  is,  as  far  as  practicable,  to  localize  the  administration 
of  the  law,— -to  try  causes  in  the  county,  and  before  the  court,  hav- 
ing the  primary  jurisdiction  thereof.  We  do  not  question  the  juris- 
diction of  this  court,  or  its  judges,  to  grant  the  writ,  although  it  has 
not  been  applied  for  to  the  local  court  or  judge  in  the  first  instance; 
bat  we  do  hold  that  it  is  within  the  discretion  of  this  court,  and  its 
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judges,  to  refuse  the  writ  in  such  cases,  and  that  it  ought  to  be  re- 
fused in  all  cases  where  no  valid  reason  is  shown  why  the  local 
court  or  judge  was  not  applied  to. 

It  certainly  was  never  intended  that  this  court,  or  its  judges, 
should  be  required  to  travel  from  Tyler  to  El  Paso,  or  other  distant 
point  in  the  State,  to  hear  a  case  on  haheaa  corpus^  when  there  is  a 
local  judge  having  the  same  authority  to  hear  and  determine  the 
case  that  this  court  and  the  judges  thereof  have.  To  hold  that 
such  is  the  intent  of  the  law  would,  it  seems  to  us,  be  not  only  ab- 
surd, but  would  lead  to  results  adverse  to  justice  and  the  proper 
administration  of  the  law.  It  would  virtually  transform  this  court 
into  a  nomadic  tribunal,  traveling  from  one  county  to  another  of 
this  vast  State,  to  hear  habeas  corpus  cases.  Or,  in  cases  like  the 
one  before  us,  where  indictment  has  not  been  presented,  we  would 
be  compelled  to  have  the  applicant  and  witnesses  brought  before  us 
regardless  of  distance  and  expense,  in  the  most  trivial  case  of  mis- 
demeanor, or  assemble  our  court  in  some  other  county,  to  hear  the 
case.  The  proposition  is  ridiculous,  and  is  contrary  to  the  intent  of 
the  statute,  and  to  the  adjudications  of  courts  upon  the  question. 
(Church  on  Hab.  Corp.,  §§  89-108;  Ed  parte  Ellis,  11  Cal.,  222; 
jEa?  parte  Ainswartk,  27  Texas,  731.) 

As  an  excuse  for  not  applying  for  the  writ  to  the  county  judge  of 
Milam  county,  the  applicant  alleges  in  his  petition  that  said  judge 
is  so  prejudiced  against  him,  and  against  bis  business,  to  wit,  the 
business  of  a  retail  liquor  dealer,  that  applicant  cannot  obtain  be- 
fore said  judge  a  fair  and  impartial  hearing  of  bis  application  for 
the  writ.  This  is  no  legal,  valid  reason  for  not  presenting  the  appli- 
cation to  said  judge.  No  such  excuse  is  recognized  by  the  statute,  or 
by  any  rule  of  law  that  we  are  aware  of.  On  the  contrary,  this 
precise  question  has  been  determined  by  good  authority  adversely 
to  the  sufficiency  of  such  an  excuse.  {Bethuram  v.  Blacky  11  Bush, 
628.)  The  allegation  that  the  county  judge  is  prejudiced,  and 
would  not  admmister  the  law  impartially  in  this  case,  although 
sworn  to  by  the  applicant,  is  a  mere  supposition  or  conjecture,  im- 
pugning the  integrity  of  a  judicial  officer,  who  is  sworn  to  admin- 
ister the  law  faithfully  and  impartially.  Such  an  imputation, 
unsupported  as  it  is  by  other  evidence  than  the  ex  parte  statement 
of  an  interested  party,  is  not  entitled  to  favorable  consideration. 
Because  a  judge  is  opposed  to  the  liquor  traffic,  or  in  favor  of  it,  is 
opposed  to  "local  option,"  or  in  favor  of  it,  is  no  reason  why  he 
cannot,  and  will  not,  administer  the  law,  as  he  has  sworn  to  do,  im- 
partially. 
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Bat,  conceding  that  the  applicant's  supposition  or  conjecture  as 
to  what  the  action  of  the  county  judge  in  the  case  would  be  is  well 
founded,  be  would  not  be  without  adequate  remedy.  If  said  judge 
refused  the  writ,  another  court  or  judge  competent  to  grant  it  could 
be  applied  to.  If  he  granted  the  writ,  but  upon  a  hearing  thereof 
remanded  the  applicant  to  custody,  an  appeal  would  lie  to  this 
court.  Such  appeal  would  be  properly  returnable  to  this  court 
wherever  in  session,  because  it  is  provided  that  '^  cases  of  habeas 
carpus  taken  to  the  court  of  appeals  by  appeal  shall  be  heard  at  the 
earliest  practicable  time''  (Code  Crim.  Proc.,  art.  883);  and,  by  the 
force  of  this  provision,  we  are  of  the  opinion  that  such  cases  are 
returnable  to  this  court  at  the  earliest  day  practicable,  regardless  of 
the  rules  governing  the  return  term  of  appeals  in  other  cases.  It 
cannot  be  claimed,  therefore,  that  serious  injury  or  injustice  can 
result  to  the  applicant  by  requiring  him  to  observe  the  spirit  of  the 
law  by  first  applying  to  the  proper  local  judge  or  court  for  the  writ; 
and,  these  being  our  views,  we  think  the  application  should  be 
refused,  and  it  is  accordingly  so  ordered. 

Ordered  accordingly. 

[Opinion  delivered  October  28,  1885. 


[No.  2064.] 
Ed  Parte  Benton  Keameb. 

Habeas  Cobpus  —  Appeal— Case  Stated.—  Applicant  was  arreRted  upon  a 
warrant  issued  by  a  jostice  of  the  peace,  upon  a  complaint  charging  him 
with  the  violation  of  the  local  option  law.  He  applied  to  the  county  judge 
for  the  writ  of  habeas  corpus,  which  was  granted,  but  upon  the  hearing 
of  the  same  the  county  judge  remanded  the  applicant  to  the  custody 
of  the  officer,  and  the  applicant  appeals.  The  assistant  attorney-gen- 
eral moves  to  dismiss  the  appeal,  because,  1.  The  justice  of  the  peace 
had  acquired  jurisdiction  of  the  case,  and  also  of  the  person  of  the 
applicant,  and  therefore  the  county  judge  could  not  interfere  by  the  writ  of 
habeas  corpus,  and,  the  county  court  having  no  jurisdiction,  this  court  ac- 
quired none  by  the  appeal.  2.  Because  it  does  not  appear  from  the  record 
that  the  applicant  is  in  actual  custody  or  restrained  of  his  liberty.  3.  Be- 
cause the  record  has  not  been  sent  to  this  court  in  the  manner  required  by 
law.  The  motion  to  dismiss  the  appeal  is  overruled  because  the  writ  of  ha^ 
beas  corpus  was  fully  authorized  by  articles  189  and  195  of  the  Code  of 
Criminal  Procedure.  Held,  further,  that  as  the  record  shows  the  remand 
of  applicant  to  the  custody  of  the  officer,  the  presumption  obtains  that  he 
is  held  in  custody  by  said  officer  in  obedience  to  the  order.  And,  further, 
that  the  nil^s  governing  the  transmission  of  transcripts  to  this  court,  on  ap- 
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peals  in  other  criminal  cases,  do  not  govern  in  Jiaheas  corpus  appeals;  such 
appeals  being  specially  provided  for  and  regulated,  and  no  particular  mode 
being  prescribed  for  bringing  the  transcripts  before  this  court.  (Code  Orim. 
Proa,  art.  881.) 
2.  Same  —  Local  Option  Law. — Inasmuch  as  an  election  under  the  local 
option  law  which  was  not  conducted  in  accordance  with  the  require- 
ments of  the  law  is  absolutely  void,  rendering  absolutely  void  every 
proceeding  had  thereunder,  the  legality  of  the  same  may  be  questioned  not 
only  directly  but  collaterally.  Habeas  corpus  was  an  available  remedy  in 
this  case,  and  as  the  evidence  shows  a  failure  to  properly  post  notices  of 
the  election,  the  same  was  illegal,  and  the  judgment  of  the  lower  court  re- 
manding the  applicant  must  be  reversed  and  the  applicant  discharged. 

Appeal  on  habeas  corpus  from  the  County  Court  of  Young. 
Tried  below  before  the  Hon.  H.  D.  Williams,  County  Judge. 

The  opinion  discloses  the  case. 

J.  F.  Arnold^  for  the  appellant. 

«/.  n.  Buris^  Assistant  Attorney- General,  for  the  State. 

Willson,  Judge.  Appellant  was  arrested  by  a  deputy  sheriflf  of 
Young  county,  in  obedience  to  a  warrant  of  arrest  issued  by  a  jus- 
tice of  the  peace  of  said  county,  based  upon  a  complaint  under 
oath,  charging  said  applicant  with  selling  intoxicating  liquors  in 
violation  of  the  local  option  law.  Appellant  applied  to  the  county 
judge  of  said  county  for  the  writ  of  habeas  corpus^  which  was 
granted,  but  upon  a  hearing  thereof  upon  the  merits  the  judge  re- 
manded the  applicant  to  the  custody  of  the  respondent,  and  from 
that  judgment  applicant  has  appealed  to  this  court. 

A  motion  is  made  by  the  assistant  attorney-general  to  dismiss  the 
appeal  upon  the  following  grounds:  1st.  Because  the  justice  of  the 
peace  had  acquired  jurisdiction  of  the  case,  and  of  the  person  of 
the  applicant,  and  therefore  the  county  judge  could  not  interfere 
with  that  jurisdiction  by  the  writ  of  habeas  corpus;  and,  the  county 
judge  having  no  jurisdiction  of  the  case,  this  court  acquires  none 
by  the  appeal.  2tl.  Because  it  does  not  appear  from  the  record  that 
the  applicant  is  in  actual  custody,  restrained  of  his  liberty;  and 
8d,  because  the  record  has  not  been  sent  to  this  court  in  the  mauner 
required  by  law. 

In  regard  to  the  first  ground  of  the  motion,  it  is  conclusively  an- 
swered, we  think,  by  the  statute.  (Code  Crim.  Proc,  arts.  139, 
195.)  As  to  the  second  ground,  the  record  shows  that  the  applicant 
was  remanded  by  the  order  of  the  county  judge  to  the  custody  of 
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the  deputy  sheriflF,  and  we  must  presume  that  he  is  held  in  custody 
by  said  officer  in  obedience  to  said  order.  As  to  the  third  objec- 
tion, we  are  of  the  opinion  that  the  rules  governing  the  forwarding 
of  transcripts  to  this  court,  on  appeals  in  other  criminal  actions,  do 
not  govern  appeals  in  habeas  oorpua  cases.  Appeals  in  habeas  corpus 
eases  are  separately  and  specially  provided  for  and  regulated,  and 
no  particular  mode  is  prescribed  for  bringing  the  transcripts  in  such 
cases  before  this  court.  (Code  Crim.  Proc,  art.  881.)  We  are  of 
the  opinion  that  none  of  the  grounds  of  the  motion  to  dismiss  this 
appeal  are  well  taken,  and  the  motion  is  overruled. 

Applicant  claims  bis  discharge  from  custody  upon  the  ground  of 
the  alleged  illegality  of  the  election  at  which  the  local  option  law 
was  declared  to  have  been  adopted  in  Young  county.  We  think 
there  is  no  question  but  that  he  may  attack  the  validity  of  the  elec- 
tion by  means  of  this  proceeding.  If  the  election  was  not  con- 
dacted  in  accordance  with  the  requirements  of  the  law,  it  is  void 
and  not  merely  voidable,  and  all  proceedings  had  under  and  by 
virtue  of  such  void  election  are  absolutely  void,  and  may  be  ques- 
tioned not  only  directly,  but  collaterally.  {Ex  parte  Schwartz^  2 
Texas  Ct.  App.,  74;  Ec  parte  McGill,  6  id.,  498;  Ex  parte  KUgorej 
3  id.,  247;  Ex  parte  Mato^  aiite^  p.  112.) 

In  Donaldson  v.  The  State,  15  Texas  Ct.  App.,  25,  this  court  held 
that  the  local  option  law,  '*  being  for  a  particular  locality  only,  it  is 
a  quad  local  or  special  law,  and  depends  for  its  validity  upon  its 
adoption  in  conformity  with  the  law  permitting  its  adoption."  And 
in  Boone  v.  The  State,  10  Texas  Ct.  App.,  418,  and  other  subsequent 
cases,  it  is  held  that  the  election,  and  all  of  the  steps  taken  in  ref- 
erence thereto,  must  have  been  in  strict  pursuance  of  the  act  gov- 
erning the  same;  otherwise  such  election  is  void.  {Praiher  v.  The 
State,  12  Texas  Ct.  App.,  401 ;  Akin  v.  The  State,  14  id.,  142;  Mc- 
Millan V.  The  State,  18  id.,  375;  StaUworth  t.  The  State,  id.,  378.) 

In  this  case  several  reasons  are  presented  and  urged  why  the  elec- 
tion adopting  the  local  option  law  in  Young  county  was  illegal  and 
void.  We  shall  notice  but  one  of  those  reasons.  In  the  statute 
providing  for  such  elections,  it  is  required  that  the  clerk  shall  post 
or  cause  to  be  posted  at  least  &ve  copies  of  the  order  for  election 
at  different  public  places  in  the  county,  for  at  least  twenty  days  prior 
to  the  day  of  election.  (Rev.  Stats.,  art.  8230.)  It  appears  from  the 
evidence  in  the  record  before  us,  and  is  a  fact  admitted  by  the  pros- 
ecution, that  this  requirement  of  the  law  was  not  observed.  Eut 
one  copy  of  the  order  for  the  election  was  posted  twenty  days  prior 
to  the  election.    The  other  fonr  copies  were  posted  less  than  twenty 
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days  prior  to  such  election.  There  are  other  defects  in  the  election 
which  are  perhaps  also  fatal  to  its  validity;  but  this  one  alone  is 
sufficient  to  render  it  void  under  our  view  of  the  law,  and  the  pre- 
vious decisions  of  this  tourU 

We  hold  that  the  applicant  is  in  custody  illegally,  under  and  by 
virtue  of  a  proceeding  absolutely  void,  and  is  entitled  to  be  dis- 
charged, and  it  is  ordered  accordingly. 


[Opinion  delivered  October  28, 1885.] 


Ordered  accordingly. 


I  19    1261 

^J^  [No.  1977.] 

John  Arto  v.  Thk  State. 

1.  MuRDBR— Self-Defense  — Charqb  of  thb  Court.— That  the  defendant,  if 
unlawfully  attacked  by  the  deceased,  is  not  bound  to  retreat  in  order  to 
avoid  the  necessity  of  killing  his  assailant  is  a  part  of  the  law  of  self-defense, 
and  failure  to  so  instruct  the  jury,  when  the  facts  in  evidence  require  the  in- 
struction, is  material  error,  uotwithstandiug  the  failure  of  the  defendant  to 
except  to  the  omission. 

%  Same.—  The  charge  of  the  court  in  this  case,  upon  the  subject  of  self-defense, 
is  otherwise  defective,  in  that  it  required  the  jury,  in  order  to  render  the 
killing  justifiable,  to  believe,  from  the  evidence,  that  the  defendant  fired  the 
fatal  shut  under  the  influence  of  terror, 

8.  Same  —  Imperfect  Right  of  Self-Defsnsb  —  Manslaughter.—  A  defend- 
ant upon  trial  for  murder  cannot  claim  that  the  killing  was  in  self-defense, 
if,  intending  to  kill  the  deceased,  he  entered  upon  the  premises  of  the 
deceased  and  provoked  the  occasion  which  resulted  in  the  homicide.  If,  how- 
ever, he  was  a  mere  trespasser  upon  the  premises  of  the  deceased,  and  pro- 
voked the  occasion  which  resulted  in  the  homicide,  without  any  intent  to 
kill  the  deceased  or  do  him  serious  bodily  injury,  and  without  intent  to  com- 
mit any  felony,  he  would  not  be  deprived  wholly  of  the  right  of  self-defense, 
but  such  right  would  be  only  partial  and  imperfect,  and  could  operate  no 
further  than  to  reduce  the  homicide  to  manslaughter.  See  the  statement  of 
the  case  for  evidence  hell  to  demand  of  the  trial  court  a  charge  upon  such 
phases  of  the  case. 

4.  Same.—  See  the  statement  of  the  case  for  a  charge  upon  the  law  of  man- 
slaughter hM  correct 

Appeal  from  the  Criminal  District  Coart  of  Galveston.  Tried 
below  before  the  Hon*  Gustave  Cook. 

Under  an  indictment  which  charged  him  with  the  murder  of 
Frederick  Tate,  in  Galveston  county,  Texas,  on  the  12bh  day  of 
August,  1883|  the  appellant  was  convicted  in  the  second  degree^  his 
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pnnishmeDt  being  affixed  at  a  term  of  fifteen  years  in  the  penitea* 
tiary. 

Mrs.  Emily  Tate,  the  widow  of  the  deceased,  was  the  first  witness 
for  the  Slate.  She  testified  that  at  the  time  of  the  killing  she  and 
her  hasband  lived  in  a  house  near  the  center  of  a  block  on  Eighth 
street,  between  Winnie  and  Church  streets,  in  the  city  of  Galves- 
ton, Texas.  The  deceased  usually  slept  on  a  pallet  spread  at  the 
door  of  the  house,  which  fronted  Eighth  street;  the  witness  on  a 
bed  in  the  room  into  which  that  door  led.  On  the  night  of  the  kill- 
ing they  retired  as  usual,  the  witness  to  sleep  on  the  bed  and  the 
deceased  on  the  pallet  on  the  fioor  in  the  doorway.  At  about  fif- 
teen minutes  past  12  o'clock  the  witness  was  awakened  by  choking 
sounds,  which  she  thought  proceeded  from  her  husband's  pallet. 
She  presently  heard  her  husband  ask:  ^^  Who's  there?"  Witness 
then  raised  her  body  in  bed,  and  saw  the  form  of  a  man  in  the  door- 
way, the  deceased  rising  with  him  as  if  trying  to  push  him  ofif. 
The  man  then  seemed  to  back  out,  and  the  deceased  to  follow  him. 
Witness  was  then  unable  to  recognize  the  man,  but  could  see  his 
shape  or  shadow  in  the  doorway.  Springing  from  her  bed,  the  wit- 
ness rushed  to  the  door,  and  just  as  she  reached  it  she  saw  John 
Arto,  the  defendant,  fire  a  pistol.  Witness  saw  the  pistol,  the  hand 
and  the  side  of  the  man's  face,  and  knew  that  man  to  be  the  de- 
fendant. She  recognized  the  defendant  in  the  moonlight  and  by 
the  flash  of  the  pistol.  When  he  fired,  the  defendant  was  standing 
about  five  feet  north  of  the  gate.  His  pistol  was  pointed  and  fired 
south.  The  distance  from  the  door  in  which  the  witness  stood  to 
the  point  from  which  the  defendant  fired  was  eight  or  nine  feet. 
Witness  did  not  see  her  husband  at  the  precise  time  that  the  pistol 
was  fired,  and  could  not,  therefore,  say  that  the  pistol  was  fired  at 
the  deceased  or  that  the  ball  then  fired  struck  him.  When  the  pistol 
fired,  the  witness's  daughter  Laura,  who  occupied  a  room  adjoining 
witness's,  ran  into  witness's  room,  caught  the  witness,  pulled  her. 
back  into  the  room,  and  shut  the  door.  As  she  closed  the  door  wit- 
ness said  to  her:  "John  Arto  has  shot  your  father."  Witness 
remained  in  her  room  some  fifteen  minutes,  then  opened  the  door 
and  went  out;  took  up  deceased's  pants,  and  went  out  to  look  for 
him.  She  found  him  lying  on  the  street,  face  down,  dead.  He  had 
a  sheet  around  him.  Witness  took  the  dead  man's  head  on  her  arm, 
and  sent  her  daughter  Laura  after  Mr.  Talbot. 
|s  The  defendant,  in  company  with  a  man  whom  the  witness  did 
not  know,  passed  the  house  of  the  witness  about  half-past  8  o'clock 
in  the  evening  on  the  day  of  the  night  of  the  killing.    The  deceased 
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was  then  sitting  on  the  gallery,  and  the  witness  was  standing  in  the 
door.  Some  two  or  three  days  before  the  killing  the  witness's 
daughter,  now  dead,  who  had  been  living  with  the  defendant  as  his 
wife,  thoagh  then  unmarried,  came  to  the  witness's  house  from 
Houston,  where  she  and  Arto  had  been  living.  She  and  Arto  had 
quarreled  in  Houston,  and  she  bad  come  to  witness's  house,  the  wit- 
ness supposed,  for  protection.  As  the  witness  had  no  room  in  her 
house  to  accommoJato  her,  she  procured  a  room  on  the  opposite 
side  of  the  street,  and  she  and  her  children  took  their  meals  at  wit- 
ness's house.  That  daughter  of  the  witness  was  the  step  daughter 
of  the  deceased.  Deceased  and  defendant  bad  not  spoken  for  three 
years,  but  deceased  told  witness's  daughter,  when  she  came  from 
Houston,  that  she  and  her  children  would  always  be  welcomed  at 
his  house.  The  daughter  of  the  witness  and  the  defendant  were 
married  prior  to  the  former's  decease.  The  moon  was  just  going 
down  when  the  fatal  shot  was  fired.  A  lamp,  turned  low,  was 
burning  in  the  witness's  room.  Witness  saw  and  recognized  the 
defendant  as  the  man  who  shot  and  killed  the  deceased.  The  fatal 
ball  entered  the  left  cheek  of  the  deceased. 

On  her  cross-examination  the  witness  stated  that  she  testified  be- 
fore the  coroner's  inquest  over  the  body  of  the  deceased,  and  on 
the  former  trial  of  this  case.  The  defense  then  read  from  the  wit- 
ness's testimony  at  the  inquest  the  following  extract:  "The  body 
before  me  is  that  of  my  husband.  I  know  only  this  in  relation  to 
my  husband's  death.  It  has  been  my  husband's  habit  of  sleeping 
upon  a  pallet  on  the  floor  with  his  little  son,  in  front  oif  the  door. 
Last  night  he  slept  there  as  usual.  About  half-past  12  o'clock  this 
morning,  I  was  awakened  by  a  noise  that  sounded  to  me  as  though 
some  one  was  choking,  and  I  heard  my  husband  say:  *I  will  catch 
you,  d — n  you.'  Thereupon  he  threw  his  sheet  about  him  and 
started  out  after  the  intruder,  the  shadow  or  shape  of  whom  I  conld 
see.  In  a  few  seconds  afterwards  I  heard  a  pistol  shot.  I  went 
outside,  and  found  my  husband,  face  downward,  dead.  It  is  my 
firm  belief  that  John  Arto,  of  Houston,  killed  my  husband."  This 
extract,  the  witness  admitted,  was  in  substance  her  testimony  before 
the  coroner's  inquest.  She  said  nothing  before  the  inquest  about 
seeing  the  defendant  about  her  premises,  because  of  the  request  of 
Mrs.  Arto,  her  daughter,  not  to  do  so.  She  denied  that,  on  the 
night  of  the  killing,  she  told  Mr.  Talbot  she  believed  a  burglar 
killed  the  deceased.  She  did  tell  Talbot  that  if  Arto  was  in  town, 
he  was  the  man  who  killed  the  deceased,  and  that  the  tmins  ought 
to  be  guarded  to  prevent  or  arrest  his  flight.    She  did  not  ask 
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Frank  Smith  if  Arto  was  in  town,  nor  tell  Smith  that  if  Arto  was 
in  town,  he  was  the  man  who  killed  deceased.  She  did  not,  on  the 
day  after  the  killing,  say  in  the  presence  of  Mrs.  Grossman,  Mrs. 
Frank  Smith  and  Mrs.  Richardson,  that  she  did  not  know  who 
kQled  her  husband  but  thought  the  murderer  was  a  burglar  or 
robber,  unless  the  defendant  was  in  town,  in  which  event  it  was  her 
opinion  that  he  was  the  man  who  did  the  killing.  Witness  saw  the 
defendant  fire  his  pistol,  but  did  not  claim  that  she  saw  him  kill  the 
deceased.  Witness  did  not  see  the  deceased  when  shot,  either  on 
the  street  or  sidewalk,  although  her  view  was  in  no  wise  obstructed. 
Witness  did  not  testify  on  the  former  trial  of  this  case  that,  after 
the  shooting,  the  defendant  ran  off  up  Eighth  street  in  a  south- 
easterly direction.  She  did  hear  some  one,  just  after  the  shot  was 
fired,  running  north  down  Eighth  street 

Laura  Desautelles  testified,  for  the  State,  that  she  was  living  at 
the  house  of  her  step-father,  the  deceased,  at  the  time  of  the  killing. 
The  deceased  and  his  wife,  the  witness's  mother,  occupied  the  front 
room  of  the  house,  the  door  of  which  fronted  on  Eighth  street. 
The  deceased  slept  on  a  pallet  spread  on  the  floor  in  the  front  door, 
and  his  wife  in  a  bed  in  the  front  room.  The  room  witness  occu- 
pied was  a  side  room  to  the  house  which  stood  immediately  in  the 
rear  of  the  said  front  room.  Witness's  sister,  who  slept  with  wit- 
ness on  the  night  of  the  killing,  awakened  witness,  by  kicking  her, 
about  12  o^clock.  Witness  then  heard  a  noise  which  sounded  like 
some  one  choking.  She  then  heard  her  father  say,  three  different 
times:  "Q — d  d — n  you,  I  will  get  you  yet."  Thereupon  the  wit- 
ness sprang  out  of  bed,  ran  into  the  said  front  room,  and  saw  the 
defendant  spring  backwards  from  the  front  step  towards  the  gate, 
her  step-father,  the  deceased,  pursuing  him.  The  witness  knew 
that  the  party  who  sprang  backwards  from  the  front  step  towards 
the  gate  was  the  defendant.  Witness  ran  back  into  her  room  to 
dress,  and  while  there  heard  a  pistol  shot.  She  then  ran  back  into 
the  front  room,  and  out  of  it,  and  caught  her  mother  and  pulled  her 
back  into  the  room,  closed  the  doors  and  windows,  arid  the  two 
remained  in  that  room  about  twenty  minutes,  when  the  witness's 
mother  went  out  on  the  street  to  look  for  the  deceased.  She  found 
htm  on  the  street,  dead.  Some  time  before  the  killing  witness 
beard  John  Arto,  the  defendant,  threaten  to  kill  the  deceased. 

Cross-examined,  the  witness  testified  that  she  saw  nothing  in  the 

hands  of  the  defendant  when  be  jumped  from  the  stop  to  the  gate. 

lie  was  attempting  then  to  do  nothing  that  the  witness  could  see 

except  to  back  out  of  the  gate.    The  deceased  was  then  rapidly 
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pursuing  him.  Witness  did  not  see  the  shot  fired.  She  coald  not 
state  the  distance  between  the  room  occupied  by  her  and  that 
occupied  by  her  mother  and  her  step-father.  Witness  did  not  testify 
before  the  coroner's  inquest  on  the  night  of  the  killing.  Witness 
heard  the  coroner  ask  her  sister  if  she  knew  anything  about  the 
killing,  and  heard  her  sister  reply  in  the  negative,  but  she  did  not 
inform  the  coroner  what  she,  witness,  knew  of  it.  She  did  testify 
before  the  adjourned  session  of  the  coroner's  inquest,  which  con- 
vened on  the  next  day.  Witness's  mother  did  not,  when  witness 
caught  and  pulled  her  into  the  room,  just  after  the  shooting,  say  to 
witness:  *^  John  Arto  has  killed  your  father."  She  said  nothing 
about  Arto  at  that  time.  Arto's  threat  referred  to  by  witness  was 
that  ^<  if  the  deceased  tackled  him  again,  he  would  kill  him." 

Hiram  Davis  testified,  for  the  State,  that  he  passed  down  Ninth 
street,  in  Galveston,  on  the  night  that  Tate  was  killed.  He  noticed 
a  man  going  down  the  railroad  track,  who  appeared  to  be  watching 
him.  He  finally  approached  near  enough  for  witness  to  see  that  be 
was  a  white  man,  and  wore  a  plug  hat,  dark  coat  and  light  vest  and 
pants.  That  man  was  then  on  Ninth  street,  and  was  accessible  to 
Tate's  bouse  through  a  neighboring  alley.  That  man  shortly  dis- 
appeared, and  witness  went  on  to  his  mother's  house  at  the  corner 

of street,  where  he  remained  a  while,  and  then  went  to  the 

corner  of  Tenth  and  Postoffice  streets.  While  there  the  witness 
heard  the  report  of  a  gun,  which,  judging  from  the  sound,  was  fired 
in  the  neighborhood  of  Eighth  street.  Presently  the  man  whom 
witness  saw  some  time  before  on  Ninth  street  passed  witness  on  the 
corner  of  Postoflice  and  Tenth  streets.  He  was  running  from  the 
direction  of  Eighth  street  towards  the  bay  shore.  Witness  saw 
the  defendant  at  the  inquest  next  morning,  and  took  him  then  to  be 
the  same  man  he  saw  on  the  previous  night,  first  on  Ninth  street 
and  again,  in  flight,  at  the  corner  of  Tenth  and  Postofiice  streets. 
He  was  of  about  the  same  height,  and  wore  clothes  in  every  way 
similar. 

Joseph  Desautelles  testified,  for  the  State,  that  after  the  release 
of  the  defendant  on  bail  by  the  examining  court,  and  after  the  de- 
fendant's return  to  Houston,  be,  the  defendant,  told  him,  witness, all 
about  the  killing  of  Tate.  He  said  to  witness:  '^I  killed  that  d — d 
old  son-ofa-b — h.  I  shot  him  with  a  forty-four  caliber,  five  feet  in 
front  of  his  gate."  Defendant  made  this  confession  to  the  witness, 
in  the  fifth  ward,  in  Houston,  Texas,  one  night  on  the  way  to  their 
homes  from  that  ward,  after  they  had  been  drinking  beer  together. 

Cross-examined,  the  witness  stated  that  he  testified  as  a  defense 
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witness  on  the  former  trial  of  this  case.  He  testified  on  that  trial 
that,  subsequent  to  Arto's  arrest,  he,  witness,  married  Arto's  sister- 
in-law,  and  that,  being  a  member  of  Mrs.  Tate's  family,  be  had 
heard  Mrs.  Tate  and  his  wife  discuss  the  killing  of  the  deceased. 
Witness  testified  on  that  trial,  and  adheres  to  the  statement,  that 
he  beard  his  mother-in-law,  Mrs.  Tate,  say,  after  the  killing,  that 
she  did  not  know  who  killed  her  husband,  but  that,  on  the  trial,  she 
was  going  to  swear  that  he  was  killed  by  John  Arto,  and  that  she 
intended  to  put  the  rope  around  Arto's  neck  if  it  sent  her  soul  to 
h — ^11.  Mrs.  Tate  made  that  declaration  in  the  presence  of  her 
daughter*  Laura,  the  witness's  wife,  and  Laura  did  not  then  say 
whether  or  not  she  knew  anything  about  the  killing.  Witness  told 
his  wife  not  to  go  to  court  and  swear  to  a  lie;  that  if  she  did  go 
she  must  tell  the  truth.  Witness  went  to  Houston  and  told  Arto's 
attorney  about  Mrs.  Tate's  declaration.  Witness  and  his  wife  were 
not  then  living  together,  and  witness  told  the  attorney  that  he 
wanted  a  divorce.  The  attorney  advised  witness  not  to  proceed  for 
a  divorce  until  after  the  trial  of  Arto,  when,  if  witness  had  grounds 
for  divorce,  he  would  get  it  for  witness  without  a  fee,  provided  wit- 
ness would  remain  either  in  Houston  or  Galveston,  accessible  as  a 
defense  witness  on  Arto's  trial.  Witness  told  one  of  Arto's  attor- 
neys that  he  had  no  money  to  defray  the  expenses  of  a  divorce  pro- 
ceedings, and  the  attorney  promised  to  obtain  the  divorce  without 
charge. 

Up  to  and  including  the  time  of  Arto's  confession  to  witness, 
friendly  relations  existed  between  them.  8ub3equently  those. rela- 
tions changed  and  became  unfriendly.  Arto  on  one  occasion  ordered 
witness  out  of  his  house.  On  another  he  had  witness  arrested  for 
threatening  his  life,  and  witness  had  him  arrested  on  a  like  charge. 
When  Arto  ordered  witness  out  of  his  house  witness  did  not  say  to 
Arto,  "D — n  you,  I  will  fix  you  for  this."  Witness  told  Mns.  Tate 
of  Arto's  confession  to  him,  and  it  was  through  her  that  the  fact  of 
the  confession  became  known  to  the  prosecution.  Witness  was  in 
attendance  upon  the  last  term  of  court.  He  afterwards  went  to 
Uvalde  county,  whence  he  was  brought  under  attachment  to  testify 
on  this  trial.  There  was  nothing  said  by  either  Arto  or  witness 
preliminary  to  the  confession.  Arto  merely  remarked,  while  on  the 
way  home  from  the  fifth  ward  in  Houston :  ^^  You  are  a  friend  df 
mine.  I  am  going  to  tell  you  something  that  will  astonish  you,-' 
and  then  made  the  declaration  or  confession  recited  by  witness.  It 
was  subseqaent  to  this  that  witness  was  arrested  upon  Arto's  com- 
plaint. 
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Re-examined,  the  witness  stated  that  he  never  told  the  district 
attorney  atiything  about  Arto^s  confession.  He  did  not  tell  the 
sheriff  of  Galveston  county  where  he  could  be  found.  He  was  not 
brought  back  to  Galveston  by  the  sheriff  of  Galveston,  but  by  the 
sheriff  of  Harris  county.  Witness  did  not  want  to  testify  for  the 
State  in  this  casa  Witness  wrote  one  letter  to  Mrs.  Woolfe,  Arto's 
8ist)0j*,  and  supposed  that  it  was  through  her  that  his  presence  in 
Uvalde  county  became  known. 

Annie  Tate  testified,  for  the  State,  that  she  was  asleep  when  her 
father  was  killed,  and  knew  nothing  of  the  circumstances  attending 
the  tragedy.  Mrs.  Tate,  witness's  mother,  waked  witness  Und  told 
her  to  go  for  Mr.  Talbot;  that  John  Arto  had  killed  witness's  father. 
Witness  went  for  Mr.  Talbot,  who  came  to  Tate's  house.  The  State 
rested. 

Doctor  J.  McE.  Johnson  testified,  for  the  defense,  that  he  made 
a  post-mortem  examination  of  Tate's  head  on  the  morning  after  the 
killing.  The  fatal  ball  entered  in  front  of  the  left  cheek,  passed 
upward  and  i)a€kward  through  the  brain,  and  lodged  at  the  base 
and  back  of  the  brain,  completely  shattering  the  base  of  the  brain. 
The  effect  of.^uch  a  wound  would  be  to  completely  paralyse  and 
instantly  stop  all  motion  or  locomotion,  except  what  is  termed  in- 
voluntary motion.  If  a  person  so  shot  is,  when  struck,  walking  or 
running,  he  will  jfall  instantly,  and  only  go  so  far  forward  as  the 
momentum  of  his  body  would  carry  him,  which  would  not  be  moro 
than  one  step.  It  wa^  the  opinion  of  the  witness,  as  a  medical  ex- 
.pert,  that  the  decease<|  fell  from  the  effect  of  the  shot  described  on 
the  exact  spot  wher^Jfenvas  when  the  bullet  struck  him- if  he  was 
standing  still,  or,  if  he  was  running  when  struck,  he  fell  not  exceed- 
ing three  feet  from  the  place  his  body  occupied  when  struck.  If 
the  base  of  the  brain  be  shattered,  locomotion  stops  and  the  stricken 
person  will  drop  instantly.  On  his  cross-examination  the  witness 
stated  that  he  had  known  people  to  run  considerable  distances  after 
being  shot  through  other  parts  of  the  brain  than  the  base,  but  never 
when  the  base  was  shattered. 

Bichard  Talbot  was  the  next  witness  for  the  defense.  He  testi- 
fied that  his  house  and  the  house  occupied  by  the  deceased  when 
killed  were  parts  of  the  same  block  of  buildings.  On  the  night  of 
the  killing  witness  was  awakened  by  a  shot  fired,  as  indicated  by  the 
sound,  near  Tate's  house  on  Eighth  street.  Some  thirty  minntes 
later  Tate's  daughter  came  to  witness's  house  and  asked  him  to  go 
to  her  father's  house.  On  his  way  out  of  his  house,  witness  looked 
at  his  clock  and  saw  that  it  indicated  ten  minutes  to  1  o'clock. 
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Witness  went  immediately  to  Tate's  bouse,  and  thence  to  a  place 
indicated  by  Mrs.  Tate,  with  Mrs.  Tate,  where  he  found  the  dead 
body  of  the  deceased,  lying  face  down.  The  body  lay  in  the  middle 
of  Eighth  street.  A  quilt  was  wrapped  around  the  body,  the 
hands  grasping  it  firmly.  There  were  no  clothes  other  than  a  shirt 
on  the  body.  Witness  was  the  first  to  touch  and  examine  the  body. 
He  found  »  bullet-hole  in  the  left  cheek  and  a  pool  of  blood  in  the 
sand  immediately  under  the  wound.  There  was  no  blood  on  the 
face  or  other  part  of  the  body,  nor  on  the  shirt.  The  right  leg  lay 
flat  on  the  ground,  and  the  left  was  raised  as  though  in  the  act  of 
taking  a  step  forward.  The  body  was  taken  up  and  removed  to  the 
house,  where  an  inquest  was  subsequently  held.  Upon  his  arrival 
at  the  point  where  the  body  lay,  the  witness  asked  Mrs.  Tate  how 
the  deceased  came  to  his  death,  and  if  she  knew  who  would  or  could 
have  been  likely  to  be  the  agent  of  bis  death.  She  replied  that  he 
must  have  been  killed  by  burglars  or  robbers;  that  she  heard  the 
deceased  run  out  of  the  house  after  some  one  who  she  supposed 
must  be  a  burglar,  and  that  he  was  shot  while  chasing  him.  Witness 
remarked  to  her  that  he  thought  she  and  her  husband  and  family 
were  too  poor  to  tempt  the  cupidity  of  burglars,  and  that  be  did 
not  think  a  burglar  killed  deceased.  Mrs.  Tate  replied  that  her 
daughter  had  recently  obtained  a  new  watch  and  chain,  and  that 
they  had  since  then  been  apprehensive  of  burglars.  After  a  short 
time  Mrs.  Tate  remarked:  "Before  my  God,  Mr.  Talbot,  if  John 
Arto  is  in  town  he  killed  my  husband."  The  body  of  the  deceased 
lay  thirty-six  feet  from  his  gate  as  measured  by  the  steps  of  the 
witness.  It  lay  just  north  of  the  gate  and  in  the  middle  of  the 
street.  Witness  did  not  measure  the  short  distance  from  deceascd*s 
gate  to  his  front  door.  Frank  Smith,  his  wife  and,  the  witness 
thought,  other  parties  reached  Tate's  house  shortly  after  witness's 
conversation  with  Mrs.  Tate.  Mrs.  Tate  then,  in  witness's  presence, 
asked  Frank  Smith  if  John  Arto  was  then  in  Galveston.  Smith 
answered  that  he  was,  and  that  he,  Arto,  left  him,  Smith,  at  10 
o^clock  that  nighf.  Mrs.  Tate  then  said :  "  BeFore  God,  John  Arto 
killed  my  husband."  Witness  subsequently  heard  her  say  to  several 
parties  that  Arto  killed  her  husband.  Witness  was  called  to  Tate's 
house  fully  thirty  minutes  after  he  heard  the  shot. 

Mrs.  Grossman  was  the  next  witness  for  the  defense.  She  testi* 
fied  that  she  went  to  Tate's  bouse  soon  after  the  shooting.  On 
being  asked  who  killed  her  husband,  Mrs.  Tate,  in  the  hearing  and 
presence  of  the  witness,  said  that  she  did  not  know ;  that  deceased 
bad  no  enemies  in  Galveston  that  she  knew  of,  and  that  he  must 
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have  been  killed  by  a  burglar  he  was  pursuing.  Witness  looked 
over  to  Tate's  house  when  she  heard  the  shot,  but  saw  no  light  in 
that  house.  She,  however,  heard  some  one  call  for  a  lamp  to  look 
for  Tate's  pants  and  his  body.  Mrs.  Tate  said  nothing,  that  the 
witness  heard,  of  Arto  killing  the  deceased  until  after  Frank  Smith 
arrived,  and  told  her  that  Arto  was  in  town.  Before  Smith's  arri- 
val Mrs.  Tate  said  that  she  had  heard  it  asserted  that  if  a  mirror  bo 
placed  before  the  eyes  of  a  murdered  man,  the  image  of  the  mur- 
derer would  be  reflected  on  the  glass. 

Frank  Smith  testified,  for  the  defense,  that  he  and  his  wife  went 
to  Tate's  house  shortly  after  the  shooting.  Mrs.  Tate  asked  witness 
if  Arto  was  in  the  city  that  evening.  Witness  replied  that  he  had 
separated  from  Arto  about  10  o'clock.  Mrs.  Tate  then  said:  "Be- 
fore God,  it  is  he  who  killed  my  husband."  She  said  nothing  about 
Arto  in  connection  with  the  killing  until  informed  by  witness  that 
Arto  was  in  town.  Witness's  wife  was  present.  Mrs.  Frank  Smith, 
who  was  a  sister  to  Mrs.  Tate,  corroborated  her  husband. 

Frank  Smith  stated  on  his  cross-examination  that  when  Arto  left 
him  at  10  o'clock  on  that  night,  he  said  he  was  going  to  try  to  catch 
the  late  train  to  Houston,  and  that  if  he  failed  to  catch  it  he  would 
rejoin  witness  at  Tolix's  garden  and  stay  all  night  with  him.  He 
did  not  return. 

John  Tolix  testified,  for  the  defense,  that  defendant  was  at  his 
beer  saloon  at  the  foot  of  East  L  street,  on  the  night  of  the  killing. 
He  left  that  saloon  near  the  hour  of  10  o'clock,  saying  that  he  was 
going  to  try  to  get  transportation  to  Houston  that  night;  that  if 
he  failed  he  would  come  back.  He  returned  a  few  minutes  before 
12  o'clock  and  remained  until  witness  closed,  which  he  did  at  twenty 
minutes  before  1  o'clock.  On  his  cross-examination  witness  stated 
that  he  could  give  no  reason  why  he  looked  at  his  clock  when  he 
closed  his  saloon  on  the  night  of  the  killing.  That  clock  was  twenty 
minutes  fast. 

Odelia  Arto,  a  sister  to  the  defendant,  testified  in  his  behalf  that 
she  was  present  in  her  brother's  house  in  Houston  when  Joseph  De- 
sautelles  was  ordered  out  of  that  house  by  the  defendant.  Desau- 
telTes  had  used  some  vulgar  and  indecent  language  to  the  witness. 
Defendant  told  Desautelles  that  he  intended  to  have  him  arrested 
for  his  language,  and  shortly  afterwards  did  cause  his  arrest.  On 
leaving  the  house  Desautelles  said :  "  D — n  you,  I'll  fix  you  for  this." 
The  defense  closed. 

A.  Redo  testified  for  the  State,  in  rebuttal,  that  he  assisted  in  the 
arrest  of  the  defendant,  at  about  forty-five  minutes  after  4  o'clock, 
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A.  M.,  AagQst  14, 18S3.  He  had  on  bis  person,  when  arrested,  the 
pistol  in  evidence,  one  chamber  of  which  was  empty.  The  same 
pistol  was  identified  by  Gribble  and  Boyston,  as  the  one  taken  f roin 
Arto  lifter  his  arrest,  since  which  time  it  had  been  in  the  custody  of 
the  sheriff. 

The  charge  of  the  conrt  upon  the  subject  of  manslaughter,  re- 
ferred to  in  the  fourth  head-note  of  this  report,  reads  as  follows: 
**  Unless  you  believe  from  the  evidence  that  by  reason  of  anger, 
rage,  resentment  or  terror,  suddenly  excited  in  defendant,  he  was 
rendered  incapable  of  cool  reflection,  and«  under  the  immediate 
influence  of  it,  he  intentionally,  but  unlawfully,  and  without  any 
reasonable  grounds  for  apprehending  immediate  danger  of  serious 
lodily  injury  or  death  to  himself'^  shot  and  killed  Frederick  Tate 
with  a  pistol,  and  the  same  was  a  deadly  weapon  as  used,  then  he 
would  be  guilty  of  manslaughter  and  you  should  so  find." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Jones  (&  Oarnett  and  J.  B.  StuhhSj  for  the  appellant. 

«/.  S.  BurtSy  Assistant  Attorney-General,  for  the  State. 

WixxflON,  Judge.  I.  In  the  opinion  of  the  learned  trial  judge  the 
evidence  justified  and  demanded  a  charge  upon  the  law  of  self- 
defense,  and  he  accordingly  gave  a  charge  thereon,  but  this  charge 
does  not  embrace  all  the  law  upon  the  subject  applicable  to  the 
evidence  in  the  case.  It  omits  to  instruct  the  jury  that  the  defend- 
ant, if  unlawfully  attacked  by  the  deceased,  was  not  bound  to  re- 
treat in  order  to  avoid  the  necessity  of  killing  his  assailant.  (Penal 
Ckxle,  art.  573.)  We  concur  with  the  trial  judge  in  the  opinion  that 
a  charge  upon  the  law  of  self-defense  was  not  only  warranted  but 
required  by  the  facts  in  proof,  and  we  further  hold  that  a  material 
part  of  said  law,  particularly  applicable  to  such  facts,  is  the  pro- 
vision above  cited,  and  which  was  entirely  omitted  from  the  charge 
given  to  the  jury.  The  omission  to  give  such  a  charge  was,  we 
think,  material  error  calculated  to  injure  the  rights  of  the  defend- 
ant, and  therefore  constitutes  cause  for  reversal,  although  not  ex- 
cepted to  at  the  time.    {BeU  v.  The  SUite,  17  Texas  Ct.  App.,  538.) 

XL  Another  defect  in  the  charge  upon  the  law  of  self-defense  is 
that  it  required  the  jury  to  believe  from  the  evidence  that  the  de- 
fendant fired  the  fatal  shot  under  the  influence  of  tenor ^  in  order  to 
render  the  killing  justifiable.    This  is  a  limitation  of  the  right  of 
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self-defense  which  we  do  not  find  in  the  statute  .or  in  any  of  the  ad- 
jadications  upon  the  subject.  In  our  opinion  a  party  assailed, 
although  not  terrified  by  such  assault,  might  still  be  justified  in  pro- 
tecting himself  by  killing  his  assailant.  We  do  not  think  that  the 
right  of  self-defense  in  any  case  depends  upon  whether  or  not  the 
person  assailed  acts  under  the  influepce  of  terror  in  killing  his 
assailant.  Terror  signifies  more  than  alarm  or  fright.  It  is  agitat- 
ing and  excessive  fear,  which  usually  benumbs  the  faculties.  (Webs. 
Die,  "  Alarm;"  "Terror.")  It  is  one  of  the  passions,  the  existence 
of  which  w^ill  sometimes  reduce  a  homicide  from  murder  to  man- 
slaughter, but  it  is  never,  necessarily,  an  element  of  self-defense.  If 
it  were,  the  right  of  selfndefense  would  not  attach  to  the  brave,  bat 
could  be  invoked  only  by  the  timid. 

III.  In  our  opinion  there  are  phases  of  self-defense  presented  by 
the  evidence  which  the  charge  of  the  court  omits  to  notice.  If  the 
defendant,  intending  to  kill  the  deceased,  entered  the  house  of  de- 
ceased, and  provoked  the  occasion  which  resulted  in  the  homicide, 
he  cannot  claim  that  the  killing  was  in  self-defense.  If,  however, 
the  defendant  was  a  mere  trespasser  upon  the  premises  of  the  de- 
ceased, and  provoked  the  occasion  which  resulted  in  the  homicide 
without  any  intent  to  kill  the  deceased  or  do  him  serious  bodily  in- 
jury, and  without  intent  to  commit  any  felony,  in  such  case  he 
would  not  be  deprived  wholly  of  the  right  of  self-defense,  but  such 
right  would  be  only  partial  and  imperfect,  and  could  operate  no 
farther  than  to  reduce  the  homicide  to  manslaughter.  {King  v. 
The  State,  13  Texas  Ct.  App.,  277;  Jones  v.  Tke  State,  17  id.,  602.) 
We  are  of  the  opinion  that  the  charge  should  have  submitted  to  the 
jury  the  above  mentioned  phases  of  the  case. 

lY.  In  other  respects  than  those  we  have  named,  we  think  the 
charge  of  the  court  is  correct  and  sufficiently  clear  to  enable  the 
jury  to  properly  understand  the  law  governing  the  issues  submitted 
for  their  determination.  A  careful  consideration  of  the  charge 
upon  the  law  of  manslaughter  has  satisfied  us  that  the  objections 
thereto  urged  by  defendant's  counsel  are  not  sound.  Whilst  the 
charge  upon  this  issue  is  very  concise,  it  nevertheless,  in  our  judg- 
ment, sufficiently  and  correctly  presents  the  law,  and  cannot  in  any 
respect  be  said  to  be  calculated  to  confuse  or  mislead  the  minds  of 
a  jury.  The  words  in  said  charge  objected  to  by  defendant's  coun- 
sel, and  italicised  in  their  brief,  rendered  the  charge  more  favorable 
to  the  defendant  than  if  they  had  been  omitted,  and,  furthermore, 
the  qualification  expressed  by  these  words  is  a  correct  one,  and  was 
not  improperly  inserted  in  the  connection  in  which  they  are  found. 
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Becaase  of  the  errors  and  omissions  in  the  charge  of  the  court 
npon  the  issue  of  self-defense  hereinbefore  mentioned,  the  judgment 
is  reversed  and  the  cause  is  remanded. 


[Opinion  delivered  October  28,  1885.] 


Reversed  and-  remanded. 


[No.  1938.] 

Abthur  Loyd  v.  Thb  State, 
(on  motion  to  reinstate  appeal.) 

1.  Practice. —  Escape  of  a  defendant  pending  his  appeal  from  a  felony  con* 
▼iction  operates  to  oust  the  jurisdiction  of  the  court  of  appeals,  and  upon 
the  fact  of  such  escape  being  made  to  appear  this  court  has  no  option  but  to 
sustain  a  motion  to  dismiss  the  appeaL  The  order  of  dismissal,  however, 
will  be  set  aside  when  it  is  shown  that  the  defendant  returned  voluntarily 
to  custody  within  ten  days. 

8.  Same. —  Article  846  of  the  Ckxle  of  Criminal  Procedure  requires  that,  when 
the  escape  of  a  convicted  felon  occurs,  pending  his  appeal,  the  sheriff  who 
bad  him  in  custody  shall  report  the  fact,  under  oath,  to  the  district  or 
county  attorney  of  the  county  in  which  the  conviction  was  had,  who  shaU 
forthwith  forward  such  report  to  the  attorney-general  at  the  branch  of  this 
court  to  which  the  transcript  in  the  case  was  sent ;  which  report  shall  be 
sufficient  evidence  of  the  fact  of  such  escape,  to  authorize  the  dismissal  of 
the  appeal.  Held^  that  the  article  cited,  properiy  construed,  requires  that 
the  sheriff's  report  of  the  escape  of  the  defendant,  in  order  to  be  sufficient, 
must  set  forth  the  facts  and  circumstances  constituting  the  escape,  and  not 
state  merely  his  own  conclusions  or  impressions. 

81  Same  — CoNSTBUCTioN  op  Teems— "Escape."— Article  10  of  the  Penal 
Code  provides  as  follows:  "  Words  which  have  their  meaning  specially  de- 
fined shall  be  understood  in  that  sense,  though  it  be  contrary  to  their  usual 
meaning,  and  all  words  used  in  this  Code,  except  where  a  word,  term  or 
phrase  is  specially  defined,  are  to  be  taken  and  construed  in  the  sense  in 
which  they  are  understood  in  common  language,  taking  into  consideration 
the  context  and  subject-matter  relative  to  which  they  are  employed.** 
Tested  by  this  rule»the  word  '*  escape,"  as  used  in  articles  845  and  846  of  the 
Code  of  Criminal  Procedure,  means  that  the  prisoner  has  "actually  and 
completely  withdrawn  himself  from  custody,"  and  "has  got  free  and  gone 
at  large."  Such  an  escape  is  not  made  manifest  by  an  officer's  report  which 
recites  that  the  defendant  broke  jail  and  was  captured  two  or  three  hundred 
yards  distant  from  the  jail,  and  was  returned  thereto  within  fifteen  or 
twenty  minutes  after  lie  broke  jaiL 

4  Same— Jurisdiction  of  the  Court  of  Appeals.— The  court  of  appeals 
can  resume  jurisdiction  of  an  appeal  dismissed  because  of  the  escape  of  the 
appellant  from  custody  after  his  conviction,  and  pending  his  appeal,  only 
when  it  is  made  clearly  to  appear  that  the  appellant's  return  to  custody  was 
vUuntary  and  not  compulaory,  and  that  it  was  made  within  ten  days. 
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6.  Samb— Constitutional  Law.— Articles  10  and  19  of  the  Ck>n8tttation  have 
no  application  whatever  to  proceedings  had  in  criminal  cases  after  trial  and 
conviction. 

6.  Same. —  It  was  within  the  legitimate  power  of  the  Legislature  to  declare  that 

the  escape  of  a  prisoner,  convicted  of  a  felony,  pending  his  appeal,  operates 
as  an  abandonment  of  his  appeal 

(ON  THE  MEBIT3  OF  T^  CASE.) 

7.  EviDENCB. —  Confessions  of  a  prisoner  of  material  facts  tending  to  connect 

him  with  the  offense  chax^ged,  even  though  made  in  custody  and  without 
warning,  are  admissible  in  evidence  if  in  connection  therewith  he  make 
statement  of  facts  or  of  circumstances  that  are  found  to  be  true,  which 
conduce  to  establish  his  guilt 

8.  Same. —  The  admission  of  hearsay  evidence  in  this  case  was  subsequently 

rendered  immaterial  by  proving  the  same  facts  by  the  person  on  whose 
authority  the  hearsay  statement  was  made. 

9.  Same  —  Fact  Case. — See  the  statement  of  the  case  for  evidence  which,  though 

circumstantial,  is  held  ample  to  support  a  conviction  for  murder  in  the  sec- 
ond degree. 

Appeal  from  the  District  Court  of  Jones.  Tried  below  before 
the  Hon.  William  Kennedy. 

The  indictment  charged  the  appellant  with  the  murder  of  E.  Price 
Ogle,  in  Jones  county,  Texas,  on  the  3d  day  of  April,  1884.  His 
trial  resulted  in  his  conviction  of  murder  in  the  second  degree,  and 
his  punishment  was  assessed  at  a  term  of  forty  years  in  the  peniten- 
tiary. 

B.  F.  Britton  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  Jones  county,  about  eighteen  miles  southeast  from 
the  town  of  Anson,  and  on  the  main  road  leading  from  that  town 
to  Abilene  in  Taylor  county.  He  recognized  the  defendant  as  one 
of  two  men  whom  he  first  saw  on  the  night  of  April  2, 1884.  The 
defendant  and  his  companion,  traveling  from  the  direction  of  Abi- 
lene, reached  the  witness's  house  about  7  o'clock  on  the  evening 
stated,  and  remained  over  night,  resuming  their  journey  aboat  7 
o'clock  on  the  next  morning,  going  along  the  main  road,  northwest, 
toward  Anson.  They  told  the  witness  that  they  came  from  Hog 
Creek,  some  fifteen  miles  distant  from  Waco,  and  were  going  to  the 
Double  Mountain  Fork  of  the  Brazos  to  work  on  a  cow  ranche.  The 
defendant  paid  the  witness  two  silver  dollars  for  their  night's  enter* 
tainment.  The  person  with  the  defendant  was  a  young  man,  ap- 
parently twenty-one  years  old,  about  six  feet  in  height,  with  dark 
hair  and  blue  eyes.  He  was  slender  of  build,  and  appeared  to  be 
either  in  delicate  health,  or  just  recovering  from  a  severe  illness. 
He  was  crippled  in  his  left  foot.    He  wore  a  boot  on  his  right  foot, 
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and  on  his  left  a  shoe,  the  vamp  or  upper  of  which  was  mashed 
down  under  his  foot, —  the  foot  itself  being  still  in  bandages,  and 
somewhat  bare.  His  appearance  was  very  genteel.  He  wore  a 
dark  coat  and  dark  pants,  a  white  shirt  with  a  large  gold  or  metal 
bosom-button.  Witness  did  not  remember  the  color  of  the  vest  he 
wore.  He  had  a  double  cased  silver  watch,  and  a  chain,  the  mate- 
rial of  which  witness  could  not  remember.  The  crippled  man  wore 
a  new  looking  felt  hat,  and  rode  a  bay  horse;  the  defendant  had  on 
a  worn  white  hat,  and  rode  a  sorrel  or  yellow  horse.  The  witness 
did  not  learn  their  names  while  they  were  at  his  house,  but  had 
since  been  told  that  the  name  of  the  defendant  is  Loyd,  and  that 
the  name  of  the  crippled  man  was  Ogle.  The  witness  knew  Mr. 
Buie,  who  lived  twelve  or  fourteen  miles  from  witness's  house,  and 
in  the  direction  taken  by  defendant  and  Ogle  when  they  left  wit- 
ness's house.  About  five  days  after  the  defendant  and  Ogle  left  the 
witness's  house.  Deputy  Sheriff  Scarborough  showed  the  witness  a 
photograph,  taken  evidently  from  a  corpse,  which  the  witness  in- 
stantly and  positively  recognized  as  the  photograph  of  the  crippled 
man  be  described. 

J.  A.  Buie,  the  next  witness  for  the  State,  testified  that  he  lived 
in  Jones  county,  Texas,  about  six  miles  southwest  of  the  town  of 
Anson.  Witness  first  saw  the  defendant  about  half-past  11  o'clock 
on  the  morning  of  April  3, 1884,  on  his,  the  witness's,  place.  The 
defendant  and  another  man  came  to  the  field  where  the  witness  was 
at  work.  The  defendant  came  into  the  field,  and  to  the  point  where 
the  witness  was;  the  other  man  remained  at  the  fence  on  the  ont- 
side,  about  one  hundred  yards  distant,  in  charge  of  the  horses.  De- 
fendant asked  the  witness  for  information  about  the  road  to  Double 
Mountain  Fork,  the  road  to  Kock  Springs,  about  the  people  who 
lived  on  the  road,  and  the  distances  between  the  houses  of  the  dif- 
ferent settlers  on  the  road.  Witness  answered  all  of  his  questions. 
Witness  could  not  describe  the  appearance  of  the  man  who  stayed 
with  the  honses  at  the  fence.  He  appeared  to  be  a  tall  *man.  Wit- 
ness took  no  notice  of  that  man's  features,  nor  did  he  observe  that 
he  wore  or  did  not  wear  gray  whiskers,  or  that  he  otherwise  ap- 
peared youthful  or  aged.  Three  days  later  the  witness  saw  the 
oorpse  of  a  man  in  Anson.  Witness  did  not  charge  his  memory 
with  the  description  of  hat  worn  by  the  man  at  the  fence.  Witness 
did  not  notice  that  the  defendant  wore  a  watch  when  he  was  in  the 
field,  or  that  he  wore  a  vest. 

Mrs.  Barbara  Armstrong  was  the  next  witness  for  the  State.  She 
testified  that  she  lived  in  Jones  ooiinty,  Texas,  about  seven  miles 
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southwest  of  Anson.  Witness  was  not  acquainted  with  the  defend- 
ant. Witness  remembered  the  reputed  discovery  of  the  dead  body 
of  a  man  in  Jones  county,  in  April,  1884.  She  was  in  Anson  on  one 
Sunday  while  the  corpse  was  said  to  be  in  town,  but  she  did  not 
see  it  On  the  Thursday  before  the  Sunday  on.  which,  in  Anson, 
the  witness  heard  of  the  discovery  of  the  dead  body,  two  men  ate 
dinner  at  the  witness's  house.  One  of  them  was  a  tall  man  with 
dark  hair  and  beard,  and  dark  side-burns,  and  he  was  lame  in  one 
foot.  The  other  was  a  light  compiexioned  man  of  low  stature  and 
heavy  build.  Witness  took  no  particular  notice  of  the  two  men.  They 
were  traveling  horseback,  one  riding  a  white-faced  bay,  and  the 
other  a  dun  horse.  Witness  did  not  know  whether  neither,  either 
or  both  had  a  watch.  They  both  wore  light  colored  hats.  The 
lame  man  wore  his  shoe  with  the  top  cut  out  or  pressed  down.  They 
reached  witness's  house  a  little  before  12  o'clock  and  left  a  little  be- 
fore 1,  going  in  a  northwest  direction,  along  the  main  road.  Mr.  J. 
A.  Buie  lived  about  three-fourths  of  a  mile  southeast  from  the  wit- 
ness's house.  Neither  of  the  parties  called  each  other  by  name 
while  at  witness's  house,  and  if  she  has  seen  either  since  she  does 
not  know  it.    The  heavy  set  man  paid  witness  for  the  dinners. 

W.  H.  Smith  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  at  Anson  in  Jones  county,  Texas.  He  was  one  of  a 
surveying  party  at  work  in  the  northwest  portion  of  Jones  county, 
between  the  1st  and  the  7th  days  of  April,  1884.  Between  8  and 
9  o'clock  on  the  morning  of  Saturday  or  Sunday,  April  5, 1884,  that 
surveying  party  discovered  the  dead  body  of  a  man.  It  lay,  back 
down,  in  the  bed  of  a  small  creek.  The  head  had  been  penetrated 
by  a  pistol  ball  which  entered  at  the  region  of  the  right  ear.  The 
tracks  of  a  man  were  discovered,  which  left  the  head  of  the  body, 
going  up  the  bed  of  the  creek  about  twelve  feet  and  leaving  the  bed 
by  the  south  bank.  The  bed  of  the  creek  was  about  four  feet  wide 
and  five  feet  deep.  A  saddle  was  found  nearr  the  corpse  which  looked 
like  the  saddle  afterwards  placed  in  the  custody  of  the  witness  as 
the  saddle  brought  to  town  with  the  corpse.  This  saddle  was  after- 
wards proved  and  recovered  by  Mr.  Webb  of  Abilene  and  another 
man  whose  name  witness  had  forgotten.  The  track  described  ap- 
peared to  have  been  made  just  after  a  shower  of  rain  and  by  a  man 
walking.  The  creek  was  grass-bound  on  both  banks,  and  it  was  not 
an  easy  matter  to  decipher  tracks.  Mr.  Little  went  with  the  wit- 
ness to  the  corpse.  They  found  no  pistol  or  other  weapon  near  it. 
The  body  was  foand  in  Jones  county,  on  Dry  California  creek. 

John  H.  McLendon  was  the  next  witness  for  the  State.    He  tes- 
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tified  that  he  was  a  resident  of  Anson,  Jones  county,  Texas,  on  April 
5, 1884,  and,  at  that  time  was  justice  of  the  peace  of  that  precinct. 
On  the  date  mentioned,  the  witness,  in  his  official  capacity,  held  an 
inquest  upon  the  dead  body  of  a  man  found  in  the  bed  of  Dry  Cali- 
fornia creek,  in  the  northwest  corner  of  Jones  county.  Witness 
first  saw  the  body  between  3  and  4  o'clock,  P.  M.  It  was  then 
lying,  back  down,  on  two  blankets.  The  bed  of  the  creek  at  the 
point  where  the  body  lay  was  some  four  or  five  feet  wide,  and  the 
banks  on  either  side  about  five  feet  high.  A  bullet  hole  was  found 
about  one  inch  behind  the  right  ear.  On  Sunday,  the  next  day,  two 
physicians,  in  the  presence  of  the  witness,  cut  into  this  wound  and 
extracted  a  leaden  bullet  of  about  thirty-eight  caliber,  which  had 
penetrated  the  brain.  Examination  of  the  immediate  vicinity  of 
the  body  disclosed  the  tracks  of  two  men,  near  and  on  the  north 
side  of  the  creek,  and  down  the  creek  about  thirty  yards  from  the 
point  where  the  body  lay.  Witness  saw  tracks  at  another  point 
about  ten  steps  distant,  down  the  creek.  At  another  point  where  a 
cow-trail  leads  down  to  the  creek,  the  witness  saw  some  cracker 
crumbs,  and  some  leather  whittlings.  The  tracks  of  two  men  left 
this  point  going  into  the  bed  of  the  creek  to  the  point  where  the 
body  lay.  These  tracks  were  all  made  just  after  a  shower  of  rain. 
There  were  other  tracks  about  the  body,  which  had  been  made  after 
the  ground  got  dry.  These  were  fresher,  and  unlike  those  first  de- 
scribed. The  deceased  had  a  boot  on  his  right  foot,  and  an  old 
brogan  shoe,  with  the  vamp  cut  out,  on  his  left  foot.  This  boot  and 
shoe  corresponded  with  one  of  the  tracks  made  just  after  the 
shower,  the  right  foot  or  boot  track  being  plainer  than  the  shoe. 
The  tracks  of  the  other  person  were  smaller.  Near  the  point  where 
the  first  described  tracks  wei^  found,  the  witness  found  the  tracks  of 
two  horses,  made,  as  indicated  by  the  ground,  at  the  same  time. 
The  witness,  by  means  of  the  tracks,  trailed  the  horses  back  in  the 
direction  whence  they  came,  and  found  that  they  crossed  the  creek 
about  one  hundred  and  fifty  or  two  hundred  yards  below  the  point 
where  the  body  was  found.  Thence  the  witness  followed  the 
tracks  back  into  the  Double  Mountain  Fork  and  Abilene  road,  about 
a  quarter  of  a  mile  from  the  creek,  and  thence  some  distance  towards 
Abilene. 

Ck>ntinuing,  the  witness  testified:  ^<I  also  noticed  in  this  road 
tracks  of  the  same  horses  mado  going  in  the  direction  of  Abilene, 
and  in  a  different  direction  from  the  way  the  tracks  indicated  that 
the  horses  were  traveling  that  I  was  first  tracking  backwards.  I 
took  this  newly  discovered  trail  and  trailed  it  back  and  found  that 
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the  two  horses  bad  come  from  the  direction  of  the  corpse  into  the 
road  within  about  ten  or  fifteen  steps  of  where  they  had  left  it  when 
they  first  left  the  road  to  go  in  the  direction  of  where  the  corpse  was 
found.  I  back-tracked  the  horses  in  the  direction  of  the  corpse, 
crossed  the  creek  about  one  hundred  yards  below  the  corpse,  and 
followed  the  trail  back  to  where  I  first  discovered  it.  I  noticed  that 
the  tracks  that  were  made  by  the  two  horses,  after  they  left  tho 
road  and  before  they  got  to  the  place  where  the  corpse  lay,  were  in 
some  places  close  together,  and  at  other  places  some  distance  apart, 
with  trees  and  brush  injtervening.  The  tracks  made  by  the  horses, 
after  leaving  the  place  where  the  corpse  lay,  were,  in  places  where 
the  ground  was  clear  and  open,  some  four  or  five  feet  apart,  and 
when  they  passed  through  brush  and  trees  they  were  close  together, 
and  no  brush  and  trees  between  them ;  but  they  followed  along,  one 
in  the  trail  of  the  other.  .  •  .  All  the  tracks  I  have  described 
seemed  to  have  been  made  near  or  within  a  few  hours  of  the  same 
time.  When  I  and  those  with  me  made  tracks  they  were  not  like 
those  I  have  been  describing.  Those  I  have  been  describing  were 
made  in  soft  or  wet  earth.  Those  we  made,  if  any,  were  in  dust. 
The  horse  which  made  the  larger  track  was  partly  shod,  but  I  do 
not  think  shod  all  around.  I  am  not  positive  as  to  that.  The 
smaller  horse  was  not  shod." 

The  witness  saw  blood  under  the  head  of  the  body,  a  little  on  the 
leather  which  connected  the  two  pouches  of  a  pair  of  saddle-bags 
found  with  the  body,  a  little  on  one  blanket,  and  a  pool  of  blood 
three  or  four  inches  in  diameter  on  the  ground  under  the  head. 
Witness  dug  into  the  ground  some  three  or  four  inches,  and  found 
the  ground  saturated  with  blood  to  that  depth.  He  attempted,  but 
failed,  to  ascertain,  by  digginor,  the  extent  to  which  the  blood  at  the 
pool  had  spread.  The  ground  was  too  hard  to  dig  with  a  knife. 
The  dead  man's  eyes  were  closed,  and  the  hair  and  skin  near  the 
wound  were  powder-burned.  The  burned  spot  was  not  more  than 
two  inches  in  diameter.  The  corpse  was  taken  to  Anson,  where  it 
was  photographed  by  Mr.  M.  H.  Rhoads,  an  artist.  Rhoads  gave 
one  of  the  photographs  to  Deputy  Sheriff  Scarborough.  The  body- 
was  then  buried  at  Anson.  Witness  was  first  informed  of  the  dis- 
covery of  the  body  by  J.  K.  Little,  who,  with  other  parties,  saw  it 
before  the  witness  did.  Witness  was  present  and  saw  Dr.  HoUis 
take  the  ball  out  of  the  head.  Witness  secured  and  kept  that  ball 
for  some  time.  He  compared  it  with  a  ball  of  thirty-eight  caliber, 
and  thought  it  of  that  size.  It  was  somewhat  flattened,  and  may, 
as  a  matter  of  fact)  have  been  fired  from  a  forty-one  caliber  pistol 
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The  country  surroanding  the  point  where  the  body  was  found  was 
prairie,  bat  generally  very  brnshy.  Immediately  north  of  the  corpse 
the  country  was  open,  but  to  the  east,  south  and  southeast  of  the 
corpse  tho  country  was  very  brushy.  The  witness  saw  the  saddle 
found  with  the  body.  A  small  piece,  about  an  inch  wide,  had  been 
cut  out  of  the  left  stirrup  leather,  on  the  inside. 

George  Scarborough  was  the  next  witness  for  the  State.  He  tes- 
tified that  he  was  deputy  sheriff  of  Jones  county,  Texas,  in  April, 
1884.  lie  bad  never  seen  the  defendant,  to  know  him,  prior  to  his 
arrest  for  the  murder  of  Ogle.  On  the  7th  or  8th  of  April,  1884, 
Mr.  Rhoads,  the  artist,  gave  the  witness  a  photograph  of  a  dead 
man.  The  witness  immediately  instituted  an  investigation  into  the 
manner  of  his  death,  and  made  search  for  the  defendant.  Witness 
exhibited  the  picture  to  B.  F.  Britton,  on  the  Wednesday  after  he 
received  it.  lie  went  to  Abilene,  Baird,  Clyde,  Cisco,  and  then  to 
Bosque  county,  where  he  found  and  arrested  the  defendant  at  his 
father's  house,  about  three  miles  from  the  town  of  Iredell,  and 
brought  him  to  Anson.  Witness  showed  the  picture  to  J.  'N.  Ogle, 
who  identified  it  as  the  picture  of  K  Price  Ogle.  A  man  who 
claimed  to  be  the  constable  of  Iredell  precinct,  J.  N.  Ogle,  and  six 
other  men  accompanied  the  witness  to  the  house  of  defendant's 
father,  to  make  the  arrest.  The  party  surrounded  the  house,  the 
witness  knocked  at  the  door,  which  was  opened  by  the  defendant 
in  person.  As  per  agreement  none  of  the  arresting  party  spoke 
when  they  confronted  the  defendant,  and  if  he  said  anything  the 
witness  did  not  hear  it.  After  the  arrest  of  the  defendant  he  told 
the  witness  where  he  would  find  the  watch,  but  did  not  say  that  the 
watch  belonged  to  the  deceased.  Witness  found  the  watch  where 
the  defendant  said  it  would  be  found.  Newt.  (J.  N.)  Ogle  claimed 
the  watch  as  the  property  of  the  deceased,  and  the  witness  gave  it 
to  him.  Defendant  at  the  same  time  told  the  witness  that  he  had 
exchanged  hats  with  a  man  in  Abilene.  Witness  ascertained  this 
statement  to  be  true,  recovered  the  hat  exchanged,  and  delivered  it 
to  Newt.  Ogle,  who  claimed  it  as  the  hat  of  the  deceased.  Defend- 
ant told  the  witness  that  he  got  the  watch  from  Price  Ogle  in 
exchange  for  a  saddle. 

J.  N.  Ogle,  the  brother  of  E.  Price  Ogle,  deceased,  was  the  next 
witness  for  the  State.  He  testified  that  he  had  known  the  defend- 
ant about  thirteen  years,  during  which  time,  until  bis  implication 
m  the  murder  of  witness's  brother,  relations  of  the  friendliest  char- 
acter bad  subsisted  between  them.  The  deceased  did  not  live  per- 
manently with  the  witness,  but  spent  much  of  his  time  at  witness's 
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hoase.  He  and  defendant  were  reared  together  from  boyhood,  in 
Bosqae  county,  and  were  schoolmates,  and,  to  all  appearances,  had 
always  been  the  best  of  friends.  The  witness  last  saw  the  deceased 
at  his,  witness's,  house,  between  the  10th  and  15th  of  March,  1884. 
He  then  appeared  to  enjoy  good  general  health,  bat  was  lame  of 
his  left  foot,  which  he  had  out  with  an  axe  daring  the  early  part  of 
December,  1883.  His  wounded  foot  confined  him  to  his  bed  pretty- 
much  the  whole  of  the  month  of  December,  1883,  but  the  foot  was 
healing  over  when  witness  last  saw  it  in  March.  Deceased  had  an 
attack  of  fever  in  January,  1884.  Witness  sold  the  deceased  a 
double  cased  silver  watch  when  he  last  saw  him.  Witness  since  saw 
that  watch  at  Anstin*s  jewelry  shop  in  Cisco,  and  identified  the 
same  on  this  trial.  When  the  witness  last  saw  the  deceased  he  had 
the  brown  or  dark  bay  horse  which  the  witness  recovered  from  the 
possession  of  C.  W.  Merchant  of  Abilene,  in  April,  1884,  subsequent 
to  the  death  of  the  deceased  and  the  arrest  of  the  defendant  Wit- 
ness had  sold  that  horse  to  the  deceased  in  October,  1883.  That 
horse  was  now  in  the  witness's  possession. 

The  witness  first  heard  of  the  death  of  his  brother,  E.  P.  Ogle, 
on  the  11th  day  of  April,  1884,  on  which  day  Deputy  Sheriff  Scar- 
borough, of  Jones  county,  exhibited  to  witness  a  photograph  of  his 
brother's  corpse.  Witness  aided  in  the  arrest  of  the  defendant,  and 
his  transportation  to  Jones  county.  A  light  colored  hat,  which 
much  resembled  that  last  worn  by  the  deceased,  and  which  the 
witness,  though  he  could  not  so  absolutely  swear,  believed  to  be  the 
hat  last  worn  by  deceased,  was  recovered  at  Merchant's  house  in 
Abilene.  Witness  did  not  know  when  the  deceased  left  Bosque 
county,  going  west,  as  he  left  without  informing  witness  that  he 
was  going.  When  witness  last  saw  the  deceased  he  had  a  second- 
hand saddle,  which  he  said  he  got  from  the  defendant  The  witness 
knew  that  the  defendant  owned  a  mare  and  a  colt  in  Bosque  county, 
but  could  not  say  that  he  did  or  did  not  own  other  horse  stock. 
Witness  saw  the  defendant  at  the  defendant's  father's  house  on 
the  10th  day  of  ApriK  1884,  the  day  before  witness  heard  of  his 
brother's  death.  Defendant  was  then  going  to  mill  and  took  a  bag 
of  com  for  the  witness.  Witness  and  defendant  were  then  friendly. 
Witness  saw  him  next,  on  the  following  day,  at  his  father's  house, 
when  he  was  arrested,  witness  having  approached  the  house  in  ad- 
vance of  the  arresting  party  to  ascertain  whether  or  not  defendant 
was  at  home.  On  neither  of  these  two  occasions  did  the  defendant 
say  anything  to  witness  about  .the  deceased.  The  hat  in  evidence, 
the  same  recovered  by  Scarborough  from  a  man  named  Hamilton, 
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at  Olaib.  Merchant's  house  in  Abilene,  was  of  the  same  brand,  color, 
make  and  style  as  the  hat  worn  by  deceased  when  witness  last  saw 
him,  and  witness  believed  it  to  be  that  identical  hat. 

Robert  L.  Hamilton  was  the  next  witness  for  the  State.  He  testi- 
fied that  he  lived  with  Claib.  Merchant  in  Abilene,  Texas,  in  April, 
1884.  He  was  acquainted  with  the  defendant,  whom  he  first  saw 
at  Merchant's  house  in  Abilene  on  the  4th  day  of  April,  1884.  He 
came  to  Merchant's  house  about  10  o'clock  A.  M.,  riding  a  bay 
horse,  with  a  dun  pony  following  behind.  He  staked  the  dun  pony 
and  rode  the  bay  horse  into  the  town  of  Abilene.  He  left  a  thirty- 
eight  caliber  Colt's  pistol  with  witness,  to  keep  until  his  return  from 
town.  One  chamber  was  empty  and  five  were  loaded.  The  cartridge 
shell  was  still  in  the  empty  chamber,  but  witness  could  not  tell  how 
long  before  that  the  chamber  was  discharged.  The  defendant  re- 
toraed  to  Merchant's  house  that  evening,  and  was  hired  by  Mer- 
chant to  go  to  work  on  his  ranche.  Next  morning  he  started,  on 
the  dun  pony,  in  a  northern  direction  towards  Merchant's  ranche, 
leaving  the  brown  or  bay  horse;  which,  he  said,  he  had  sold  to  Mr. 
Merchant.  On  the  following  Monday  evening  defendant  came  back 
to  Merchant's  house  on  foot  from  the  direction  of  Abilene.  Mer- 
chant lived,  the  witness  thought,  in  the  corporate  limits  of  Abilene, 
bat  a  mile  at  least  from  the  depot.  He  remained  at  Merchant's 
house  until  after  supper,  when  he  left.  He  was  then  wearing  a 
light-colored  hat,  which  he  exchanged  to  the  witness  for  an  inferior 
hat^  explaining  that  he  took  the  hat  from  some  one  in  Bosque 
county,  and  did  not  want  to  wear  it  back  there;  that  he  was  going 
to  Bosque  county  to  clear  himself  of  the  charge  that  h^  had  stolen 
the  horse  he  was  riding,  and  that  when  he  returned  a  re-exchange 
ot  hats  could  be  made.  Witness  did  not  again  see  the  defendant 
until  after  he  was  arrested  and  brought  back  to  Merchant's.  The 
officer  in  charge  of  the  defendant  then  returned  to  the  witness  the 
hat  which  he  had  exchanged  to  the  defendant,  and  took  possession 
of  his  own  hat  While  at  Merchant's  the  defendant  bought  a  pair 
of  boots  and  left  there  a  pair  of  button  shoes,  about  number  six  in 
size.  The  heel  of  the  right  shoe  was  run  down  to  the  right  side. 
When  be  left  Merchant's  house,  on  Saturday,  he  went  off  on  the 
Double  Mountain  Fork  road,  which  crosses  Dry  Oalifornia  creek 
about  thirty-five  miles  from  Merchant's.  The  brown  or  bay  horse 
was  shod  all  around ;  the  dun  pony  was  not  shod. 

In  connection  with  the  testimony  of  this  witness,  which  is  the 
subject-^matter  of  the  eighth  head-note  of  this  report,  it  is  deemed 
You  XIX— 10 
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important  to  set  out  the  defendant's  bills  of  exception  nambers  2,  8 
and  6. 

fiill  of  exceptions  No.  2  reads  as  follows:  '^Be  it  remembered 
that  on  the  trial  of  this  cause,  the  State  proposed  to  prove  by  the 
witness  Hamilton  that  a  brown  horse  was  sold  by  the  defendant  to 
Olaib.  Merchant  about  April  4, 1884,  and  that  later  oneKewt.  Ogle, 
brother  of  the  deceased,  came  to  Merchant  and  claimed  the  horse  as 
the  property  of  the  deceased.  The  defendant,  by  counsel,  objected 
on  the  grounds:  1.  That  the  testimony  to  that  point  showed  the 
prisoner  was  under  arrest  on  the  charge  of  murdering  the  deceased 
at  the  time  of  the  claim.  2.  That  the  testimony  was  irrelevant  in 
view  of  the  explanation  made  by  the  State's  attorney  in  open  court 
as  to  their  motive  for  asking  the  question,  to  wit:  to  show  that  the 
horse  in  question  was  the  property  of  deceased,  and  to  show  a  motive 
on  the  part  of  defendant  for  murdering  the  deceased  to  get  the  horse. 
The  court  overruled  the  defendant's  objections  -and  permitted  wit- 
ness to  testify  that  Kewt.  Ogle,  brother  of  the  deceased,  claimed  and 
took  the  horse  from  Merchant  as  the  property  of  the  deceased;  to 
which  ruling  defendant  excepted,"  etc. 

Bill  of  exceptions  Ko.  3  reads  as  follows:  ^^  .  •  on  the  trial 
of  this  cause  counsel  for  the  State  propounded  to  witness  Hamilton 
this  question:  'Did  you  ever  get  your  hat  back?'  Counsel  for  the 
defense  objected  to  the  question  upon  the  grounds:  1.  That  it  was 
a  leading  question.  2.  That  the  witness  Hamilton  had  already  tes- 
tified that  the  defendant  was  under  arrest  at  that  time,  and  there- 
fore Hamilton  could  not  tell  what  was  done  by  an  officer  or  any 
one  else  while  the  defendant  was  under  arrest,  to  criminate  him. 
8.  Upon  the  further  ground  that  the  court  had  just  previous  to  this 
ruled  all  of  the  testimony  of  the  witness  Hamilton  out,  and  excluded 
it  from  the  jury  upon  the  ground  that  the  defendant  was  under 
arrest,  wherefore  defendant  excepts,"  etc.  To  this  bill  of  exceptions 
the  trial  judge  attached  the  following  explanation:  '^ Approved 
with  this  explanation :  counsel  for  the  State  withdrew  the  question 
objected  to,  and  asked:  *What  ever  became  of  your  hatt'  To 
which  the  witness  replied:  *  Mr.  Scarborough  gave  it  to  me.'  The 
witness  bad  answered  'yes'  to  the  first  question,  before  the  with 
drawal  above  mentioned." 

The  sixth  bill  of  exception  reads  as  follows:  "Be  it  remembered 
that  on  the  trial  of  this  cause,  the  witness  for  the  State,  George 
Scarborough,  being  on  the  stand,  the  State's  attorney  asked  the  wit- 
ness if  the  defendant,  at  the  time  he  was  arrested,  told  him  where 
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he  could  find  a  certain  watch,  referred  to  by  otl^er  witnesses  on  the 
trial?  The  defendant,  by  counsel,  objected  to  the  question,  which 
was  in  words  as  follows :  ^  Did  the  defendant,  after  yon  arrested 
him,  tell  yon  where  you  could  find  a  watch  belonging  to  the  de- 
ceased. Price  Ogle  I*  Objected  to  for  the  reasons,  first,  that  the 
question  was  leading.  Second,  that  it  stated  as  a  conclusion  that 
the  watch  was  in  fact  the  property  of  the  deceased,  when  in  fact 
this  was  one  of  the  issues  in  controversy.  Third,  that  it  was  irrele- 
vant. Fourth,  that  the  remark  sought  to  be  adduced  was  made,  if 
at  all,  after  the  defendant  had  been  arrested  on  the  charge  of  mur- 
dering Price  Ogle,  and  all  such  testimony  was  improper.  The  court 
overruled  the  defendant's  objections,  and  the  attorney  for  the  State 
having  guarantied  that  he  would  pr«ve  the  watch  the  property  of 
the  deceased  at  his  death,  he  was  permitted,  over  the  defendant's  ob- 
jections, to  ask  the  following  questions,  and  received  the  following 
answers,  viz. : 

"  Question.  '  Did  the  defendant,  after  you  arrested  him,  tell  you 
where  you  could  find  bls  certain  watch  belonging  to  the  deceased?' 

**  Answer.  *  Yes.  But  hold  on.  He  told  me  where  I  could  find 
the  watch,  but  he  did  not  tell  me  that  the  watch  belonged  to  the 
deceased.' 

^ Question.    ^  Did  you  find  the  watch  there? ' 

"Answer.     *Tes.' 

"  Question.    *  Where  is  the  watch  ? ' 

"Answer.  *Newt.  Ogle,  the  deceased's  brother,  claimed  it  as 
Price  Ogle's  property,  and  I  gave  it  to  him.* 

"  Further,  the  State's  attorney  asked  the  witness  if  the  defendant^ 
after  he  was  arrested,  told  him  where  he  could  find  any  other  of 
deceased's  property,  and  the  defendant's  counsel  objected  for  the 
same  reasons  set  out  above.  The  State's  attorney  having  undertaken 
to  guaranty  that  he  would  show  by  the  witness  that  defendant  told 
him  where  he  could  find  a  hat  belonging  to  deceased,  the  court,  over 
defendant's  objection,  permitted  the  witness  to  testify  that  defend- 
ant told  him,  after  he  was  arrested,  that  he  exchanged  a  hat  in 
Abilene  with  one  Hamilton ;  that  the  hat  was  found  by  him  there, 
and  that  Newt  Ogle,  brother  of  the  deceased,  having  claimed  it  as 
the  property  of  the  deceased,  he  gave  it  to  him ;  to  which  defend- 
ant excepted,"  etc. 

W.  L.  Purcell  testified  that  he  first  saw  the  defendant  at  Mer- 
chant's house  on  Saturday  morning,  April  6,  1884.  He  saw  him 
when  he  left  Abilene  on  that  morning  to  go  to  Merchant  &  Pur- 
cell's  ranche.    The  defendant  was  then  riding  a  dun  pony,  for  which 
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the  witness  made  with  him  a  conditional  trade.  The  defendant 
told  the  witness  in  the  negotiation  that  the  pony  was  worth  $40, 
.which  witness  agreed  to  pay  him  if  he  would  take  the  pony  to  tftie 
ranche,  brand  and  turn  him  loose.  Defendant  did  not  reply,  but 
jrode  the  pony  off  in  the  direction  of  the  ranche.  The  pony  was 
.then  unshod.  The  witness  did  not  again  see  the  defendant  until 
after  his  arrest,  some  eight  days  later. 

Doctor  C.  W.  Hollis  testified  that  he  held  a  post-mortem  exam- 
ination of  the  dead  body  of  a  man  found  in  Jones  county,  in  April, 
1884.  The  gun  or  pistol  ball  which  caused  the  death  of  the  de- 
ceased entered  the  bead  immediately  in  the  rear  of  the  right  ear, 
ranged  through  the  brain  and  lodged  against  the  inner  table  on  the 
-opposite  side  of  the  skull,  at  the  upper  edge  of  the  upper  temple, 
fitness  extracted  the  ball,  which  appeared  to  be  a  pistol  ball  of 
,tbirty-eight  caliber.  Such  a  wound  would  almost  infallibly  produce 
instantaneous  death.  The  dead  man's  eyes  were  closed,  but  wit- 
.ness  could  not  declare,  for  that  reason,  that  the  deceased  was  asleep 
when  shot,  as  the  eyes  of  a  person  awake,  when  shot,  would  nat- 
urally close.  A  shot  through  the  brain  will  produce  almost  in- 
stant death,  but  will  likewise  cause  a  convulsion  or  distortion  of  the 
head  and  limbs.  The  point  at  which  the  ball  entered  the  head  was 
powder-burned,  and  the  witness  was  of  opinion  that  the  muzzle  of 
the  weapon  from  which  the  shot  was  fired  was  held  at  a  distance 
from  the  head  not  exceeding  twelve  inches.  There  were  no  other 
..marks  of  violence  on  the  person  of  the  deceased  except  an  old  cut, 
nearly  healed,  on  the  left  foot. 

P.  G.  Hatchett  was  the  next  witness.  He  testified  theft  on  Satur- 
^y,  April  5, 1884,  or  thereabouts,  he  went  from  Anson,  in  company 
with  Messrs.  Fendley  and  Cowsert,  to  Dry  California  creek,  where 
,the  body  of  a  dead  man  had  been  discovered.  This  witness's  tes- 
.timony  related  exclusively  to  the  tracks  of  the  men  and  horses 
about  the  vicinity  of  the  place  where  the  body  was  found,  and  co- 
incides substantially  with  the  narrative  of  the  witness  McLendon. 
The  larger  man's  track,  about  a  number  nine,  was  made  by  a  pair 
of  unmatched  boots  or  shoes.  The  foot  of  the  deceased  was  about 
.  a  number  nine  in  size.  The  smaller  track  was,  the  witness  thought, 
a  number  seven  or  eight  in  size.  The  heel  of  one  shoe  making  this 
track  was  run  down.  Witness  would  judge  that  the  defendant's 
foot,  according  to  the  boots  he  had  on,  was  a  number  seven  or  eight 
in  size. 

Jti.  H.  Bhoads  was  the  next  witness.    He  testified  that  he  was  an 
artist  .by  profession.    He  was  called  upou  by  Justice  of  the  Peace 
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McLendon  to  photograph  the  corpse  of  a  man  in  Ansoii,  Jones 
county,  in  April,  1884.  He  made  two  photographs  of  the  corpse, 
and  gave  them  to  Deputy  Sheriff  Scarborough.     The  State  closed. 

Alfred  Taggart  was  the  defendant's  first  witness.  He  testified' 
that  he  lived  in  Bosque  county,  Texas,  and  knew  the  defendant^, 
and  also  the  deceased  in  his  life-time.  Witness  heard  of  the  death 
of  Price  Ogle  on  the  day  before  the  arrest  of  the  defendant  for  this* 
murder.  The  witness  knew  that  the  defendant  and  Price  Ogle  left^ 
Bosque  county  during  the  latter  part  of  March,  1884.  Two  or  three' 
days  before  their  departure  for  the  west.  Ogle  told  the  witness  that 
be  was  to  furnish  the  horses  and  the  defendant  the  saddles  to  be 
used  on  the  trip.  Ogle  said  nothing  about  trading  horses  with  de* 
fendant  that  the  witness  could  remember.  Ogle  was  then  riding  a 
tolerably  good  bay  horse.  Witnessdid  not  know  what  kind  of  horse- 
the  defendant  rode  on  his  trip  west.  J.  N.  Ogle,  after  the  news  of 
Price  Ogle's  death  was  received,  brought  a  dun-yellow  or  claybank 
horse  back  to  Bosque  county. 

Robert  Fossett  testified,  for  the  defense,  that  the  defendant  owned, 
at  one  time  during  the  year  1884,  several  mares  and  colts.     Witness^' 
sold  him  three  mares  and  two  colts.    Witness  had  also  traded  shoei^ 
with  defendant,  and  knew  that  defendant's  foot  number  was  five. 

£038811*  Seal  testified,  for  the  defense,  that  in  April,  1884,  he  livedf 
in  Palo  Pinto  county  on  the  east  bank  of  the  Brazos  river.  Two' 
young  men  went  through  Palo  Pinto  county  about  the  last  of^ 
March  or  first  of  April,  1884.  They  said  that  their  names  were* 
Arthur  Loyd  and  Price  Ogle ;  that  they  were  from  Bosque  county, 
and  were  going  west.  Ogle  was  riding  a  bay  or  brown  horse,  and' 
Loyd  a  dun  pony.  Witness  heard  them  talking  about  the  owneri- 
ship  of  the  horses  while  they  were  feeding.  Tbey  talked  like  the 
brown  horse  belonged  to  Loyd  and  the  dun  pony  to  Ogle.  Witness* 
asked  Ogle  why  he  was  not  riding  his  own  horse,  and  he  replied 
that  his  horse  was  skittish  and  hurt  his  sore  foot. 

John  D.  Irwin  testified,  for  the  defense,  that  he  lived  in  the  eastern 
part  of  Palo  Pinto  county,  near  the  Brazos  river.  He  had  no  per- 
sonal acquaintance  with  Price  Ogle,  but  saw  him  at  his,  witness's, 
house,  with  defendant  in  March,  1884.  They  said  they  were  from 
Bosque  county,  and  spoke  of  going  to  work  for  Purcell  &  Merchant, 
or  for  Goodnight  on  Pease  river.  Ogle  was  riding  a  brown  horse 
and  the  defendant  a  dun  pony.  Witness  proposed  to  trade  for  Ogle's 
brown  hor^e.  Ogle  declined,  saying  the  brown  horse  belonged  to 
Loyd  and  the  dun  pony  to  him;  that  he  had  a  sore  foot,  and  wa0 
riding  the  brown  beeause  he  was  the  gentler  horse  of  the  twa 
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Geo.  W.  Loyd,  the  father  of  the  defendant,  testified  that  he  lived 
in  Bosque  county.  He  knew  when  defendant  and  Price  Ogle  left 
Bosque  county,  to  go  west  Defendant  bad  two  saddles  when  he 
left.  Witness  did  not  know  how  much  money  he  had,  but  gave  him 
(25  in  silver  just  as  he  was  starting. 

A  witness  whose  name  is  not  given  testified,  for  the  defense,  that 
he  lived  in  Bosque  county,  Texas,  in  April,  1884.  He  then  owned 
a  dun  or  yellow  pony.  It  ran  on  the  range  some  three  or  four  miles 
from  witness's  house.  Witness  never  sold,  or  authorized  any  one  to 
take,  tbat  pony.  Witness  recovered  that  pony  at  Clyde,  Texas,  la 
April,  1884,  through  J.  K  Ogle.  That  pony  was  stolen  from  his 
range  in  April,  1884. 

Mr.  Maloney  testified,  for  the  defense,  that  he  lived  on  Green's 
creek,  in  Erath  county,  Texas.  Some  time  about  the  last  of  March 
or  first  of  April,  1884,  two  men  from  Bosque  county  came  to  witness's 
house,  hunting,  they  said,  for  stolen  horses.  They  asked  if  witness 
had  seen  two  young  men  named  Arthur  Loyd  and  Price  Ogle,  going 
west,  in  charge  of  a  lot  of  horses, —  that  a  report  was  rife  that  they 
had  driven  off  a  lot  of  stolen  horses.  The  witness  being  unable  to 
give  them  any  information,  they  continued  their  journey  west. 

J.  B.  Webb  testified,  for  the  defense,  that  he  lived  in  Abilene^ 
Texas,  in  April,  1884.  Some  time  during  that  month  Mr.  Jackson, 
while  building  fences,  about  two  and  a  half  miles  from  Abilene,  had 
a  saddle  stolen  from  him.  Late  in  that  month,  witness  went  with 
Mr.  Jackson  to  Anson,  and  recovered  that  saddle  from  the  custody 
of  Mr.  W.  H.  Smith,  district  clerk.  One  of  the  stirrup  leather  caps 
was  cut.  Witness  did  not  think  it  was  cut  in  that  manner  before  it 
was  stolen. 

The  motion  for  new  trial  assailed  the  charge  of  the  court  and  de- 
nounced the  verdict  as  contrary  to  the  law  and  the  evidence. 

Bentley  <b  BowyeTj  for  the  appellant,  filed  an  able  argument  on 
the  facts  of  the  case. 

J.  H.  BurUy  Assistant  Attorney-General,  for  the  State 

Hurt,  Judge.  At  a  former  day,  at  the  Austin  term  of  this  conrt, 
to  wit,  on  the  23d  day  of  May,  upon  motion  of  the  assistant  attor- 
ney-general, this  appeal  was  dismissed.  This  motion  was  based 
upon  the  following  order  and  affidavits: 

"ExHiBrr  A. 
"The  State  of  Texas,  To  the  Sheriff  of  Mitchell  County,  Texas: 
''You  are  hereby  commanded  to  receive  into  custody  and  safely 
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keep  Arthur  Loyd,  who  has  been  convicted  of  murder  in  the  second 
degree^  and  his  punishment  assessed  at  forty  years'  confinement  in 
the  State  penitentiary,  and  him  safely  keep  to  await  the  result  of 
his  appeal  in  this  case.  Wh.  Kennedy, 

**  Judge  Thirty-second  District." 
"  The  State  of  Texas,  ) 

County  of  MitcJiM.     ) 

**  Before  me,  J.  £.  Hooper,  clerk  of  the  district  court  of  Mitchell 
county,  Texas,  this  day  appeared  Wayne  Parks,  who,  being  by  me 
duly  sworn,  deposes  and  says  on  oath  that  the  above  and  foregoing 
is  a  true  and  correct  copy  of  the  original  order  of  commitment  in 
the  Arthur  Loyd  case  in  the  sherifiTs  office  of  Mitchell  county, 
Texas.  Wayne  Pasxs, 

'^  Deputy  Sheriff  of  Mitchell  County,  Texas. 

^  Sworn  to  and  subscribed  before  me  May  21,  1885. 

[seal.]  "  J.  E.  HooPEK,  Clerk, 

"District  Court  Mitchell  County.** 
**  The  State  of  Texas,  ) 

County  of  MitcheU.     ) 

"  TjaE  State  of  Texas  \ 

V.  >  Charge,  murder. 

Abthub  Loyd,         ) 
"  To  J).  O.  EiUy  District  Attorney  Thirty-second  Judicial  District 
of  Texas: 

"I,  Wayne  Parks,  deputy  sheriff  in  and  for  Mitchell  county, 
Texas,  respectfully  represent  that,  at  the  February  term  of  district 
court  of  Jones  county,  Texas,  in  a  certain  cause  wherein  the  State 
of  Texas  was  plaintiff  and  Arthur  Loyd  defendant,  charged  with 
the  crime  of  murder,  the  defendant,  Arthur  Loyd,  was  convicted  of 
murder  of  the  second  degree,  and  his  punishment  assessed  at  forty 
years'  confinement  in  the  State  penitentiary.  That,  after  said  con- 
viction and  sentence  of  Arthur  Loyd,  on  said  charge  of  murder  at 
said  term  of  court,  the  defendant  was,  by  an  order  of  commitment 
by  Wm.  Kennedy,  district  judge  of  the  thirty-second  judicial  district, 
a  copy  of  which  is  hereto  attached  and  marked  Exhibit  A,  placed  in 
the  custody  of  R  C.  Ware,  sheriff  of  Mitchell  county,  Texas,  to  be 
by  him  safely  kept  to  await  the  result  of  the  appeal  taken  by  the 
defendant,  Arthur  Loyd,  to  the  court  of  appeals  in  this  case.  That 
heretofore,  to  wit,  on  the  3d  day  of  May,  1885,  the  defendant  made 
his  escape  from  the  custody  of  B.  C.  Ware,  sheriff  as  aforesaid, 
while  he  was  so  legally  held  in  the  county  jail  of  Mitchell  county, 
Texas,  to  await  the  result  of  his  appeal  as  aforesaid,  and  the  defend- 
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ant  Loyd  was  reeaptared  on  said  3d  day  of  May,  1885,  but  did  not 
Tolantarily  retam.  Wayne  Paebb, 

"  Deputy  Sberitt  of  Mitchell  County.'* 
"  The  State  of  Texas,  )    . 

CawnUfofMitchdL      ) 

*' Before  me,  J.  E.  Hooper,  olerk  of  the  distriot-conrt  of  Mitchell 
county,  Texas,  this  day  personally  appeared  Wayne  Parks,  deputy 
sheriff  of  Mitchell  county,  who,  being  by  me  duly  sworn,  deposes 
and  says  on  oath  that  the  above  and  foregoing  is  a  true  and  correct 
state  of  facts  in  the  case  of  Arthur  Loyd. 

'^  Given  under  my  hand  and  seal  of  office  in  Colorado  this  21st 
day  of  May,  1886. 

[seal.]  "  J.  E.  HooPEE,  Clerk, 

"  District  Court  Mitchell  County,*' 

Appellant  submits  a  motion  for  rehearing  upon  the  motion  to  dis- 
miss, insisting  that  the  court  erred  in  sustaining  said  motion  and 
dismissing  his  appeal. 

Article  845,  Code  Criminal  Procedure,  provides  that:  "In  case 
the  defendant,  pending  an  appeal  in  a  felony  case,  shall  make  his 
escape  from  custody,  the  jurisdiction  of  the  court  of  appeals  shall 
no  longer  attach  in  the  case ;  and  upon  the  fact  of  such  escape  being 
made  to  appear,  the  court  shall,  on  motion  of  the  attorney-general, 
or  attorney  representing  the  State,  dismiss  the  appeal ;  but  the  order 
dismissing  the  appeal  shall  be  set  aside  if  it  shall  be  made  to  appear 
that  the  accused  had  voluntarily  returned  to  the  custody  of  the 
officer  from  whom  he  escaped,  within  ten  days."  Article  846  pro* 
vides:  "When  any  such  escape  of  a  prisoner  occurs,  the  sheriff 
who  had  him  in  custody  shall  immediately  report  the  fact,  under 
oath,  to  the  district  or  county  attorney  of  the  county  in  which  the 
conviction  was  had,  who  shall  forthwith  forward  such  report  to  the 
attorney-general,  at  the  court  to  which  the  transcript  was  sent;  and 
such  report  shall  be  sufficient  evidence  of  the  fact  of  such  escape  to 
authorize  the  dismissal  of  the  appeal.'' 

Now  it  is  contended  by  counsel  for  appellant  that  such  report  of 
the  sheriff  will  not  be  sufficient  for  a  dismissal,  unless  the  facts  cou'- 
stituting  the  escape  are  set  forth  in  the  report;  that  merely  to  state 
that  the  person  escaped  is  simply  the  sheriff's  conclusion ;  that  the 
facts  must  be  stated  in  order  that  this  court  may  pass  upon  them 
and  determine  whether  the  prisoner  did  in  fact  escape. 

We  are  of  the  opinion  that  the  facts  constituting  the  escape 
should  be  set  out  in  the  report  of  the  sheriff,  so  that  this  court  may 
inspect  the  same,  and  determine  whether  they,  in  law,  constitute  an 
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escape.  By  the  law  of  this  State,  from  convictions  in  all  felony  cases 
the  party  convicted  has  the  right  to  appeal  to  this  coart.  This  is  a 
valuable  and  a  very  important  right,  guarantied  by  the  Constitution 
as  well  as  by  an  act  of  the  Legislature ;  and  hence  the  citizen  should* 
not  be  deprived  thereof,  unless,  upon  clear  and  undoubted  proof,  it 
appears  that  the  right  has  been  by  him  forfeited.  No  conclusions  or 
impressions  of  the  sheriff,  or  other  officer  making  the  report  of  the 
escape,  should  be  indulged.  The  facts  and  circumstances  constitut- 
ing the  escape  should  be  stated  in  the  report.  (Willson's  Cr.  Forms^ 
p.  476,  Form  960.) 

The  officer  says  "  that  Arthur  Loyd,  convicted  in  Jones  county, 
Texas,  in  February,  1885,  of  the  murder  of  E.  Price  Ogle,  was  in 
jail  in  Mitchell  county,  Texas,  on  the  8d  day  of  May,  1885;  that  on* 
said  date  he  got  out  of  said  jail,  and  was  captured  about  two  hun* 
dred  or  three  hundred  yards  therefrom,  and  returned  to  and  into 
said  jail  within  fifteen  or  twenty  minutes  of  the  time  he  got  out,  a 
aforesaid." 

The  officer  from  whose  custody  the  defendant  is  alleged  to  havef 
escaped,  having  made  a  statement  of  the  facts  attending  the  supposed 
eseapey  we  will  look  to  these  facts,  and  if,  indeed,  there  was  not  an' 
escape,  his  appeal  will  be  reinstated. 

Do  the  facts,  therefore,  show  an  escape?  This  question  leads  us 
into  an  examination  of  what  constitutes  an  escape.  Mr.  Abbott,  in 
Bis  Law  Dictionary,  in  treating  of  this  word,  says :  "  In  its  ordi- 
Bary  popular  sense  the  word  suggests  only  the  voluntary  withdrawal 
of  a  prisoner  from  custody,  and  this  an  actual  and  complete  one^ 
The  word  would  only  be  considered  applicable  where  a  person  in 
custody  gets  free  and  goes  at  large.  The  technical  sense  includes 
more  than  this;  wrongful  or  careless  relaxation  of  imprisonment  by 
the  officer  in  charge  is  called  an  escape,  even  in  cases  where  the 
prisoner  does  not  go  at  large.  The  meaning  of  the  word  must  be 
considered  in  three  aspects:  as  a  default  in  duty  by  the  sheriff  or 
jailer,  subjecting  him  to  liability  for  damages,  at  the  suit  of  a  cred- 
itor injured  by  the  escape;  as  a  misconduct,  or  even  offense,  by  the 
prisoner  or  by  the  officer;  and  as  calling  for  a  pursuit  and  recap- 
tion. Considered  in  the  second  and  third  of  these  aspects,  the  word 
probably  has  substantially  its  vernacular  meaning.  A  prisoner  does 
not  commit  the  crime  of  escaping,  nor  is  authority  for  a  recaption 
necessary,  unless  there  is  a  voluntary  ^nd  complete  departure  from 
custody.  But  in  the  first  mentioned  use,  which  is  the  one  most 
frequently  observed,  it  has  a  wider  extension."    (Vol.  1,  p.  437.) 
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We  are  of  the  opinion  that  the  meaning  to  be  given  to  the  word 
^'  escape,"  in  article  845  of  the  Oode  of  Criminal  Procedure,  should 
be  in  its  ordinary  and  popular,  or  vernacular,  meaning.  This  view 
is  strengthened  by  article  10  of  the  Penal  Code,  which  says:  "  Words 
which  have  their  meaning  specially  defined  shall  be  understood  in 
that  sense,  though  it  be  contrary  to  their  usual  meaning;  and  all 
words  used  in  this  Code,  except  where  a  word,  term  or  phrase  is 
specially  defined,  are  to  be  taken  and  construed  in  the  sense  in 
which  they  are  understood  in  common  language,  taking  into  con- 
sideration the  context  and  subject-matter  relative  to  which  they  are 
employed." 

Therefore,  to  constitute  an  escape  under  said  article,  the  prisoner 
must  " actually  and  completely  "  withdraw  himself  from  custody; 
that  he  must  "  get  free  and  go  at  large." 

Now,  applying  this  meaning  to  the  word  ^^  escape,"  let  us  look 
again  to  the  last  afiidavit  of  the  officer, —  that  which  pretends  to 
give  the  facts  attending  the  supposed  escape,  and  see  if  indeed  there 
was  an  escape. 

The  facts  stated  in  this  second  affidavit  are  quite  meager  and  un- 
certain. They  are  that  the  prisoner  got  out  of  jail,  and  was  capt- 
ured about  two  hundred  or  three  hundred  yards  therefrom,  and 
returned  to  and  into  said  jail  within  fifteen  or  twenty  minutes  of 
the  time  he  got  out,  as  aforesaid.  Now  these  facts,  we  think,  do 
not  show  an  escape,  as  that  word  is  defined  above.  Nothing  beyond 
an  attempt  is  shown.  The  officers  may  have  been  in  hot  pursuit, 
and,  by  capturing  the  appellant,  prevented  him  from  "actually  and 
completely  withdrawing  himself  from  custody,"  and  "  getting  free 
and  going  at  large.'* 

It  is  also  contended  by  counsel  for  appellant  that,  as  article  845 
gives  the  prisoner  ten  days  in  which  to  return  to  custody,  a  capture 
before  the  expiration  of  the  ten  days  will  not  deprive  the  prisoner 
of  his  right  to  have  his  appeal  reinstated ;  that  he  has  the  ten  days 
in  which  to  reflect  on  his  situation,  and  the  consequences,  etc.,  and 
that  though  the  jurisdiction  of  the  court  of  appeals  may  have  been 
divested  by  the  escape,  still,  if  he  is  in  custody  before  the  ten  days 
expire,  whether  he  returns  voluntarily  or  is  captured  and  forced 
back  into  custody,  the  jurisdiction  of  this  court  reattaches,  and  of 
consequence  his  appeal,  if  dismissed,  must  be  reinstated. 

We  do  not  think  this  position  is  sound.  By  article  845,  if  there 
be  an  escape  the  jurisdiction  of  this  court  "  no  longer  attaches  in 
the  case."    And  in  order  to  bring  the  case  within  the  jurisdiction 
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of  this  court, —  to  reinvest  this  court  with  jurisdiction  over  the 
case, —  a  certain  thing  must  absolutely  be  done  by  the  prisoner.  He 
must  voluntarily  return  to  the  custody  of  the  officer  from  whom  he 
escaped ;  and  this  voluntary  return  must  be  within  ten  days.  For 
this  court*s  jurisdiction  to  attach,  having  been  divested  by  the  es- 
cape, the  return  must  not  only  be  within  ten  days,  but  such  retura 
must  be  voluntary. 

But  it  is  insisted  that  to  dismiss  appellant's  appeal  upon  the  esi , 
parte  affidavit  of  the  sheriff  would  be  in  violation  of  sections  10  and 
19  of  the  Constitution.  These  sections  of  the  Constitution  cer« 
tainly  have  no  application  to  cases  after  trial  and  conviction.  The 
accused  must  have  a  speedy  trial  by  an  impartial  jury,  etc.,  and 
be  confronted  with  the  witnesses  against  him.  (Section  10,  arti- 
cle 1.) 

While  it  is  true  that  a  party  convicted  of  felony  has  a  constito* 
tional  right  to  appeal,  and  this  right  is  given  without  a  provision  to 
the  effect  that  the  Legislature  may  prescribe  regulations  by  which 
this  right  ipay  be  enforced  (sec.  6,  art.  Y,  Constitution),  still  we  have 
no  doubt  that  the  Legislature  has  the  power  to  prescribe  such  regula- 
tions, and,  if  reasonable,  they  will  not  be  in  violation  of  the  Consti- 
tution. 

But  this  question  is  not  now  before  us.  In  this  case  appellant  has 
certainly  been  awarded  his  right  of  appeal.  Now  the  question  is: 
H  pending  his  appeal  he  should  escape,  thereby  withdrawing  him- 
self from  the  practical  jurisdiction  of  this  court,  has  the  Legislature 
the  right  to  declare  such  escape  an  abandonment  of  his  appeal? 
We  think  so.  At  common  law  if  a  party,  being  in  custody  for  , 
felony,  escape,  he  would  be  guilty  of  felony.  (Arch  hold's  Crim. 
Praa  and  PI.,  p.  1862.) 

Again :  let  us  suppose  that  the  convict,  pending  his  appeal,  should 
escape  and  remain  at  large  twenty  or  thirty  days;  what  disposition 
should  be  made  of  his  appeal?  Must  this  court  pass  upon  his  case 
during  the  time  of  his  freedom?  Clearly  not,  for  if  the  judgment 
be  affirmed  there  would  be  no  prisoner  to  respond  to  the  mandate. 

Should  this  court  wait  until  his  return  to  custody?  How  long 
must  it  wait?  Until  it  suits  the  prisoner's  convenience?  We  think 
that  without  a  statute  upon  this  subject  this  court  would  have  the 
right  to  treat  such  escape  as  an  abandonment  of  his  appeal,  and 
dismiss  the  same.  Hence,  we  are  of  the  opinion  that  article  845, 
Code  of  Criminal  Procedure,  is  not  only  reasonable  but  eminently 
wise. 
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Because  in  this  case  the  facts  do  not  show  an  escape,  the  rehearing 
is  granted,  the  order  of  this'court  dismissing  this  appeal  is  hereby 
vacated,  and  the  appeal  reinstated. 

*  Ordered  acoordinghf, 

[Opinion  delivered  October  21,  1885.] 

f Reporter's  Note:  The  above  opinion,  upon  the  appellant's  motion  to  xeiii- 
Btate  the  appeal  upon  the  docket,  the  same  having  been  at  a  previous  term  of 
*the  court  dismissed,  was  delivered  on  the  Slst  day  of  October,  1885.    The  opin- 
ion upon  the  merits,  which  follows,  was  delivered  on  a  subsequent  day  of  the 
term.] 

Hurt,  Judob.  Appellant,  Arthur  Loyd,  stands  convicted  of  the 
mnrder  of  E.  Price  Ogle,  the  verdict  being  for  murder  of  the 
second  degree,  with  forty  years'  confinement  in  the  penitentiary  as 
the  punishment^  We  have  given  this  record  and  the  able  brief  of 
counsel  for  appellant  a  very  careful  consideration,  and  the  conda- 
ston  reached  is  that  there  is  but  one  matter  presented  in  the  record 
which  demands  discussion. 

It  appears  from  bill  of  exceptions  No.  2  that  the  State,  over  ob- 
jection, proved  by  the  witness  Hamilton  that  a  brown  horse  was 
by  defendant  sold  to  Claib.  Merchant  about  the  4th  day  of  April, 
1884,  and  that  afterwards  one  Newt.  Ogle,  brother  of  deceased, 
came  to  Merchant's  and  claimed  the  horse  as  the  property  of  de- 
ceased. The  confession  of  defendant  that  he  had  sold  the  horse  to 
Merchant  was  made  one  or  two  days  after  the  homicide.  Now  if 
the  horse  sold  to  Merchant  was  the  same  ridden  by  deceased  at  the 
time  of  the  murder,  the  fact  that  defendant  was  in  possession  of 
this  horse  soon  after  the  murder  was,  under  the  peculiar  circum« 
stances  of  this  case,  of  the  first  importance,  and  though  in  arrest, 
if  he  informed  Hamilton  of  the  whereabouts  of  the  horse,  and  in 
pursuance  of  this  information  the  horse  was  found,  this  fact  would 
most  evidently  be  admissible.  But,  to  make  this  confession  compe- 
tent, the  horse  must  be  found  in  pursuance  to  the  information  ob- 
tained from  defendant.  We  are  not  to  be  understood  that  the  fact 
that  defendant  sold  the  horse  to  Merchant  just  after  the  homicide 
could  not  be  shown,  independent  of  defendant's  confession.  We  do 
not  understand  counsel  for  appellant  to  object  to  the  admissibility 
of  defendant's  confession  ^'  that  he  had  sold  "  the  brown  horse  to 
Merchant.  But  his  objection  is  to  that  part  of  Hamilton's  evidence 
in  which  he  is  permitted  to  state  *^  that  later  one  Newt.  Ogle, 
brother  of  deceased,  came  to  Merchant's  and  claimed  the  horse  as 
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the  property  of  deceased?^  By  these  faots  the  State  proved  that  the 
horse  sold  to  Merchant  soon  after  the  homicide  was  the  property 
of  deceased,  thus  establishing,  under  the  peculiar  circumstances  of 
this  case,  a  very  cogent  if  not  conclusive  fact  against  defendant. 

The  fact  that  flewt.  Ogle  claimed  the  horse  as  the  property  of 
deceased  was  unquestionably  incompetent,  being  evidently  hearsay 
testimony.  But  was  appellant  in  the  slightest  degree  injured  by 
this  evidence? 

Hamilton  stated  that  Ifewt.  Ogle  claimed  the  horse  sold  by  de- 
fendant to  Merchant  as  the  property  of  deceased.  This  was  liear« 
say  and  inadmissible.  But  what  says  Newt.  Ogle  in  reference  to 
the  horse?  He  says:  "E.  P.  Ogle  had  a  horse  when  I  last  saw  him 
which  I  had  sold  him.  It  was  a  brown  horse,  or  a  dark  bay.  The 
horse  was  branded  on  the  shoulder  with  a  bar  or  dash.  I  traded 
the  horse  to  E.  P.  Ogle,  I  think,  in  October,  1883.  I  saw  the  horse 
when  my  brother  left  on  him,  and  I  saw  him  again  in  the  possession 
of  Mr.  C.  W.  Merchant,  in  Abilene,  in  April,  1884, 1  think  on  the 
16th  day.  I  got  the  horse  from  Merchant  and  have  him  now  at 
home." 

Hamilton  stated  that  Newt.  Ogle  claimed  the  horse  as  the  prop- 
erty of  bis  brother  E.  P.  Ogle.  Newt.  Ogle  says  that  he  got  the 
horse  from  Merchant,  and  that  in  fact  it  was  the  property  of  his 
brother  £.  P.  Ogle.  All  of  the  possible  injury  which  could  have  re- 
salted  to  defendant  from  the  testimony  of  Hamilton  with  reference 
to  this  matter  was  eliminated  from  the  case  by  the  direct,  positive 
testimony  of  Newt.  Ogle  to  the  fact  that  the  horse  was  the  property 
of  the  deceased.  The  hearsay  testimony  of  Hamilton  could  not  have 
added  strength  to  the  positive  evidence  of  Newt.  Ogle,  he  (Ogle) 
being  the  same  fountain  or  source. 

The  same  point  is  raised  in  bill  of  exceptions  No.  6  with  reference 
to  the  watch  of  defendant.  Hamilton  states  that  defendant  while 
under  arrest  told  him  where  to  find  a  watch,  and  that  he  found  a 
watch  as  directed  by  defendant;  and,  when  asked  by  the  Staters 
eoonsel,  *^  where  is  the  watch,"  answered,  ''  Newt.  Ogle,  deceased's 
brother,  claimed  it  as  Price  Ogle's  property,  and  I  gave  it  to  him." 

Newt  Ogle  swears  that  he  had  gotten  the  watch,  and  that  the 
same  was  the  property  of  E.  P.  Ogle,  deceased.  It  is  evident  that 
the  same  observations  and  conclusions  made  and  drawn  relating  to 
the  testimony  of  Hamilton  touching  the  brown  horse  apply  to  this 
matter  with  reference  to  the  watch. 

As  above  remarked,  the  matters  above  discussed  are  those  only 
which  requice  attention.    We  have,  however,  given  each  error  as- 
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signed  by  appellant  a  most  critical  examination,  and  if  there  is  snch 
error  as  will  require  of  us  a  reversal  of  the  judgment,  we  have  not 
been  able  to  discover  the  same. 

Of  the  guilt  of  defendant  there  is  not  the  slightest  doubt,  if 
guilt  can  be  established  by  circumstantial  evidence.  Again,  the 
jury,  strange  .to  us,  found  appellant  guilty  of  murder  of  the  second 
degree.  Upon  this  he  should  congratulate  himself,  and  feel  pro- 
foundly grateful  for  such  leniency  as  the  jury  in  their  mercy  have 
awarded  him. 

There  being  no  error  presented  in  the  record,  the  judgment  is 
affirmed. 

Affirmed. 

[Opinion  delivered  October  28, 1885.] 
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[No.  2043.] 
Ike  Phillips  v.  The  Stat& 

Theft — EvmsNCB— Case  Stated.— A  State's  witness  in  a  theft  case  was 
asked  on  his  examination  in  chief  about  the  character  and  condition  of  the 
brand  on  the  alleged  stolen  animals  when  he  purchased  the  same  from  the 
defendant  He  answered  describing  the  brand,  and  stated  that  when  he 
purchased  the  animals  he  asked  the  defendant  "  What  fool  had  put  such  a 
brand  on  the  animals?"  At  this  juncture  the  district  attorney  stopped  the 
witness.  On  cross-examination  the  defense  asked  what  answer  defendant 
made  to  the  question.  The  State's  objection  that  it  had  not  attempted  to 
prove  any  conversation  between  the  witness  and  the  defendant  at  the  said 
time  was  sustained,  and  the  jury  was  instructed  to  disregard  what  witness 
had  said  about  his  having  asked  the  defendant  about  the  brand.  The  de- 
fendant's bill  of  exceptions  states  that  his  purpose  was  to  prove  by  the  wit- 
ness that,  in  response  to  his  question,  he  told  witness  that  he  purchased  the 
animals  from  one  C,  who  was  driving  them  from  East  Texas.  Held,  that 
the  action  of  the  court  was  erroneous,  because  the  testimony  was  not  only 
legitimate  upon  cross-examination,  but  was  competent  as  original  evidence 
under  the  rule  that  declarations  of  the  defendant,  when  part  of  the  res 
gest(Z,  are  admissible  in  his  behalf;  and  also  under  the  rule  that  if  a  party 
found  in  possession  of  property  recently  stolen  makes  an  explanation  of  his 
possession  when  it  is  first  directly  or  circumstantially  challenged,  he  is 
entitled  to  prove  what  he  said  in  explanation. 

Same— Impeaohino  and  Sustaining  Testimony.— One  of  the  witnesses  in- 
troduced by  the  defense  was  shown  to  be  a  stranger  in  the  county  of  the 
prosecution.  He  testified  that  he  was  a  subscribing  witness  to  the  bill  of 
sale  of  the  animals,  executed  by  C,  who  sold  them  to  the  defendant  (which 
bill  of  sale  was  in  evidence),  and  that  as  such  subscribing  witness  he  proved 
the  same  before  a  justice  of  the  peace  of  W.  county.    The  State,  on  cross- 
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ezaminatioD,  propounded  many  questions,  tending  indirectly  to  throw  dis- 
credit upon  his  testimony.  The  defense  then  tendered  witnesses  who  had 
long  known  the  impugned  witness,  to  prove  that  his  reputation  for  truth 
and  veracity  was  good  where  he  resided  and  was  known.  This  sustaining 
evidence  was  rejected  by  the  trial  court  upon  the  ground  that  the  witness's 
character  had  not  been  impeached.  He/d,  error ;  because  the  witness  being 
a  stranger,  and  testifying  to  isolated  facts,  and  the  cross-examination  tend- 
ing strongly  to  discredit  his  statements,  sustaining  testimony  was  competent 
under  the  rule  that  **  such  evidence  may  be  admitted  on  particular  discredit- 
ing facts  being  developed  against  the  witness  in  his  cross-examination, 
especially  when  he  is  in  the  situation  of  a  stranger  testifying  to  isolated 
facts.'*  See  the  statement  of  the  case  for  a  state  of  proof  to  which  the  rule 
applies. 

t,  Practicb  —  Chabgb  of  thb  Court.— The  defense  in  a  criminal  trial  is  not 
requirerl  to  announce  exceptions  to  the  charge  of  the  court,  or  to  the  action 
of  the  court  refusing  a  si>ecial  charge,  before  the  jury  has  retired  to  con- 
sider of  their  verdict,  but  may  do  so  at  any  time  after  the  retirement  of  the 
jury  and  before  the  return  of  the  verdict.  Nor  is  it  necessary  that  the  re-* 
quest  to  note  the  exceptions  should  point  out  specifically  the  objections  to 
the  charge,  though  essential  that  the  bill  of  exceptions  should  do  so;  and  it 
is  the  duty  of  the  court,  upon  request,  to  allow  the  defense  time  to  formu- 
late such  a  bill.    See  the  opinion  in  extenao  on  the  question. 

i,  Samb —  Theft. —  The  defense  in  a  theft  case  relied  upon  a  purchase  as  evi- 
denced by  a  bill  of  sale.  The  court  charged  the  jury  as  follows:  *<  If  you 
believe  from  the  evidence  that  defendants,  or  either  of  them,  purchased  the 
said  animals,  and  that  such  purchase  was  made  in  good  faith,  no  matter 
whether  the  cattle  had  been  previously  stolen  or  not,  and  that  defendants 
knew  they  were  stolen  property  at  the  time  they  purchased  them,  yet  they 
are  entitled  to  be  acquitted  of  the  offense  charged  in  this  case."  Held,  erro- 
neous as  incorrectly  presenting  the  question  of  good  faith,  for,  if  defendant 
did  not  participate  in  the  original  taking  of  the  property,  good  or  bad  faith 
had  nothing  to  do  with  a  subsequent  purchase  of  the  property  by  him.  Note 
in  the  opinion  a  suggestion  of  a  state  of  facts  which  would  authorize  a 
charge  upon  the  bona  fides  of  a  bill  of  sale. 

Appbal  from  the  Distriot  Court  of  Gonzales.  Tried  below  be- 
fore the  Hon.  George  McCormick. 

The  indictment  in  this  case  was  joint  against  the  appellant  and 
one  John  Phillips.  It  charged  them  with  the  theft  of  five  head  of 
cattle,  the  property  of  James  W.  Baker,  in  Gonzales  county,  Texas, 
on  the  1st  day  of  January,  1882.  The  joint  trial  of  the  two  defend- 
ants resulted  in  the  acquittal  of  John  Phillips  and  the  conviction  of 
the  appellant,  and  the  assessment  against  him  of  a  term  of  two 
years  in  the  penitentiary. 

James  W.  Baker  testified,  for  the  State,  that  he  missed  several  of 
his  yearlings  from  their  range  in  Gonzales  oonnty,  in  December, 
1881.  ^  He  found  three  of  his  yearlings  in  Tom  Oaffal's  herd,  which 
Caffal  and  John  Phillips  were  driving  out  of  the  coanty.    Witness 
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knew  his  yearlings  by  their  flesh  marks  as  well  as  the  brand 
O  T  T  O,  in  which  he  branded  them  two  or  three  months  before. 
That  brand  on  each  animal  had  been  changed  by  branding  a  O 
before  and  an  R  after  it,  making  the  brand  C  O  T  T  O  E.  This 
change  was  fresh  and  recent.  Tom  OafFal,  John  Phillips  and  other 
parties  were  with  the  herd  when  witness  overtook  it,  some  five  or 
six  miles  from  witness's  range.  As  he  rode  up  to  the  herd,  witness 
said  to  Caffal:  'Ton  have  some  of  my  yearlings  in  your  herd." 
Caffal  asked:  ^'  Which  ones?"  Witness  pointed  oat  the  three  year- 
lings designated.  Caffal  then  called  up  John  Phillips,  and  said  to 
witness:  '^  I  bought  these  cattle  from  Ike  Phillips,  and  John  Phillips 
there  signed  the  bill  of  sale."  Witness  replied  that  it  made  no 
difference ;  that  the  yearlings  were  his.  Caffal  then  asked  John 
Phillips  what  he  should  do  about  it.  John  Phillips  made  no  reply. 
Caffal  ,then  said  to  John  Phillips:  ^' Well,  then,  as  you  have  the 
money  in  your  pocket  I  paid  you  for  the  cattle,  you  had  better  pay 
me  the  money  back,  and  turn  the  cattle  over  to  Phillips  [Baker?]." 
Phillips  said:  "Well,"  paid  the  money  back  to  Caffal,  and  he,  Caffal 
and  witness  cut  the  yearlings  out  of  the  herd,  and  witness  drove 
them  home.  Phillips  made  no  explanation  of  how  he  came  in  pos- 
session of  the  animals.  He  merely  returned  the  money  to  Caffal 
and  the  animals  to  the  witness.  Neither  the  defendant  nor  John 
Phillips  lived  in  the  witness's  neighborhood,  nor  did  he  know  where 
they  lived.  No  such  man  as  M.  H.  A.  Cottor  lived  in  Gonzales 
county  that  the  witness  ever  heard  of.  The  cattle  described  were 
taken  from  the  range  in  Gronzales  county,  without  the  witness's  con- 
sent. They  were  now  in  witness's  possession.  No  legal  proceed- 
ings against  witness,  for  the  possession  of  the  same,  had  ever  been 
instituted  by  any  one. 

Tom  Caffal  testified,  for  the  State,  that  while  in  Gonzales  county, 
in  December,  1881,  purchasing  a  herd  of  cattle,  he  bought  three 
yearlings  branded  C  O  T  T  O  B  from  the  defendant  Witness  did 
not  have  quite  enough  money  left  to  pay  for  the  cattle,  and  told  de- 
fendant that  he  would  have  to  send  to  Wrightsboro  to  cash  a  draft. 
Defendant  turned  the  cattle  over  to  witness  and  sent  John  Phillips 
with  witness  to  help  drive  the  herd,  and  to  get  the  balance  of  the 
money,  directing  John  Phillips,  on  the  payment  of  the  balance,  to 
execute  to  witness  a  bill  of  sale.  When  witness  got  his  money  from 
Wrightsboro,  be  paid  John  Phillips,  who  executed  the  bill  of  sale 
for  Ike  Phillips.  Witness  waa  overtaken  with  his  herd  by  J.  W. 
Baker,  who  told  him  that  he  had  two  of  his.  Baker's,  yearlings  in 
his  herd.    Witness  asked  him  to  point  tbem  out.    Baker  pcdated 
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ont  two  of  the  animals  in  the  brand  described.  Witness  told  him 
tbat  there  was  another  in  that  brand  in  the  herd,  and  pointed  it  out 
to  Bilker.  Baker  claimed  that  also,  saying  that  he.  knew  them  by 
their  flesh  marks.  Witness  told  Baker  that  he  had  bought  those 
yearlings  from  Ike  Phillips;  that  John  Phillips  executed  the  bill  of 
sale  for  Ike  Phillips  and  received  the  purchase  money;  that  John 
Phillips  was  present  and  the  matter  could  be  settled  there  and  then. 
He  thereupon  called  John  Phillips  and  told  him  that  Baker  claimed 
the  cattla  John  made  no  explanation  of  how  the  cattle  came  into 
the  possession  of  bis  brother,  Ike  Phillips.  Witness  then  told  John 
Phillips  to  repay  him  the  purchase  money,  and  let  Baker  take  the 
yearlings.  To  this  John  Phillips  agreed,  and  paid  the  money  back 
to  witness,  and  returned  Baker  the  yearlings.  The  letters  of  the 
brand  on  the  animals  showed  to  be  of  different  ages,  some  being 
fresher  than  others.  Witness  noticed  this  difference  when  he  pur- 
chased, but  asked  no  questions  about  it.  Witness  never  heard  of  M. 
H.  A.  Cottor  previous  to  his  purchase  of  the  cattle.  Ike  Phillips 
said  nothing  to  witness  about  where  he  got  the  animals  when  he 
sold  them  to  witness.  Witness  was  indicted  for  the  theft  of 
these  cattle,  but  the  prosecution  was  dismissed,  not  for  the  purpose 
of  using  him  as  a  State's  witness,  but  because  he  showed  his  pur- 
chase. 

The  State  next  introduced  in  evidence  the  indictment  against 
Caffal  for  the  theft  of  the  same  animals,  and  the  subpoenas,  with 
return  of  service  thereon,  for  J.  C.  Phillips,  Jim  Baker  and  Dunk 
McGee,  as  witnesses  for  the  defensa 

EL  Alston  was  the  first  witness  for  the  defense.  He  testified  that 
be  was  traveling  through  Gonzales  county  in  November,  1881,  look«- 
ing  for  a  suitable  piece  of  land  to  purchase  and  occupy.  He  went 
to  the  town  of  Gonzales  to  see  Colonel  Parker  about  purchasing 
part  of  the  Buckhorn  tract.  Witness  returned  to  the  Buckhorn 
ranche  and  spent  several  days  there  with  Buck  Morris.  While  wit- 
ness was  at  that  ranche  a  man  who  called  himself  Cottor  came 
there.  He  went  off  the  same  day  but  returned  next  morning  with 
Ike  Phillips,  driving  a  bunch  of  yearlings  branded  COT  TOE, 
which  they  penned  at  the  Buckhorn  ranche.  Cottor  and  Ike  Phil- 
lips, after  penning  the  yearlings,  got  down  from  their  horses  at  the 
yard  fence.  Buck  Morris  and  witness  joined  them  at  the  fence, 
when  Cottor  executed  to  Ike  Phillips  a  bill  of  sale  to  thcyearlings 
in  the  brand  described,  which  bill  of  sale  was  signed  by  the  witness 
and  Bock  Morris  as  witnesses,  at  the  request  of  both  Cottor  and 
Ike  Phillips.  The  bill  of  sale  was  written  out  at  the  fence,  but  the 
VouXIX-il 
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witness  did  not  know  by  which  of  the  parties.  He  did  not  write  it 
himself.  Cottor  left  the  ranche  after  this  transaction.  Witness 
had  never  seen  him  before  and  had  never  seen  him  since,  and  bad 
no  idea  of  his  whereabouts  or  residence.  He  could  not  now  describe 
his  personal  appearance,  or  remember  whether  he  was  an  old  or  a 
young  man,  or  a  large  or  a  small  man.  He  could  not  describe  the 
color  of  bis  eyes  or  hair,  or  the  color  or  style  of  the  clothes  he 
wore,  or  color  or  size  of  the  horse  he  rode.  No  one,  save  witness, 
Morris,  Cottor  and  Phillips,  was  present  when  the  bill  of  sale  was 
executed.  Witness,  after  this  transaction,  purchased  land  in  Wilson 
county,  near  Stockdale,  where  he  has  since  resided.  In  June,  1882, 
Buck  Morris  came  to  witness's  house  with  the  Cottor-Phillips  bill  of 
sale,  and  asked  witness  to  go  with  him  before  a  justice  of  ihe  peace 
to  prove  it  up.  Witness  went  with  Morris  before  'Squire  McGee, 
and  he  proved  the  bill  of  sale.  Witness  identified  the  bill  of  sale 
in  evidence  as  the  one  about  which  he  was  testifying. 

Justice  of  the  Peace  McGee,  of  Wilson  county,  testified,  for  the 
defense,  that  the  bill  of  sale  in  evidence  was  proved  before  him  on 
June  23,  1882,  by  a  man  named  Buck  Morris,  who  was  introduced 
to  him  by  H.  Alston.  The  bill  of  sale,  with  its  proof  by  Morris 
and  the  jurat  of  McGee,  was  read  in  evidence. 

The  matter  referred  to  in  the  second  head-note  of  this  report  re* 
lates  to  the  proceedings  upon  the  examination  of  the  witness  Alston. 
The  transcript  does  not  show  where  the  examination  in  chief  of  the 
witness  closed,  or  where  the  cross-examination  began.  It  is  evi- 
dent, however,  that  the  inability  of  the  witness  to  give  any  manner 
of  description  of  the  man  Cottor,  whom,  as  he  testified,  he  saw  exe- 
cute the  bill  of  sale  to  Ike  Fbillips,  was  drawn  out  by  the  cross- 
examination.  The  bill  of  exceptions  recites  that,  upon  the  cross- 
examination  eliciting  testimony  tending  to  discredit  the  witness, 
the  defense  proposed  to  introduce  citizens  of  Wilson  county  to  tes- 
tify that  tbey  had  known  the  witness  Alston  ifor  a  series  of  years, 
and  that  he  had,  during  that  time,  in  Wilson  county,  sustained  a 
good  reputation  for  truth  and  veracity. 

The  motion  for  a  new  trial  raised  the-  questions  discussed  in  the 
opinion. 

Fly,  Davidson  <&  Davidson,  for  the  appellant. 

J.  H,  Burts,  Assistant  Attorney-General,  for  the  State. 

Wnn^E,  Presiding  Judge.  Appellant  and  his  brother,^  John  Phil- 
lips, were  jointly  indicted  and  jointly  tried  for  the  theft  of  five  head 
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of  neat  cattle,  the  property  of  James  W.  Baker.  John  Phillips 
was  acqaitted;  appellant  was  convicted,  and  given  two  years  in  the 
penitentiary  by  way  of  punishment. 

We  will  dispose  of  the  bills  of  exception  in  the  same  order  in 
which  they  are  presented  in  the  record,  stating  substantially  only 
such  facts  as  are  necessary  to  an  understanding  of  the  points  made. 

1.  When  found  by  the  owner  after  they  had  been  stolen,  the 
animals  were  in  the  possession  and  herd  of  one  Caffal.  Catf<ii  was 
called  as  a  witness  for  the  State.  He  was  asked,  on  his  examina- 
tion in  chief,  by  the  district  attorney,  about  the  character  and  con- 
dition of  the  brand  as  it  appeared  upon  the  animals  when  he 
purchased  them.  He  stated  that  he  bad  purchased  them  from  ap- 
pellant, and  that  the  brand  was  C  O  T  T  O  !R  across  the  ribs,  and  that 
when  be  first  saw  it  he  asked  one  of  the  defendants,  "  Wliut  d — d 
fool  had  put  such  a  brand  as  that  on  the  animal?"  At  this  the  district 
attorney  stopped  him,  and  nothing  further  was  elicited  upon  the 
point.  On  cross-examination  it  was  sought  to  prove  by  the  witness 
what  the  defendant  said  to  him  at  the  time,  in  answer  to  this  ques- 
tion of  the  witness.  Objection  was  made  by  the  prosecution  upon 
the  ground  that  the  State  had  not  attempted  to  prove  any  conver- 
sation between  witness  and  defendant  which  took  place  at  said 
time.  The  objection  was  sustained  by  the  court,  and  the  jury  were 
instructed  to  disregard  and  not  consider  what  the  witness  had  pre- 
viously said  about  his  having  asked  the  defendant  about  the  brand. 
Defendant  excepted  to  this  action  of  the  court,  stating  that  he  ex- 
pected to  prove  by  the  witness  that,  in  response  to  said  question, 
defendant  told  the  witness  that  he  had  bought  the  animals  from 
one  Cotter,  who  was  driving  the  cattle  from  East  Texas.  This 
ruling  of  the  court  was  erroneous.  Defendant  was  not  only  entitled 
to  the  testimony  on  cross-examination,  under  the  circumstances 
stated,  but  what  he  desired  to  prove  by  the  witness  would  have  been 
competent  and  admissible  as  original  evidence  under  the  rule  that 
declarations  made  by  a  defendant,  when  part  of  the  res  geatm^  are 
admissible  for  the  defense;  and  also  under  the  other  well  settled 
rale  that  where  a  party  is  found  in  possession  of  property  recently 
stolen,  and  an  explanation  of  his  possession  is  directly  or  circum- 
stantially demanded,  what  be  says  in  explanation  is  admissible  in 
bis  behalf.  {CaateUo  v.  The  State,  15  Texas  Ct.  App.,  551;  Taylor 
V.  The  State,  id.,  356;  Hoberts  v.  The  State,  17  Texas  Ct.  App.,  82; 
Andehon  v.  The  State,  11  Texas  Ct.  App.,  576;  Zewie  v.  The  State^ 
17  Texas  Ct.  App.,  140;  Heskew  v.  The  State,  17  Texas  Ct.  App., 
172;  York  v.  The  State,  17  Texas  Ct.  App.,  441.) 
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2.  One  Alston  was  introduced  as  a  witness  by  defendant,  and  he 
testified  that  he  was  one  of  the  subscribing  witnesses  to  a  bill  of  sale 
executed  by  Cottor  to  appellant  for  the  animals  in  question,  and  that 
be,  witness,  bad  subsequent  to  its  execution  proven  up  said  bill  of 
sale  before  one  McGee,  a  justice  of  the  peace  in  Wilson  county. 
This  bill  of  sale  was  adduced  in  connection  with  witness's  testimony. 
The  district  attorney  asked  the  witness,  on  cross-examination,  many 
questions  tending  indirectly  to  attack  the  character  and  to  throw 
discredit  on  the  testimony  of  the  witness.  The  witness  was  a 
stranger  in  Oonzales  county,  and  defendant  proposed  to  introduce 
witnesses  who  had  known  the  witness  for  years,  to  prove  that  bis 
reputation  for  truth  and  veracity  was  good  where  he  resided  and 
was  known.  This  was  objected  to  by  the  State  as  inadmissible,  on 
the  ground  that  his  reputation  had  not  been  attacked;  aad  the 
objection  was  sustained  and  the  evidence  disallowed. 

That  a  witness  whose  reputation  for  veracity  has  been  directly 
assailed,  or  where  his  credit  has  been  impeached  by  showing  that  he 
has  made  contradictory  statements  to  his  evidence  given  on  the  trial, 
may  be  sustained  by  proof  of  his  general  good  character  for  truth 
and  veracity  is  well  settled  in  this  Scute,  and  the  doctrine  announced 
by  Mr.  Greenleaf  upon  the  subject  adopted  as  the  rule.  (1  Greenl. 
Ev.  (13th  ed.),  §  469;  Burrell  v.  The  State,  18  Texas,  713;  Dixon  v. 
Th^  State,  15  Texas  Ct.  App.,  271;  Coomhes  v.  The  State,  17  Texas 
Cc.  App.,  258;  Thomas  v.  The  State,  18  Texas  Ct.  App.,  214;  Johtir 
son  V.  Brown^  51  Texas,  65.)  But  in  this  instance  the  witness's 
character  had  not  been  impeached,  nor  were  contradictory  state- 
ments shown.  It  was,  however,  shown  that  he  was  a  stranger,  tes- 
tifying to  isolated  facts,  and  the  cross-examination  to  which  he  was 
subjected  tended  strongly  to  discredit  his  statements.  Discussing 
the  extent  to  which  sustaining  witnesses  are  allowed,  Mr.  Wharton 
says:  ^^It  is  further  held  that  such  evidence  may  be  admitted  on 
particular  discrediting  facts  being  developed  against  the  witness  in 
his  cross-examination,  especially  when  he  is  in  the  situation  of  a 
stranger  testifying  to  isolated  facts."  (Whart.  Crim.  Ev.  (8th  ed.), 
§  491.)  Under  this  rule  we  are  of  opinion  defendant  should  have 
been  allowed  to  introduce  the  testimony  of  his  sustaining  witnesses. 

3.  After  the  charge  had  been  delivered  and  handed  to  the  jury 
with  the  other  papers  in  the  case,  and  the  sheriff  had  been  ordered 
to  adjourn  the  court,  as  the  judge  rose  to  leave  the  bench  defend- 
ant's attorneys  asked  the  court  to  note  the  fact  that  they  r^erved 
exceptions  to  his  charge,  without  pointing  out  the  particular  objec- 
tionable portions  excepted  to.    The  court  remarked  *^yoa  are  too 
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late,"  and  refased  to  allow  a  bill  of  exceptions  to  the  charge,  but 
signed  a  bill  reserved  to  his  ruling  in  refusing  to  allow  the  excep- 
tion, and  in  connection  therewith  requests  this  court  to  prescribe  a 
rule  for  the  practice  which  should  be  observed  in  taking  exceptions 
to  the  court's  charge  by  the  defendant. 

Such  a  rule  has  been  announced  in  McCaU  v.  Tlie  State,  14  Texas 
Ct.  App.,  353.  It  is  there  said:  ^^We  do  not  think  it  is  contem- 
plated by  the  law  (Code  Grim.  Proc,  art.  686)  that  a  defendant  in 
a  criminal  trial,  desiring  to  except  to  the  charge  of  the  court  or  to 
the  action  of  the  court  in  refusing  a  charge,  should  do  so  at  the  very 
time  the  charge  is  given  or  refused.  To  require  him  to  do  this  would 
be  placing  before  him  the  alternative  of  passively  and  silently  sub- 
mitting to  what  he  conceives  to  be  an  error,  or  to  take  the  risk  of 
creating  against  himself  a  prejudice  in  the  minds  of  the  jury  by  ex- 
pressing a  dissatisfaction  with  the  law  as  given  them  in  charge  by 
the  court.  We  think  a  proper  and  usual  practice  is  to  allow  the  de- 
fendant to  take  his  bills  of  exceptions  to  the  charge  of  the  court, 
and  to  the  refusal  of  charges,  after  the  jury  has  retired  from  the 
box.''  In  civil  practice  charges  given  by  the  court  are  not,  as  in 
criminal  cases,  required  to  be  excepted  to  specially,  but  are  regarded 
as  excepted  to  without  the  necessity  of  taking  any  bill  of  exceptions 
thereto.  (Rev.  Stats.,  art.  1318;  2  Cond.  Eepts.  (Willson),  §  136.) 
In  criminal  cases  we  are  not  aware  that  the  exceptions  to  the  charge 
required  to  be  noted  should  point  out  and  specify  particularly  the 
objectionable  portion  or  portions  excepted  to,  at  the  time  of  asking 
leave  to  reserve  exceptions.  This  is  scarcely  practicable.  To  make 
specific  objections  in  a  majority  of  cases  requires  time  and  a  thorough 
scanning  of  the  language  used  in  the  charge.  All  that  is  required 
is  that  general  exception  be  taken  at  the  time,  with  a  request  for 
time  to  prepare  a  bill  containing  the  specific  objections,  to  be  pre- 
pared before  the  verdict  is  returned  in  order  that  the  court  may  have 
an  opportunity  to  correct  the  charge,  if  so  desired.  We  are  of 
opinion  the  court  erred  in  not  allowing  defendant's  exceptions  to  the 
charge. 

4.  In  appellant's  assignment  of  errors  and  brief  several  supposed 
errors  in  the  charge  are  pointed  out  specifically  and  complained  of. 
We  only  notice  the  one  deemed  material  by  us.  The  defense  was 
that  defendant  had  purchased  the  cattle  of  one  Cottor,  and  in  sup- 
port of  this  defense,  amongst  other  things,  a  bill  of  sale  from  Cottor 
to  defendant  was  adduced  in  evidence.  Upon  this  defense  the  court 
instructed  the  jury,  "  if  you  believe  from  the  evidence  that  defend- 
antSy  or  either  of  them,  purchased  the  said  animals,  and  that  such 
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purchase  was  made  in  good  faitb,  no  matter  whether  the  cattle  had 
been  previously  stolen  or  not,  and  that  defendants  knew  they  were 
stolen  property  at  the  time  they  purchased  them,  yet  they  are  en- 
titled to  be  acquitted  of  the  offense  charged  in  this  case."  The  use 
of  the  terms  ^^  that  such  purchase  was  made  in  good  faith,"  it  is 
claimed  was  erroneous  and  calculated  to  mislead. 
-  If  defendant  did  not  participate  in  the  original  taking  of  the 
property,  good  faith  or  bad  faith  had  nothing  to  do  with  a  subsequent 
purchase  of  it  by  him.  {McAfee  v.  The  State^  14  Texas  Ct.  App., 
668;  Chiyton  v.  The  State,  15  Texas  Ct.  App.,  348;  Pratar  x.  The 
Statej  15  Texas  Ct.  App.,  368.)  But  if  the  evidence  shows  or  tends 
to  show  that,  at  the  time  of  the  original  taking,  defendant  was  con- 
spiring, participating  and  acting  with  the  party  taking  the  property, 
he  would  be  guilty  as  a  principal;  and  if  under  such  circumstances 
he  seeks  immunity  by  means  of  a  bill  of  sale  as  evidence  of  a  par- 
chase  by  him,  then  indeed  it  would  not  only  be  right  but  highly 
proper  for  the  court  to  submit  the  question  of  the  bona  fides  of  the 
purchase  or  bill  of  sale,  so  that  the  jury  might  ascertain  and  find 
whether  or  not  such  pretended  purchase  or  bill  of  sale  was  a  sham 
or  device  to  cover  up  and  avoid  the  crime  of  theft.  (Clark's  Crim. 
L.,  p.  262,  and  note;  Prator  v.  The  State,  15  Texas  Ct.  App.,  363; 
Eoherte  v.  TJie  State,  17  Texas  Ct.  App.,  82.)  The  instruction  given 
did  not  properly  present  the  question  of  good  faith. 

As  to  the  other  objection  to  the  charge,  it  is  not  likely  to  arise  on 
another  trial,  inasmuch  as  John  Phillips,  one  of  the  defendants,  and 
the  one  involved  in  the  supposed  error,  has  been  acquitted  on  this 
trial. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  caase 
is  remanded  for  another  trial. 

'    Reversed  and  remanded. 

[Opinion  delivered  October  28, 1885.] 


[No.  2009.] 
Mike  Niland  v.  The  State. 

PBA.CTICE  —  Charge  op  tote  Cojjrt, —  It  is  expressly  provided  by  statute, 
that  the  charge  of  the  court  shall  distinctly  set  forth  the  law  of  the  case. 
If  it  fails  to  do  so,  and  an  exception  is  reserved  to  it,  and  shown  by  proper 
bill  on  appeal  to  this  court,  then  it  becomes  the  duty  of  this  court  to  reverse 
the  case  for  the  error,  without  inquiry  as  to  the  effect  such  error  may  have 
had  upon  the  result  of  the  trial. 
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SI  Same— Manslauohtse— Adequate  Cause. ->  Subdivision  4  of  article  597  of 
the  Penal  Code  makes  insulting  words  or  conduct  towards  a  female  relative  of 
the  slayer  an  adequate  cause  to  reduce  a  homicide  from  murder  to  man- 
daughter,  provided  (article  598)  the  killing  occurred  immediately  upon  the 
happening  of  the  insulting  conductor  the  uttering  of  the  insulting  words,  or 
eosoon  thereafter  as  the  party  killing  may  meet  the  party  kUIed,  after  he  has 
been  informed  of  such  insults.  Under  these  provisions,  one  of  the  princi- 
pal ingredients  of  ordinary  manslaughter,  i.  e.,  tliat  the  provocation  must 
arise  at  the  time  of  the  killing  and  that  the  passion  be  not  the  result  of  a 
former  provocation,  is  not  applicable  to  a  case  where  the  insulting  words  or 
conduct  were  not  indulged  in  in  the  presence  of  the  slayer.  That  the  slayer 
was  present  and  saw  the  insulting  conduct  or  heard  the  insulting  words  is 
not  required,  but  he  may  kill  on  the  first  meeting  after  learning  of  the 
commission  of  the  provocation.  Up  to  the  time  of  the  first  meeting  the 
law  prescribes  no  limit  to  the  subsidence  of  the  passion,  and  the  period  of 
time  elapsing  between  the  slayer^s  first  information  of  the  provocation  and 
his  first  meeting  with  the  person  slain  is  immateriaL  The  trial  court,  there- 
fore, in  charging  the  law  of  manslaughter,  in  a  case  of  this  kind,  erred  in 
charging  that  '*  the  provocation  must  arise  at  the  time  of  commission  of  the 
offense,  and  the  passion  must  not  be  the  result  of  a  former  provocation." 

&  iNDicniEMT  —  Arrest  of  Judombnt.— Objection  that  the  indictment  does 
not  show  upon  its  face,  nor  aver  in  terms,  that  it  was  presented  in  the  dis- 
trict court  is  an  objection  which  goes  to  the  form  and  not  the  substance  of 
the  indictment,  and,  therefore,  though  available  in  a  motion  to  quash,  is  be- 
yond the  reach  of  a  motion  in  arrest  of  judgment,  because  **a  motion  in 
arrest  of  judgment  shall  be  granted  upon  any  ground  which  would  be  good 
uix>n  exceptions  to  an  indictment  or  information  for  any  substantial  defect 
therein." 

Appeal  from  the  District  Court  of  ISTueces.  Tried  below  before 
the  Hon.  J.  C.  Eussell. 

The  indictment  in  this  case  charged  the  appellant  with  the  mur- 
der of  Albert  Sheldon,  in  Kueces  county,  Texas,  on  the  4th  day  of 
Aogost,  1885.  His  trial  resulted  in  his  conviction  of  manslaughter, 
and  his  term  of  imprisonment  in  the  penitentiary  was  affixed  at 
five  years. 

Ben  Sheldon,  a  brother  of  the  deceased,  was  the  first  witness  for 
the  State.  He  testified  that  Albert  Sheldon  died  in  Corpus  Christi, 
Texas,  on  the  night  of  August  4,  1885,  from  the  effects  of  pistol 
shots  which  he,  the  deceased,  told  the  witness  were  inflicted  by  the 
defendant.  He  died  between  8  and  9  o'clock,  P.  M.,  in  a  Mexican 
jacal,  about  one  hundred  and  fifty  yards  distant  from  defendant's 
honse.  Mr.  Welch,  Doctor  Spohn,  Mr.  Scott,  Joseph  Fitzsimmons, 
Tom  Craven,  Doctor  Turpin,  Tom  McComb  and  witness  were  pres- 
ent when  he  died.  The  deceased  made  a  statement  before  he  died. 
He  said:  '^  Brother,  I  know  I  am  going  to  die."  Witness  told  him 
that  he  was.    He  then  raised  himself,  turned  over,  kissed  the  wit- 
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ness,  told  him  good-bye,  and  charged  him  to  tell  his  mother  and 
sister  good-bye  for  him.  Witness  then  told  him  to  tell  him  why  he 
had  been  shot;  but  he  made  no  reply.  He  expressed  no  hope  of 
recovery,  and  said  nothing  more  about  his  impending  death.  Wit- 
ness asked  him  who  shot  him,  and  he  replied:  ^^Mike."  Witness 
then  asked  him  why  Mike  shot  him,  and  he  said  that  he  did  not 
know;  that  Niland  called  him  out  and  shot  him;  that  be  ran  and 
Niland  pursued  him  to  the  Mexican  jacal  and  shot  him  the  last  time. 
He  died  within  fifteen  or  twenty  minutes  after  he  made  the  state- 
ment recited  by  witness.  He  was  rational  and  in  his  right  mind  to 
the  last  moment.    Witness  did  not  know  the  proprietor  of  the  jacal. 

Doctor  Spohn,  the  next  witness  for  the  State,  described  the  five 
wounds  on  the  body  of  the  deceased,  and  declared  that  his  death 
resulted  from  the  wounds. 

Severe  Torres,  for  the  State,  testified,  in  substance,  that  he  owned 
and  occupied  the  jacal  or  cabin  in  which  the  deceased  died.  That 
jacal  was  situated  a  half  square  distant  from,  and  opposite,  the  house 
of  the  defendant.  He  knew  the  defendant  personally,  and  the  de- 
ceased by  sight.  He  had  often  seen  the  deceased  at  the  defendant's 
house.  The  witness  was  not  at  home  when  the  first  shots  were  fired. 
He  heard  three  shots  in  his  neighborhood  and  started  home.  Deceased 
ran  into  witnesses  house,  and,  as  the  witness  was  about  to  go  in  bis 
house  to  put  him  out,  the  defendant  came  up  and  asked  witness: 
"Where  is  that  man  who  ran  into  your  house?''  Witness  replied 
that  he  did  not  know.  Defendant  then  went  into  the  house,  said 
something  in  English  which  witness  did  not  understand,  and  shot 
the  deceased.  Witness  saw  nothing  more,  but  went  to  town  to 
summon  a  policeman.  Ko  one  else  was  in  witness's  house  when 
witness  arrived,  his  wife  having  run  out.  Sheldon  died  in  the  wit- 
ness's house  about  one  and  a  half  hours  after  he  was  shot. 

Matilda  Resuedes,  the  wife  of  Severo  Torres,  testified,  for  the 
State,  that  she  knew  neither  the  defendant  nor  the  deceased.  On 
the  night  of  the  tragedy  she  heard  three  pistol  shots  near  her  house, 
and  in  a  few  minutes  the  deceased  ran  into  her  house,  and  she 
caught  up  her  child  and  ran  out.  Within  a  minute  the  defendant 
ran  up  with  a  pistol  in  his  hand  and  asked  the  witness  where  the 
deceased  was.  Witness  told  him.  Defendant  then  ran  into  her 
house,  and  almost  immediatel}'  the  witness  heard  another  shot* 
Witness  was  in  her  kitchen  when  she  heard  the  first  three  shots. 
The  defendant  said  nothing  that  witness  heard  when  he  went  into 
witness's  house,  but  fired  bis  pistol  as  soon  as  he  got  in. 

Fanny  Cook  was  the  next  witness  for  the  State.     She  testified 
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that  she  was  at  the  door  of  the  jacal  at  the  time  of  the  death  of  the 
deceased.  Witness  was  on  the  streets  of  Corpus  Christi  when  the 
first  shots  were  fired.  She  could  not  say  how  far  she  was  from 
Niland's  bouse.  Two  shots  sounded  to  witness  like  thej'  were  fifed 
inside  of  a  house,  and  in  the  direction  of  Niland's  house.  Looking 
in  that  direction  witness  saw  deceased  in  front  of  Niland's  house, 
mnning  from  the  direction  of  Niland's  house.  She  then  turned  an 
adjacent  corner,  and  saw  Niland  going  after  the  deceased.  He  was 
not  running,  nor  did  he  do  anything  that  the  witness  saw,  nor  did 
the  witness  know,  at  that  time,  that  he  had  done  anything.  Witness 
saw  the  deceased  run  into  the  Mexican  house,  but  did  not  see  the 
defendant  go  into  that  house.  She  then  heard  one  or  two  more 
shots,  but  was  unable  to  sa^'  whether  or  not  they  were  fired  inside 
of  the  house. 

Miss  Mary  Hayes  testified,  for  the  State,  that  she  was  visiting  at 
Kiland^s  house  at  the  time  that  Sheldon  was  killed.  She  was  sitting 
on  the  back  gallery  steps  early  on  that  night,  and  heard  some  one 
talking  in  Niland's  house,  and  presently  heard  some  shots  fired  in 
that  house.  She  did  not  koow  who  the  parties  were  that  did  the 
talking,  nor  did  she  know  who  did  the  shooting.  She  did  not  know 
how  many  shots  were  fired,  nor  where  Sheldon  was  at  the  time  they 
were  fired.  Ten  minutes  before,  he  was  at  the  front  door  of 
Niland's  house.  Witness  did  not  hear  his  voice  that  night.  Just 
before  the  shots  were  fired  the  witness  saw  Mrs.  Niland  in  the 
kitchen,  standing  before  the  stove,  but  she  was  not  at  home  at 
sapper  that  night  Witness  saw  nothing  more  of  Niland  or  Sheldon 
on  that  night.  Witness  left  Niland's  house  after  the  shooting,  being 
afraid  to  stay  there  that  night.  She  went  into  Mrs.  Dunn's  yard 
and  thence  to  Mr.  Bagnal's  house.  Mrs.  Niland  after  a  time  called 
witness,  and  witness  went  back.  Mrs.  Niland  was  then  crying, 
apparently  in  great  distress.  When  the  witness  last  saw  the  de- 
ceased he  was  standing  in  Niland's  front  door.  He  may  have  gone 
into  the  kitchen,  but,  if  so,  witness  did  not  know  it.  The  State 
closed. 

John  Weis  was  the  first  witness  introduced  by  the  defense.  He 
testified  that,  after  supper  on  the  fatal  night,  he  was  standing  at 
the  corner  of  Musha way's  store  in  Corpus  Christi,  in  company  with 
Peyton  Sinythe,  Jr.,  and  Mr.  Hickey  (Mr.  Bagnal  having  ju&t  left), 
when  Mr.  Niland  appeared  on  the  opposite  corner,  and  called  to  the 
party:  '^Boys,  come  here."  The  parties  named  joined  him,  and  he 
said:  ^'I  want  to  ask  you  as  friends;  have  you  ever  heard  Sheldon 
slander  my  wife?"     Witness  replied:    '^I  have;   disgracefully." 
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Niland  then  said:  "Tell  it."  Witness  then  said  to  Niland:  "He 
has  told  me  that  he  has  ^banged'  Mrs.  Niland;  he  has  thrown  it 
up  to  roe  and  told  me  to  go  up  on  the  hill  and  tackle  old  Ellen; 
that  he  did  not  have  to  go  ap*  there,  as  he  got  his  at  the  hoase.  He 
told  me  that  the  row  between  Mrs.  Dann  and  Mrs.  Niland  arose 
from  Mrs.  Dunn's  discovering  him  and.Mrs.  Niland  in  bed  together." 
Witness  further  told  Mr.  Niland  that  he  thought  he  ought  to  have 
told  him  before,  and  would  have  done  so  but  for  the  disgrace;  that 
he  asked  Sheldon  why  he  talked  in  that  manner  of  Niland's  wife, 
in  view  of  the  fact  that  Niland  had  treated  him  as  a  profound  friend, 
and  had  taken  him  off  the  street  and  given  him  work.  Witness 
further  told  Niland  that  Sheldon  not  only  told  him  once  that  he  bad 
"banged"  Mrs.  Niland,  but  told  him  so  many  times;  that  he  often 
threw  up  old  Ellen  to  witness,  and  said  that  he  was  "  very  well 
treated  at  the  house,"  and  wondered  why  the  ladies  generally  were 
so  stuck  on  the  Sheldon  boys;  that  one  day  Mrs.  Niland  came  to 
him,  threw  her  arms  about  him  and  said  "01  if  Mike  was  always 
out  of  the  room ;"  that  he  told  witness  that  Mike  Niland  was  not 
sharp  enough  to  catch  him,  and  that  be  was  ready  and  willing  to 
die. 

It  was  fully  half-past  7  o'clock  at  night  when  witness  made 
these  disclosures  to  Niland.  Niland  was  very  much  excited  when 
he  called  witness,  and  he  spoke  his  demand  in  such  a  way  that  wit- 
ness felt  compelled  to  tell  him  the  facts.  After  the  witness  had 
told  him  these  facts,  Niland  turned  to  Peyton  Smythe,  and  asked 
him  what  he  had  heard.  He  and  Smy  the  stood  in  conversation  some 
ten  or  fifteen  minutes.  Niland  then  said  that  he  would  see  witness 
again,  and  started  up  the  street  with  Mr.  Hickey.  This  could  not 
have  been  more  than  fifteen  or  twenty  minutes  before  he  killed 
Sheldon.  The  word  "  bang,"  as  used  by  Sheldon  with  reference  to 
Mrs.  Niland,  meant  criminal  intercourse.  The  relations  between 
the  defendant  and  the  deceased  up  to  that  night  had  been  of  the 
friendliest  character.  Sheldon  ate  and  slept  at  Niland's  house,  and 
worked  for  Niland  under  the  witness  as  Niland's  foreman. 

On  his  cross-examination,  this  witness  testified  that  he  did  not  go 
home  with  Niland  on  the  night  of  the  killing.  The  conversation 
in  which  witness  disclosed  to  Niland  Sheldon's  statements  about 
his  carnal  intercourse  with  Mrs.  Niland,  occurred  at  Hayden's  cor- 
ner opposite  Mushaway's  store.  Only  Smythe  and  Hickey  were 
present,  Mr.  Bagnal  having  just  left.  Witness  saw  the  defendant 
under  guard  at  the  court-house  after  the  shooting.  Niland  had 
never  talked  to  witness  about  his  wife  and  Sheldon  before.    The 
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first  time  that  Sheldon  ever  said  anything  to  witness  about  bis  rela- 
tions with  Mrs.  Niland  was  a  day  or  two  before  the  April  elections. 
The  matter  was  often  talked  over  by  the  boys  in  the  shop,  with 
much  anxiety  as  to  how  it  would  probably  end.  Witness  assisted 
io  preparing  Sheldon's  body  for  bariaL  He  did  not  see  him  killed, 
and  only  knew  that  he  was  killed  some  fifteen  or  twenty  minates 
after  his  conversation  with  Niland,  by  bearing  the  police  whistle  at 
that  time,  and  being  told  by  City  Policeman  Brennan  that  Kiland 
had  killed  Sheldon. 

Mrs.  Catherine  Dann  testified,  for  the  defense,  that  she  was  the 
mother  of  the  defendant's  wife.  Niland  came  to  witness's  house 
after  sapper  on  the  night  of  the  killing,  and  said  to  witness:  '^I 
suppose  you  are  not  glad  to  see  me."  Witness  replied:  "Neither 
glad  nor  sorry.''  He  then  said:  "I  want  to  know  why  you  spoke 
to  me  as  you  did  to-day  "  —  referring  to  a  previous  interview.  Wit- 
ness replied:  "Because  I  have  heard  that  Albert  Sheldon  has  been 
talking  disparagingly  of  my  daughter."  Niland  replied  that  he  did 
not  believe  it;  that  he  had  treated  Sheldon  too  well  for  him  to  do 
SQch  a  thing.  Witness  replied  that  she  did  believe  it,  and  advised 
Niland  to  ask  his  workmen  to  tell  him  the  truth  about  it.  Niland 
replied  that  he  believed  it  was  some  old  woman's  talk.  Witness 
replied  that  it  was  not,  felt  hurt  that  Niland  did  not  believe  her, 
and  at  once  questioned  bis  affection  for  his  wife.  Defendant  soon 
left,  and  in  a  few  minutes  repassed  witness's  house,  going  towards 
home  in  a  fast  walk,  and  shortly  afterwards  witness  heard  several 
shots.  Witness  presently  heard  that  Niland  had  killed  Sheldon. 
The  previous  relations  between  defendant  and  deceased  were  of  the 
friendliest  character, —  Niland's  house  being  Sheldon's  home. 

Cross-examined,  the  witness  stated  that  she  first  told  Niland  of 
Sheldon's  talk  about  his  wife,  at  her  home,  on  the  night  of  August 
4,  1885,  the  night  on  which  the  killing  occurred.  Witness  went  to 
Niland's  shop  about  11  o'clock  on  that  day  to  demand  Sheldon's 
discharge,  but  Niland  was  out.  She  asked  Mr.  Hickey,  who  was  the 
only  workman  in  the  shop,  when  she  would  find  Niland  in.  He  said 
at  noon.  Witness  returned  to  the  shop  at  noon,  but  Niland  was 
still  absent,  and  she  told  Hickey  to  tell  Niland  as  soon  as  he  re- 
turned that  she  wanted  him,  Niland,  to  put  Sheldon  out  of  his  house. 
Mr.  Hickey  said  to  witness:  "Wait;  the  men  are  going  to  tell 
Mr.  Niland.  Wo  have  tried  to  get  Sheldon  to  go  away,  and  I  be- 
lieve he  will  go  in  a  few  days."  Witness  met  Niltmd  on  her  way 
home.  She  had  a  cowhide  in  her  hand.  She  shook  the  cowhide, 
and  said  to  Niland:    "If  I  see  Albert  Sheldon,  I  shall  cowhide 
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him."  Niland  replied :  "  You  had  better  attend  to  your  own  busi- 
ness." Witness  said  nothing  more,  remembering  on  the  instant 
that  she  had  promised  to  await  the  men's  disclosures  to  Niland  or 
the  departure  of  Sheldon. 

Peyton  Smythe,  Jr.,  was  the  next  witness  for  the  defense.  He 
testified  substantially  as  did  Weis  as  to  meeting  defendant  at  Hay- 
den's  corner,  opposite  Musba way's  store,  and  as  to  the  conversation 
between  Weis  and  defendant.  After  Weis  made  his  disclosures  to 
Niland,  witness  told  Niland  that  Sheldon  had  said  pretty  much  the 
same  things  to  him,  i.  e,:  that  he,  Sheldon,  bad  been  sleeping  with 
and  "  banging"  Mrs.  Niland;  that  Sheldon  first  told  witness  he 
was  "banging"  Mrs.  Niland,  between  the  1st  and  14:th  of  the 
previous  April,  while  at  work  on  Mr.  Hivera's  house;  and  that  he 
several  times  made  such  statement  to  witness,  and  often  told  wit- 
ness that  Mrs.  Dunn  was  very  angry  because  she  had  caught  him, 
Sheldon,  and  Mrs.  Niland  sleeping  together.  Niland  then  said 
"  come  on  "  to  Mr.  Hickey,  and  the  shooting  occurred  some  fifteen 
or  twenty  minutes  later. 

Cross-examined,  the  witness  stated  that  some  little  time  after  the 
shooting  he  saw  Niland  in  front  of  Gussett's  store.  Niland  said 
''Hallo,  Peyton,  is  that  you?"  Witness  replying  affirmatively, 
Niland  said,  "  I  have  killed  my  man."  Witness  had  never  said  to 
the  brother  of  deceased  that  Niland's  words  at  that  time  were:  "I 
have  done  the  boy  up  brown."  The  corner  conversation  on  that 
night  was  the  first  in  which  witness  had  ever  told  Niland  of  what 
Sheldon  had  said  about  his  wife.  The  matter  would  never  have 
reached  Niland's  ears  if  left  to  the  shop  boys.  It  had  been  talked  over 
by  Niland's  employees,  and  they  had  tried  to  get  Sheldon  to  leave. 
Weis  had  discharged  Sheldon  because  the  other  employees  had  noti- 
fied him  they  would  not  work  longer  in  company  with  Sheldon. 
When  witness  met  Niland  after  the  shooting,  he  told  witness 
that  he  was  going  to  give  himself  up.  H^  was  then  a,lone.  This 
was  about  half-past  8.  Witness  denied  that  he  had  ever  told  a 
young  lady  that  the  statements  made  by  Sheldon  were  not  com- 
municated to  Niland  until  after  the  shooting,  and  that  he  had  known 
for  a  week  that  Sheldon  was  to  be  killed.  Sheldon  was  twenty-one 
years  old  when  he  was  killed. 

Tom  Mussellman  testified,  for  the  defense,  that  he  boarded  at 
Niland's  house,  and  slept  at  Mrs.  Allen's,  in  August,  1885.  He  took 
supper  at  Niland's  house  about  half-past  6  o'clock  on  the  evening 
of  the  killing.  Niland,  Sheldon  and  the  witness  were  the  parties 
at  the  table  together.    Everything  then  seemed  pleasant  between 
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all  parties.  Witness  left  Niland's  hoase  alone,  aboat  a  quarter  be- 
fore 7  o'clock,  leaving  Sheldon  and  Niland  alone  in  the  house. 
About  half'past  7  the  witness  met  Niland  and  Hickey  near  Gus- 
sett's  lumber  yard,  going  towards  the  court-house.  Hickey  walked 
on  ahead ;  Niland  stopped  witness  and  said :  "  Tom,  I  want  you  to 
tell  me  the  truth  about  this  talk  of  Sheldon  about  my  wife."  Ni- 
land appeared  very  much  excited.  Witness  said  to  him:  "Mr. 
Niland,  Mr.  Sheldon  told  me  that  he  had  had  frequent  criminal  in- 
tercourse with  your  wife;  that  you  have  kept  him  in  your  house, 
boarded  bim,  clothed  him,  given  him  money  to  spend,  and  that  he 
did  not  have  to  leave  the  house  to  go  after  women."  Niland  then 
went  on  up  the  street  in  a  very  excited  state  of  mind.  Witness  did 
Dot  know  when  the  shooting  occurred.  He  was  on  his  way  to  the 
wharf  when  be  heard  of  it,  some  time  later. 

On  his  cross-examination  the  witness  denied  that  be  said  in  the 
presence  of  the  dead  body,  the  Shaws  and  Ben  Sheldon  that  be 
walked  to  the  foot  of  the  bill  with  Niland,  which  statement  would 
have  been  contrary  to  a  statement  be  made  in  bis  examination  in 
cbief.  He  did  not  say  in  that  presence  that  he  told  Niland  of  Shel- 
don's statements  after  the  shooting  and  not  before.  Witness  did 
not  know  where  Niland  went  to  after  supper  on  the  night  of  the 
killing. 

Jeremiah  Hickey  was  the  next  and  the  last  witness  for  the  defense. 
He  testified  that  he  knew  nothing  of  Sheldon's  statements  about  his 
relations  with  Mrs.  Niland  except  by  hearsay.  Witness  was  at 
Mushuway's  corner  with  Weis  and  Smythe  when  Niland  called 
them  across  the  street.  Weis  and  Smythe,  in  response  to  Niland's 
request,  told  what  they  had  heard  Sheldon  say.  Niland  then  turned 
to  witness  and  said:  *'  Come  on  with  me."  He  acted  strangely  and 
said  that  he  was  ruined,  or  ruined  for  life.  Witness  walked  with 
him  towards  his  home,  as  far  as  his,  witness's,  house,  and  then  left 
him.  He  spoke  to  Niland  once  or  twice  en  routa,  but  Niland  did 
not  reply.  Niland  asked  for  his  pistol,  which  was  then  at  witness's 
bouse,  and  witness's  wife  gave  it  to  him.  Niland  left,  and  returned 
about  thirty  minutes  later  in  company  with  his  wife.  He  then  had 
his  pistol  in  his  hand  and  looked  very  much  excited.  He  called  to 
witness  to  go  with  him,  but  his  wife  took  him  oflf. 

The  motion  for  new  trial  presented  the  questions  discussed  in  the 
opinion. 

McCampbeU  <6  GivenSj  Stanley  Welch  and  D.  Givens,  for  the  ap- 
pellant. 

c/.  H.  £urt8f  Assistant  Attorney-General,  for  the  State.  i 


Digiti 


ized  by  Google 


i 


174  19  Texaa  Cocet  of  Appeals.  [Tyler  Term, 

Opinion  of  the  court 

Whitb,  PaBsmnra  Jcdgb.  Under  an  indictment  charging  him 
with  the  murder  of  Albert  Sheldon  appellant  was  convicted  of  man- 
slaughter, with  punishment  annexed  at  five  years  in  the  penitentiary. 

As  made  by  the  evidence  the  defense  was  on  account  of  insalting 
and  grossly  slanderous  remarks  and  statements  made  by  deceased 
about  the  wife  of  defendant.  The  killing  occurred  in  a  very  short 
while  after  defendant  was  told  of  these  statements.  On  this  appeal 
the  principal  grounds  of  complaint  are  based  upon  supposed  errors 
contained  in  the  charge  of  the  court  to  the  jury. 

With  regard  to  the  charge,  it  is  provided  that  it  shall  distinctly 
set  forth  the  law  applicable  to  the  case.  (Code  Grim.  Proc,  art  677.) 
If  it  fails  to  do  so,  and  an  exception  is  reserved  to  it  and  shown  by 
bill  of  exception,  on  appeal  to  this  court,  ^Hhen  it  is  the  duty  of 
this  court  to  reverse  the  case  for  the  error,  without  further  inquiry 
as  to  the  effect  such  error  may  have  had  upon  the  result  of  the 
trial."  (Code  Crim.  Proc,  arts.  685,  686 ;  Maoe  v.  The  State^  9  Texas 
Ct.  App.,  110;  Vincent  v.  The  State,  id.,  803;  WUliams  v.  The 
State,  10  Texas  Ct.  App.,  8;  McGrew  v.  The  StaU,  id.,  539;  Madr 
do:xi  V.  The  State,  12  Texas  Ct.  App.,  429;  Mason  v.  The  State,  15 
Texas  Ct.  App.,  534;  Ooode  v.  The  State,  16  Texas  Ct.  App,,  411; 
^hite  V.  J'he  State,  17  Texas  Ct.  App.,  18&) 

In  this  case  the  charge  was  promptly  excepted  to  by  defendant, 
when  given.  Let  us  inquire  in  what  particulars,  if  any,  it  is  errone- 
ous, and,  inasmuch  as  appellant  was  convicted  of  manslaughter,  we 
will  address  ourselves  to  that  part  of  the  charge  relating  to  man- 
slaughter. The  statutory  definition  and  the  statutory  explanation 
of  terms  used  in  the  definition  were  given  as  they  are  found  in  the 
Penal  Code,  arts.  593,  594,  595,  subdivision  4,  of  article  597,  and 
articles  598,  600,  and  602,  with  this  difference,  .that  in  copying  arti- 
cle 594,  subdivision  1,  the  word  passion  is  substituted  for  the  word 
** provocation,^  where  it  is  said  that  <'  the  provocation  must  arise  at 
the  time  of  the  commission  of  the  offense,  and  that  the  passion  is 
not  the  result  of  a  former  provocation." 

The  question  is:  where  '^  insalting  words  or  conduct  of  the  person 
ki  lied  towards  a  female  relation  of  the  party  guilty  of  the  homicide  *' 
is  the  adequate  cause  relied  on  to  reduce  a  homicide  from  murder  to 
the  grade  of  manslaughter  (subdivision  4,  art.  597),  is  it  not  errone- 
ous to  charge  ^^  that  the  provocation  must  arise  at  the  time  of  the 
commission  of  the  offense,  and  that  the  passion  is  not  the  result  of 
a  former  provocation,"  as  is  explained  in  subdivision  1,  article  5941 
We  think  so.  This  very  question  was  discussed  in  the  Eanes  case, 
10  Texas  Ct.  App.,  445,  and  it  was  there  said  that  *Hhe  general 
rules  with  regard  to  ordinary  cases  of  manslaughter  are  necessarily 
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modified  by  our  statute  in  permitting  this  defense.     It  is  ex- 
pressly provided   that  *  insalting  words  or  conduct  of  the  person 
killed  towards  a  female  relative  of  the  party  guilty  of  the  homicide ' 
(Penal  Code,  art.  597,  subdiv.  4)  shall  be  deemed  an  adequate  cause 
to  reduce  a  homicide  from  murder  to  manslaughter.    Not  only  so, 
bat  the  statute  further  provides  that  such  cause  shall  be  deemed 
sufficient  if  it  is  made  to  appear  *  that  the  killing  took  place  upon  the 
I        happening  of  the  insulting  conduct  or  the  uttering  of  the  insulting 
I         yfordSf  or  so  soon  thereafter  as  the  party  killing  may  meet  the  person 
I        ailed  after  having  been  informed  of  such  insults?     (Penal  Code, 
I        art  598.)    Thus  it  will  be  seen  that  one  of  the  principal  ingredients 
I        or  elements  of  ordinary  manslaughter,  viz.,  'that  the  provocation 
mast  arise  at  the  time  of  the  commission  of  the  offense  and  that  the 
passion  is  not  the  result  of  a  former  provocation,'  is  not  applicable 
I        to  a  case  where  the  insulting  words  or  conduct  were  not  indulged  in 
I        in  presence  of  the  slayer,  for  he  (is  not  required  personally  to  have 
I        heard  them  and)  may  kill  on  the  first  meeting  arter  learning  that 
i        the  provocation,  of  which  he  personally  knew  nothing,  had  been 
committed.     Up  to  the  time  of  the  first  meeting  the  law  prescribes 
'        no  limit  to  the  subsidence  of  the  passion  supposed  to  be  engendered 

by  the  information  received." 
I  In  such  a  state  of  the  law  it  is  certainly  calculated  most  seriously 

,  to  mislead  and  confuse  a  jury  to  tell  them  ^Hhat  the  provocation 
I  most  arise  at  the  time  of  the  commission  of  the  offense,  and  that  the 
I  passion  must  not  be  the  result  of  a  former  provocation."  Because, 
I  as  we  have  seen,  such  provocation  may  and  generally  does  arise  be- 
I  fore  the  commission  of  the  homicide,  and  the  passion  is  ordinarily 
in  fact  the  result  of  a  former  provocation.  (  Wlwley  v.  The  Staie^  9 
Texas  Ct.  App.,  305.) 
i  To  our  ramds  this  portion  of  the  charge  of  the  court  was  erro- 

>  neons  and  entirely  inapplicable  to  the  facts  of  this  case,  and  we  find 
it  not  only  used  abstractly  as  part  of  the  definition  of  manslaugh- 
ter, but  it  is  reiterated  in  the  court's  direct  application  of  the  law 
to  the  facts,  in  the  fifteenth  paragraph  of.  the  charge.  It  is  unnec- 
essary to  notice  other  objections  to  the  charge,  as  the  one  already 
discossed  is  the  most  serious  one,  and,  being  erroneous  and  excepted 
to  at  the  time  it  was  given,  will  necessitate  a  reversal. 

It  may  be  well  enough  to  notice  the  question  raised  for  the  first 
time  in  the  motion  in  arrest  of  judgment,  to  the  sufficiency  of  the 
indictment.  One  of  the  grounds  of  said  motion  was  that  the  iur 
dictment  did  not  show  upon  its  face  nor  aver  in  terms  that  it  was 
presented  in  the  district  court.    Such  an  objection,  as  has  frequently 
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been  held,  is  one  going  to  the  form  and  not  the  substance  of  the  in- 
dictment. It  would  be  good,  and  could  be  availed  of  on  a  motion 
to  quash  {Thomas  v.  T?ie  State^  18  Texas  Ct.  App.,  213,  and  authorities 
there  cited),  but,  not  being  matter  of  substance,  a  motion  in  arrest 
would  not  reach  it.  "A  motion  in  arrest  of  judgment  shall  be 
granted  upon  any  ground  which  would  be  good  upon  exceptions  to 
an  indictment  or  information  for  any  substantial  defect  therein." 
(Code  Crim.  Proc,  art.  787.) 

For  error  in  the  charge  of  the  court,  as  above  pointed  out  and 
discussed,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  October  28, 1885.] 


[No.  1890.] 
Lee  "Walkee  v.  The  State. 

1.  Murder  ~  Tndictment.— See  the  statemeDt  of  the  case  for  a  form  of  indict- 

ment held  sufficient  to  charge  the  oflfeuse  of  murder. 

2.  Same.— Bills  op  Exception,  when  too  indefinite  to  point  out  distinctly  the 

matter  complained  of  as  error,  will  not  bring  such  matter  properly  before 
this  court  for  review. 

a.  Same. —  The  statutory  provision  requiring  the  indorsement  on  the  back  of  an 
indictment  of  the  names  of  the  witnesses  upon  whose  testimony  it  was 
found  is  merely  directory.  Such  indorsement  is  no  constituent  part  of  the 
indictment,  or  of  the  finding  of  the  grand  jury,  and  is  not  essential  to  its 
validity.  The  sufficiency  of  the  service  of  a  copy  of  an  indictment  upon  a 
defendant  cannot,  therefore,  be  questioned  upon  the  ground  that  the  names 
of  the  State  witnesses  were  not  indorsed  upon  the  back  thereof. 

4.  Evidence  —  Privileged  Communications.—  Article  783  of  the  Code  of  Crim- 
inal Procedure,  which  inhibits  an  attorney  from  disclosing  privileged  com- 
munications, extends  the  privilege  to  any  fact  which  came  to  the  knowledge 
of  the  attorney  by  reason  of  such  relationship.  The  privilege  exists  when- 
ever the  relation  of  attorney  and  client  exists.  In  regard  to  the  persons  to 
whom  the  communications  must  have  been  made  in  order  to  be  thus  pro- 
tected, they  must  have  been  made  to  the  attorney,  counsel  or  solicitor, 
acting  for  the  time  being  in  the  character  of  legal  adviser.  The  privilege 
does  not  extend  to  information  received  from  the  party  by  one  in  the  char- 
acter of  friend  and  not  as  counsel ;  nor  to  a  student  at  law  because  then 
studying  in  the  office  of  an  attorney,  or  under  his  direction ;  nor  to  third 
persons  present  at  the  conference  between  the  attorney  and  client.  Under 
this  rule  it  is  held  that,  even  if  the  relation  of  attorney  and  client,  in  this 
case,  existed  at  the  time  of  defendant's  conference  with  one  C,  an  attorney, 
at  C.'s  house,  the  confessions  or  statements  of  defendant  to  C,  though 
privileged  as  to  him,  would  not  be  so  as  to  C.*s  mother*in-laWy  who  was 
present  and  heard  the  said  confession  or  statement. 


Digiti 


ized  by  Google 


1885.]  Walker  v.  The  State.  177 

Statement  of  the  case. 

d  pRACrriCB  —  Waiver. —  "The  defendant  to  a  criminal  prosecution  may  waive 
any  right  secured  to  him  by  law  except  the  right  of  trial  by  jury  in  a  felony 
case."  Under  this  rule  it  was  not  only  competent  for  the  defendant  in  this 
case  to  consent  that  C,  the  attorney,  to  whom  he  made  the  statements  he 
claimed  to  be  privileged,  should  testify  as  a  substitute  for  his  mother-in-law, 
who  was  present  when  the  statement  was  made,  and  state  the  facts  which 
she  would  state  if  personally  on  the  stand,  but  he  could,  had  he  seen  proper 
to  do  so,  have  waived  his  privilege  as  to  the  attorney  himself,  and  have  con- 
sented to  his  testifying  in  propria  persona  as  to  the  privileged  communi* 
cation. 

Appeal  from  the  District  Court  of  Marion.  Tried  below  before 
the  Hon.  W.  P.  McLean. 

The  charging  clause  of  the  indictment  in  this  case  reads  as  follows: 
'*  •  .  .  that  one  Lee  Walker,  late  of  said  county,  on  the  19th 
day  of  August,  A.  D.  1884,  and  in  said  county  of  Marion,  did  un- 
lawfully, and  with  his  express  malice  aforethought,  kill  and  murder 
one  James  D.  Holt,  by  shooting  him  with  a  gun ;  contrary,"  etc. 
The  conviction  under  this  indictment  was  for  murder  of  the  second 
degree,  and  the  penalty  assessed  against  the  appellant  was  a  term 
of  fifty-seven  years  in  the  penitentiary. 

Doctor  J.  6.  Eason  testified,  for  the  State,  that  he  made  a  cursory 
examination  of  the  dead  body  of  James  D.  Holt,  in  Marion  county, 
Texas,  during  the  month  of  August,  1884.  Some  twenty-eight  or 
thirty  shot  froni  a  gun  passed  into  the  body  of  the  deceased,  entering 
his  back,  and  two  shots  penetrated  his  arm.  None  of  the  shots  passed 
out  of  the  body  or  arm.  Witness  examined  the  body  of  his  own 
TolitioD,  and  not  at  the  instance  of  any  one.  He  did  not  probe  any 
of  the  wounds. 

Robert  Holt,  a  son  of  the  deceased,  testified  for  the  State  that  in 
August,  1884,  he  and  his  father,  the  deceased,  who  were  sitting  in 
a  wagon  on  a  public  road,  were  approached  by  the  defendant  and 
his  brother  Anderson  Walker.  Deceased  remarked  to  the  defend- 
ant: "  Lee  Walker,  you  went  across  my  field  last  Sunday,  and  if 
yon  don't  stop  it,  I  will  hurt  you."  Defendant  denied  that  he 
crossed  the  deceased's  field  on  the  previous  Sunday.  Deceased  re- 
plied: "You  are  a  liar,"  and  drew  a  standard  from  the  wagon  frame 
and  started  towards  the  defendant.  Defendant  thrust  his  hand  in 
his  pocket  as  though  searching  for  a  knife.  He  presently  appeared 
to  be  looking  for  a  stick.  He  then  left  and  went  off  down  the 
road  towards  his  house.  Deceased  then  asked  Anderson  Walker  if 
the  defendant  was  going  after  his  gun.  Witness  and  deceased  then 
drove  on  a  short  distance  to  the  forks  of  the  road,  one  of  which  led 
Vol.  XIX— Id 
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to  defendant's  house.  On  reaching  this  point  the  deceased  told 
witness  to  go  on;  that  he  was  going  to  wait  and  see  what  that  rascal 
was  going  to  do.  He  then  got  out  of  the  wagon  and  went  in  the 
direction  of  defendant's  house.  Within  ten  or  fifteen  minutes  wit- 
ness heard  two  reports  of  a  gun.  He  left  his  wagon  and  went  in 
the  direction  taken  by  deceased,  and  soon  found  deceased  on  the 
ground,  moaning.  Witness  went  from  the  body  home  to  get  his 
shot-gun,  but  his  mother  forbade  his  taking  it  off.  Witness  next 
saw  the  deceased  when  he  was  brought  home,  dead.  The  last  wit- 
ness saw  of  the  deceased  befose  hearing  the  two  shots^  deceased  was 
standing  in  the  road.  After  the  shooting,  witness  found  him  lying 
on  the  ground  near  the  same  place.  No  one  was  at  the  body  of  the 
deceased  when  the  witness  reached  it. 

M.  T.  Slaughter  testified,  for  the  State,  that  on  the  day  after  the 
homicide  he  went  to  the  place  of  the  killing  to  look  at  the  ground. 
He  did  so  at  the  request  of  Sheriff  Wright.  Witness  found  some 
blood  stains  on  the  ground,  and  some  paper  that  looked  like  gun 
wadding.  He  found,  near  the  blood  spots,  a  pin  oak  stick  about  four 
feet  long  and  about  two  inches  in  diameter.  At  the  point  where 
witness  saw  the  blood,  the  woods  were  open,  but  grew  thick  about 
twenty  or  thirty  yards  from  that  point.  Witness  noticed  that  the 
ground  had  been  considerably  trampled  behind  a  haw  bush  that 
had  been  partially  felled.  Witness  saw  the  tracks  of  a  person  be- 
hind that  bush.  The  blood  spots  were  between  two  roads,  one  of 
which  led  to  defendant's  house  and  the  other  to  Ike  Walker's  housa 
Ike  was  the  defendant's  father.  The  blood  spoken  of  was  nearer 
the  road  to  defendant's  house  than  to  the  other  road,  and  was  about 
eighty  yards  from  the  fork. 

Cross-examined,  the  witness  stated  that  the  tracks  were  made  by 
a  number  eight  or  nine  shoe.  Deceased  wore  a  shoe  of  such  size. 
Witness  extracted  several  number  one  duck  shot  from  a  pine  tree 
that  stood  near  the  blood  spot. 

The  opinion  of  the  court  states  the  circumstances  under  which 
Mr.  J.  H.  Culberson,  having  been  rejected  as  a  witness,  upon  the 
ground  that  his  testimony  would  disclose  privileged  communications, 
was  permitted  to  testify  as  to  what  would  be  Mrs.  Bridges's  evidence 
if  on  the  stand.  That  testimony  would  be  that  the  defendant  came 
to  Culberson's  house  between  12  and  1  o'clock  on  the  day  of  the 
homicide.  He  was  very  hot  and  greatly  excited,  and  said  that  he 
had  shot  Holt.  Culberson  asked  if  he  killed  Holt,  and  he  said  nov 
and  that  he  thought  Holt  was  in  town  after  him.  He  was  too 
much  excited  to  talk  easily  or  freely.    Culberson  told  him  to  go  to 
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the  well  and  wash  his  faoe  in  a  tub  of  water,  and  to  return  and  tell 
him  all  about  it.  He  came  back  from  the  well  and  told  Culberson 
that  Holt  came  after  him  with  a  stick;  that  he  told  Holt  to  go  on, 
as  he  did  not  want  to  hurt  him;  that  Holt  continued  to  advance, 
when  he  fired ;  that  defendant,  before  going  to  the  well,  told  Cul- 
berson that  Holt  shot  at  him  first  with  a  pistol,  and  then  snapped 
the  pistol,  when  he  fired  and  shot  Holt.     The  State  rested. 

Anderson  Walker,  the  defendant's  half-brother,  testifying  for  the 
defense,  corroborated  the  statement  of  Eobert  Holt,  up  to  the  time 
that  deceased  drew  the  standard  out  of  the  wagon  frame.  When 
deceased  drew  the  standard,  the  defendant  and  witness  ran  off 
down  the  road  towards  home,  the  defendant  ahead.  Defendant 
went  home  and  returned  with  a  shot-gun,  meeting  witness  about 
two  hundred  yards  from  home.  They  came  back  over  the  road  to- 
gether. Deceased  sprang  from  an  ambush  behind  a  pine  tree,  cried : 
**Now,  d — n  you,  I  have  got  you,"  and  knocked  defendant  down 
once  with  a  stick,  and  staggered  him  with  two  or  three  other  blows. 
He,  deceased,  then  said  that  he  would  get  his  shot-gun  and  kill  de- 
fendant.   At  this  he  turned  and  defendant  shot  him. 

James  Walker,  another  of  defendant's  brothers,  testified  in  his 
behalf  that  about  one  month  after  the  killing  of  the  deceased,  he 
met  deceased's  son  Bob  Holt,  at  the  cow  pen.  Bob  told  him  that 
the  deceased  sent  him  home  after  his  shot-gun,  and  that  if  he  had 
got  back  with  it  in  time.  Holt  would  not  have  been  killed. 

Mrs.  Susan  Holt  testified,  for  the  State,  in  rebuttal,  that  on  the 
day  of  the  killing  Bob  Holt  came  home  and  seized  the  shot-gun  and 
started  off  with  it,  but  she  made  him  leave  it. 

It  was  further  proved  that  the  deceased  came  to  his  death  by 
being  shot  with  a  gun,  and  that  when  the  defendant  was  first  seen 
on  the  day  of  the  killing  after  it  occurred,  which  was  about  two 
hours  afterwards,  at  J.  H.  Culberson's,  there  were  no  visible  marks 
of  violence  on  his  person. 

The  motion  for  new  trial  presented  the  questions  discussed  in  the 
opinion. 

Todd  kSs  Eldridge  and  J.  A.  Armisteady  for  the  appellant. 

J.  S.  BuriSj  Assistant  Attorney-General,  for  the  State. 

WnrrB,  P&bbidino  Judos.  Appellant  was  tried  upon  an  indict- 
ment charging  him  with  the  murder  of  one  James  D.  Holt.  His 
conviction  was  for  mnrder  in  the  second  degree,  with  the  punish- 
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ment  afiSxed  at  imprisonment  in  the  penitentiary  for  a  term  of  fifty- 
seven  yeslrs. 

A  motion  to  quash  the  indictment  for  invalidity  was  overruled. 
This  indictment  is  a  literal  copy  of  the  form  for  an  indictment  for 
murder  held  by  this  court  to  be  good  in  many  decisions  where  its 
sufficiency  was  questioned.  (Willson's  Crim.  Forms,  §  388,  p.  173, 
where  the  authorities  are  all  collated,  and  notably  amon^t  them 
see  Bean  v.  The  StaU,  17  Texas  Ct,  App.,  60;  Sharpe  v.  The  State, 
id.,  486,  and  Bo/iannon  v.  The  State,  14  Texas  Ot.  App.,  271.) 

Defendant's  first  bill  of  exceptions  was  to  the  insulticiency  of  the 
copy  of  the  indictment  as  served  upon  him.  In  itself  the  bill  is  in- 
definite and  insufficient  to  show  the  point  complained  of,  and  we 
might  upon  this  ground  excuse  ourselves  from  noticing  it.  We  un- 
derstand, however,  from  the  brief  of  counsel,  that  the  objection 
urged  was  that  the  copy  of  the  indictment  served  upon  him  did  not 
contain,  indorsed  upon  it,  the  names  of  the  witnesses,  as  required 
by  law,  upon  the  original  indictment.  (Code  Crim.  Proc,  art.  413,) 
In  Hart  v.  The  State,  15  Texas  Ct.  App.,  202,  it  was  said  in  discuss- 
ing this  question :  *'  Whatever  may  be  the  rule  or  reason  of  the 
rule  in  other  States,  the  question  has  long  been  a  settled  one  in 
Texas.  In  the  early  case  of  Steele  v.  The  State,  1  Texas  Reports, 
142,  it  was  held  that  the  statute  requiring  such  an  indorsement  upon 
the  back  of  an  indictment  was  merely  directory,  and  that  such 
indorsement  is  not  a  constituent  part  of  the  indictment  or  of  the 
finding  of  the  grand  jury,  and  is  not  essential  to  its  validity.  In 
Skipworth  and  Boles  v.  The  State,  8  Texas  Ct.  App.,  135,  it  is  said : 
^  While  the  statute  prescribes  that  the  names  of  the  witnesses  upon 
whose  testimony  the  indictment  is  found  shall  be  indorsed  upon 
the  indictment,  yet  no  mode  is  designated  by  which  a  failure  to  do 
so  can.  be  reached,  and  in  the  absence  of  further  legislation  the 
omission  must  be  held  immaterial.'  ;  .  .  Doubtless  it  would  be 
the  better  practice  for  the  clerk,  in  making  out  the  certified  copy  of 
the  indictment,  to  copy  all  the  indorsements  upon  it;  but  we  know 
of  no  statute  or  provision  of  law  requiring  that  the  certified  copy. 
shall  contain  such  indorsements."  (Willson's  Crim.  Forms,  p.  19, 
sec.  58.) 

It  is  shown  by  the  third  bill  of  exceptions  that  the  State  proposed 
to  prove  by  one  Culberson  the  confessions  of  defendant  voluntarily 
made  before  arrest.  On  his  voir  dire  Culberson  stated  that  he  was 
a  close  neighbor  of  defendant,  and  that  defendant  knew  him  to  be 
a  lawyer ;  that  defendant  made  his  statements  to  witness  at  witness's 
house  just  after  the  shooting;  that,  though  subsequent  negotiations 
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had  taken  place  between  defendant's  friends  and  witness  ^boat  witr 
ness^s  being  retained  and  employed  as  an  attorney  to  defend  the 
case,  they  were  never  consammated  in  any  contract  of  employment, 
bat  that  pending  these  negotiations  witness  had  appeared  at  an  ex- 
amining trial  for  the  defendant  so  far  as  to  waive  an  examination 
in  his  behalf.  Upon  these  facts  appellant  objected  to  the  witness's 
testifying  to  said  confession,  upon  the  ground  that  they  were  privi- 
leged commnnications,  which  the  attorney  could  not  divulge,  and 
the  court  sustained  the  said  objection.  The  prosecution  then  pro- 
posed to  prov^  the  same  confessions  made  to  Culberson  by  the  wife 
and  mother-in-law  of  Culberson,  who  were  present  in  the  house  at 
the  time,  and  heard  the  confessions  as  made  by  defendant  to  Culbei^ 
son.  Defendant  objected  to  the  competency  and  admissibility  of 
these  witnesses  upon  the  ground  that  the  communications,  being 
privileged  as  to  Culberson,  would  be  privileged  as  to  any  one,  espe- 
cially a  member  of  bis  family  who  was  present  and  heard  them. 
This  objection  being  overruled  by  the  court  as  to  the  mother-in-law, 
who  it  appeared  was'uot  a  member  of  Culberson's  family,  but  only 
a  visitor  to  his  family  at  the  time,  defehdant  saved  an  exception  to 
this  ruling;  and  thereupon  counsel  for  the  State  and  defendant  sug- 
gested to  the  court  that,  inasmuch  as  the  testimony  of  (the  mother- 
in-law)  Mrs.  Bridges  would  be  the  same  as  that  of  Culberson, 
defendant  would  withdraw  his  objections  to  Culberson's  testifying 
to  said  confessions,  and  in  open  court  consented  that  Culberson 
should  testify,  but  still  claimed  that  Mrs.  Bridges,  whom  Culberson 
was  simply  testifying  as  a  substitute  for,  was  incompetent 

In  Heifiandez  v.  The  State^  18  Texas  Ct.  App.,  135,  it  was  held 
that  our  statute.  Code  Crim.  Proc,  art.  733,  inhibiting  an  attorney 
from  disclosing  privileged  communications,  extended  the  privilege 
to  any  fact  which  came  to  the  knowledge  of  the  attorney  by  reason 
of  such  relationship.  The  privilege  exists  whenever  the  relation  of 
attorney  and  client  exists.  But,  says  Mr.  Greenleaf :  **  In  regard  to 
the  persons  to  whom  the  communications  *must  have  been  made 
in  order  to  be  thus  protected,  they  must  have  been  made  to  the 
counsdy  attorney  or  solicitor  acting  for  the  time  being  in  the 
character  of  legal  adviser.'^  (1  Greenl.  Evid.  (13th  ed.),  §  239.)  The 
privilege  does  not  extend  to  information  received  from  the  party  by 
one  in  the  character  of  a  friend  and  not  as  counsel  {Hoffman  v. 
Smith,  1  Cai.,  157;  OoUra  v.  Wolcott,  14  111.,  89),  nor  to  a  student 
at  law,  because  studying  in  an  attorney's  oflBce  or  under  his  direo- 
tion  {Holman  v.  Kimball^  22  Vt.,  555 ;  Barnes  v.  Harris^  7  Cush. 
(Mass.),  576),  nor  to  third  'persons  present  at  the  conference  between 
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attorney  €md  oKetU.  {Bay  v.  MorriSj  13  Gray  (Mass.),  519 ;  Goddard 
r.OardTier,  28  Oonn.,  172;  1  Wait's  Act.  &  Def.,  p.  470;  Whart. 
Orim.  Evid.  (Sth  ed.),  §  602.) 

Mrs.  Bridges  was  not  incompeteDt  or  disqualified  becaase  she  was 
present  and  heard  the  confessions  made  by  defendant,  even  assuming 
that  the  relatiofa  of  attorney  and  client  subsisted  in  fact  between 
him  and  Culberson.  If  Mrs.  Bridges  was  competent,  then  under 
the  circumstances  developed,  we  see  no  reason  why -defendant  could 
not,  as  he  did,  consent  that  Culberson  might  testify  as  a  substitate 
for  Mrs.  Bridges ;  that  is,  state  the  facts  which  she  would  have  stated 
had  she  been  a  witness  on  the  stand.  In  fact,  defendant  could,  bad 
he  so  desired,  have  waived  the  privilege  as  to  his  attorney  and  have 
eonsented  (o  the  attorney's  testifying.  (1  Wait's  Act.  &  Def.,  p.  471, 
§5;  Whart.  Crim.  Evid.,  §§  498  and  500.)  Our  statute  provides 
that  ''the  defendant  to  a  criminal  prosecution  for  any  offense  may 
waive  any  right  secured  to  him  by  law  except  the  right  of  trial  by 
jury  in  a  felony  case."    (Code  Crim.  Proa,  art.  23.) 

These  are  all  the  questions  presented  by  the  record  or  urged  on 
this  appeal  With  regard  to  the  charge  of  the  court,  it  was  an 
ample,  lucid  and  able  presentation  of  the  law  applicable  to  the 
evidence,  and  no  objection  has  been  or  could  be  maintained  to  it. 
The  verdict  and  judgment  are  fully  sustained  by  the  evidence.  No 
errcMT  being  made  to  appear,  the  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  October  28, 1885.] 


n 


[No.  2053.] 

WnxiAM  AsHwoRTH  V.  Thb  Statb. 

MuBDEB  —  HomomB  in  Defense  of  Anotheb  ~  Charge  of  the  Coxtbt.—  A 
defendant  in  a  murder  trial  is  entitled  to  have  explained  correctly  to  the 
jury  the  law  of  self-defense  in  all  the  phases  in  which  it  may  be  applicable 
to  the  proof.  There  being  testimony  in  this  case  tending  to  show  that  the 
defendant  fired  the  fatal  shot  in  defense  of  his  brother,  the  defendant  was 
entitled  to  a  charge  upon  that  issue,  whether  or  not  the  court  believed  the 
said  testimony,  and  the  omission  of  such  charge  was  reversible  error. 

Appeal  from  the  District  Court  of  Hoaston.    Tried  below  before 
J.  M.  Maxey,  Esq.,  Special  Jadge. 

This  indictment  was  presented  in  the  district  court  of  Trinity 
county,  Texas,  on  the  4th 'day  of  November,  1880.     It  charged  that 
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tiie  appellant^  and  one  Yalentine  Ashwortfa,  and  Jodiah  Willis,  did, 
on  the  80th  day  of  October,  1880,  in  said  Trinity  county,  Texas,  kill 
and  marder  one  Amos  Ash  worth,  by  shooting  him  with  a  pistol. 
A  change  of  venne  being  awarded  to  Houston  oonnty,  the  appellant 
was  placed  alone  upon  trial  at  the  spring  term,  1884,  of  the  district 
«eart  of  said  Houston  county.  A  verdict  finding  him  guilty  of 
murder  in  the  second  degree  was  returned  against  the  appellant,  and 
his  punishment  was. assessed  at  a  term  of  twenty  years  in  the  peni* 
tentiary. 

Ed.  Washington  was  the  first  witness  for  the  State.  He  testified 
that  in  the  fall  of  1880,  he  lived  in  Trinity  county,  from  a  half  to 
three  quarters  of  a  mile  distant  from  the  house  of  Amos  Ashworth, 
the  deceased.  Late  on  the  evening  of  the  killing  of  Amos  Ash* 
worth,  while  the  witness  was  at  work  in  his  field,  he  saw  three 
parties  pass  his  field,  traveling  the  Centralia  road,  and  going  in  the 
direction  of  the  bouse  of  the  deceased.  The  defendant  was  6ne  of 
the  three  parties.  He  lived  in  the  same  direction  from  witness's 
place  as  did  tbe  deceased.  Some  time  after  the  parties  passed,  the 
witness  beard  the  reports  of  fire-arms  discharged  from  the  direction 
of  Amos  Ashworth's  house.  Witness  then  left  his  field  and  went 
to  the  house  of  his  uncle  Ben  Ogden.  Witness  did  not  go  to  Amos 
Ashworth's  house  until  tbe  next  day,  when  he  found  Amos  dead. 
He  aided  to  shave  the  face  of  the  dead  body,  and,  while  engaged  in 
that  task,  saw  a  wound  in  the  bead.  Tbe  ball  entered  tbe  bead  at 
tlie  back  and  passed  out  on  top.  He  noticed,  also,  a  discoloration 
on  tbe  side  of  the  neck,  which  be  took  to  be  powder-burn. 

Mrs.  P.  Ashworth,  tbe  wife  of  tbe  deceased,  testified  for  the 
State  that  the  defendant,  with  Yalentine  Ashworth  and  a  man  she 
took  to  be  Josiab  Willis,  passed  the  bouse  of  tbe  deceased  a  sfaoH 
time  before  12  o'clock  on  the  day  of  tbe  killing,  going  towards  Oen- 
tralia.  They  passed  rapidly,  hallooing  and  cursing.  Late  on  that 
same  evening,  the  witness  being  on  tbe  road  returning  from  the 
spring  to  her  house,  she  heard  loud  cursing  and  talking  on  the  road, 
and  presently  she  saw  the  three  parties  who  passed  tbe  house 
in  tbe  morning,  viz.,  the  defendant,  Yalentine  Ashworth  and 
the  man  she  took  to  be  Josiab  Willis,  approaching  deceased's  place 
along  tbe  Centralia  road.  The  deceased,  who  was  then  driving  bis 
oftttle  to  tbe  house,  met  tbe  three  parties  at  tbe  corner  of  tbe  fence. 
The  parties  all  stopped,  and  a  dispute,  or  at  least  a  conversation  in 
which  violent  oaths  were  used  by  the  three  parties  to  the  deceased, 

ensued.    Witness  then  requested  Mrs. Ainsworth  to  send  Hu<]rh 

Ainsworth  to  tell  the  deceased  to  come  to  her.    The  talking  be- 
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tween  the  several  parties  seemed  to  stop  for  a  brief  time,  and  then 
the  witness  saw  the  four  parties  ranning  towards  the  deceased's 
honse,  the  deceased  in  front.  When  they  passed  around  the  west 
side  of  the  field  and  beyond  sight  of  the  witness,  she  heard  two  re> 
ports  of  a  pistol  or  gun.  She  saw  the  smoke  produced  by  the  shots 
but  not  the  shooting.  Defendant,  Valentine  Ashworth  and  Josiah 
Willis  ran  off  down  the  road,  after  the  killing.  The  deceased  was 
killed  in  Trinity  county,  Texas,  about  two  hundred  yards  from  his 
house,  on  the  30th  day  of  October,  1880.  Witness,  who  was  en- 
ceinte at  the  time  of  the  killing,  did  not  see  the  body  of  the 
deceased. 

Oross-examined  by  the  defense,  the  witness  said  that  she  was 
back  of  the  garden  when  the  several  parties  to  the  tragedy  met,  and 
that  between  the  place  of  the  meeting  and  the  place  where  the  wit- 
ness was,  there  was  a  row  of  plum  trees.  In  passing  the  deceased's 
place  on  that  morning,  the  defendant  and  his  two  companions 
traveled  what  is  known  as  the  Alto  and  Sumpter  road,  which  is  the 
usual  route  to  Centralia  from  that  neighborhood.  They  frequently 
went  to  Centralia  over  that  road.  The  deceased  had  been  to  mill 
on  that  morning,  but  had  returned  and  had  gone  into  the  woods  to 
haul  a  load  of  fuel,  when  the  parties  passed  going  to  Centralia. 
Witness  went  to  the  woods  and  told  deceased  that  the  parties  had 
passed  the  house,  cursing  and  shooting,  to  which  the  deceased  made 
no  reply.  He  shortly  afterwards  returned  home  with  his  fuel  and 
turned  his  horses  out.  After  a  short  time  he  joined  >the  witness, 
Mrs.  Ainswortb,  Hugh  Ainsworth  and  some  children,  in  the  cotton 
patch,  and  picked  a  few  pounds  of  cotton.  Shortly  after  he  reached 
the  cotton  patch  witness  told  him  that  Mr.  Lindsey  had  informed 
her  that  one  of  deceased's  steers  had  worms  in  his  neck.  Deceased 
then  told  one  of  Mrs.  Ainsworth's  boys  to  drive  up  one  of  his 
horses  and  saddle  it.  This  being  done,  he  mounted  his  horse  and 
left,  telling  witness  he  was  going  to  drive  up  his  stock.  He  went 
down  the  lane  which  led  into  the  Sumpter  and  Alto  road.  It  was 
on  his  return  home  over  the  same  route  that  he  met  the  defendant 
and  his  confederates,  at  the  northwest  corner  of  the  fence.  De- 
ceased was  then  traveling  north,  driving  his  cattle  towards  his 
home,  and  the  defendant,  Valentine  and  Willis  were  traveling  south. 
Witness  heard  loud  talking  when  the  parties  met,  and  saw  the  parties 
after  they  started  on  the  run  towards  the  house.  It  was  after  this 
that  the  shots  were  fired,  and  after  the  shots  were  fired  the  witness 
saw  the  defendant,  Valentine  Ainsworth  and  Josiah  Willis  running 
off  down  the  road.    Witness  did  not  know  whether  or  not  deceased 
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took  his  gan  with  him  when  he  went  to  hunt  his  cattle.  At  the 
time  that  the  parties  met  at  the  corner  of  the  fence,  Mrs.  Ains worth 
and  Hugh  Ainsworth  were  near  the  crossing  of  the  fence  between 
the  Ainsworth  homestead  and  that  of  the  deceased. 

Hugh  Ainsworth  was  the  next  witness  for  the  State.  He  testi- 
fied  that  he  saw  the  difficulty  which  culminated  in  the  killing  of 
Amos  Ashworth.  It  occurred  near  Amos  Ashworth's  house  in 
Trinity  county,  Texas,  late  on  the  evening  of  Saturday,  October  30, 
1880.  The  defendant,  Valentine  Ashworth,  and  the  man  who  wit- 
ness afterwards  learned  was  Josiah  Willis,  met  the  deceased,  who 
was  then  driving  his  cows  home.  They  were  cursing  the  deceased* 
The  parties  all  stopped  and  talked  a  few  minutes  at  the  place  of 
meeting,  and  then  all  of  them  started  towards  deceased's  bouse, 
the  deceased  riding  in  front.  At  or  about  the  moment  they  started 
towards  the  house,  the  witness  heard  the  deceased  say:  ''Billy, 
yon  thief  you,  you  have  trampled  on  me."  He,  deceased,  then 
strack  a  lope  towards  home.  '  A  shot  was  immediately  fired,  but  by 
whom  the  witness  did  not  know.  A  very  short  time  after  the  first 
shot  was  fired,  witness  saw  the  defendant  extend  his  hand  towards 
the  deceased,  and  heard  him  say :  "  G — d  d — n  you,  I  will  kill  you.'* 
At  that  moment  a  second  shot  was  fired.  All  of  the  parties  were 
ninning  at  the  time.  Just  before  the  shooting  the  witness  saw  Yal- 
entine  Ashworth  ride .  up  to  the  deceased  and  place  his  hand  on 
deceased's  shoulder,  and  heard  him  say  to  deceased:  ''Yon  are 
mine."  At  that  same  moment  of  time  the  man  whom  witness 
afterwards  learned  was  Josiah  Willis  ran  around  the  deceased  and 
attempted  to  seize  the  bridle  of  deceased's  horse.  The  deceased  fell 
from  his  horse  immediately  after  the  second  shot  was  fired.  Wit- 
ness was  not  exceeding  thirty-five  yards  distant  from  the  parties 
when  the  first  shot  was  fired,  and  was  not  so  far  when  the  second 
shot  was  fired.  There  was  nothing  in  the  way  to  obstruct  witness's 
view.  Witness  saw  the  body  after  death.  The  ball  entered  the 
back  of  the  head  and  passed  out  through  the  top  of  the  head.  Wit- 
ness reached  the  deceased  just  after  he  fell.  Witness's  mother,  Mrs. 
Ainsworth,  was  the  next  person  to  reach  the  body,  and  Sam 
McBride  and  the  two  Torry  boys  were  the  next.  Defendant,  Val- 
entine Ashworth  and  Josiah  Willis  ran  off  after  the  shooting.  The 
burial  of  deceased  occurred  on  Monday  following  the  Saturday  of 
the  killing.  Neither  of  the  parties  charged  with  the  murder  at- 
tended the  funeral.  Neither  of  them  aided  in  taking  the  deceased 
to  his  house  after  his  death. 

Oross^xamined,  the  witness  said  that  he  attained  his  sixteenth 
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year  in  January,  1885.  He  was  something  orer  eleven  years  old  when 
tfae  killing  of  Amos  Ash  worth  occurred,  in  the  fall  of  1880.    The 
deceased  went  to  mill  on  the  morning  of  the  day  of  his  death.  Witr 
ness  was  at  his  mother's  house,  one  hundred  yards  north  of  de- 
cea8ed^9  field,  when  the  deceased  returned  home  from  the  mill. 
After  dinner,  on  that  day,  the  deceased  went  east  from  his  hoose 
after  a  load  of  wood.    After  hauling  a  load  of  wood,  and  turning 
out  his  hofses,  he  went  to  the  cotton  patch  where  his  wife,  witness 
and  witness's  moth^  were  picking  cotton.    While  there,  he  w^ 
told  by  his  wife  that  Mr.  Lindsey  had  sent  him  word  that  one  of  his 
steers  was  suffering  from  worms.   Deceased  then  sent  a  little  bf otbsr 
of  witness  for  one  of  his  horses,  which  he  mounted  and  rode  off, 
saying  that  he  Was  going  to  drive  up  his  stock.    Locating,  on  a  dia- 
gram handed  him  by  counsel  for  the  defense,  the  point  where  he 
and  his  mother  stood  when  the  deceased  was  killed,  the  witness 
thought  that  it  must  have  been  one  hundred  yards  from  where  th^ 
atood  to  where  deceased  was  killed.'   Mrs.  Ash  worth  was  on  her 
way  to  her  house  with  some  clothes  she  had  washed,  when  the 
killing  occurred.    Witness  did  not  see  the  party  who  killed  the  de- 
ceased until  they  met  him,  but  heard  them  coming  down  the  road. 
Deceased  had  his  gun  on  his  left  knee,  holding  the  barrel  with  his 
left  hand,  when  the  parties  met.    Deceased  had  his  gun  in  that  same 
position  when  he  was  shot  by  the  defendant.     After  the  killing  the 
witness  saw  the  deceased's  gun,  a  pistol  and  a  pair  of  saddle-ba|;8 
lying  on  the  ground  near  the  body.    Witness,  by  counting  fast, 
could  have  counted  one  hundred  from  the  time  the  parties  met 
until  the  fatal  shot  was  fired.    When  the  witness  got  on  the  fenoe 
4n  route  to  the  body,  he  saw  a  man  standing  by  the  side  of  the  road 
holding  a  bald-faccMd  black  horse.     The  man  mounted  the  horse  and 
rode  off  south.    When  he  reached  the  body  the  witness  saw  au  old 
gray  bearded  man  go  up  from  the  branch  into  the  woods  and  back 
to  the  branch.    He  knew  neither  of  those  men.    When  witness 
saw  the  man  with  the  black  horse,  the  defendant,  his  brother  and 
Willis  had  gone. 

Be-examined,  the  witness  stated  that  he  was  not  farther  from  the 
parties  than  thirty-five  yards  when  the  first  shot  was  fired,  and  was 
nearer  when  the  other  shot  was  fired.  Defendant,  Yalentine  and 
Willis  were  entirely  gone  when  the  old  man  came  up  from  and 
Went  back  into  the  branch.  The  fenoe  crossed  by  witness  on  his 
way  to  the  body  was  the  fence  between  the  places  of  the  deceased 
and  witness's  mother. 

John  6»  Parker  testified,  for  the  State,  that  be  reached  the  bouse 
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of  the  deceased  on  the  night  of  the  tragedy.  When  he  arrived  the 
body  was  lying  in  the  entry.  Deceased  bad  been  shot  through  the 
head,  fr<Hn  the  back  through  the  top.  Witness  examined  deceased's 
gQD,  and  found  caps  on  both  tubes.  The  deceased's  six-shooting 
pistol  oontained  five  loads.  The  tube  to  the  remaining  chamber 
was  stopped,  but  witness  thought  that  it  too  was  loaded.  Witness 
knew  that  to  be  deceased's  pistol  only  from  hearsay.  Witness 
thought  that  the  gun  was  loaded.  It  had  not  been  recently  dis- 
charged. 

Sam  McBride  was  the  next  witness  for  the  State.  He  testified 
that  he  was  between  a  half  and  three  quarters  of  a  mile  distant  from 
the  house  of  the  deceased  when  the  latter  was  killed.  He  heard  the 
two  shots  fired  in  rapid  succession,  and  went  at  once  to  the  plaoe  of 
the  killing  in  company  with  the  two  Torry  boys.  He  found  Amos 
Ashworth  lying  dead  in  the  road,  about  two  hundred  yards  distant 
from  his  house.  Mrs.  Ainsworth  and  two  or  three  of  her  children 
were  with  the  body.  Witness  saw  the  gun  of  the  deceased  lying 
near  the  body,  but  did  not  examine  it  closely,  though  it  did  not 
have  the  appearance  of  having  been  recently  discharged.  Witness 
returned  to  the  house  of  the  deceased  that  night  and  examined  the 
gnn.  He  noticed  then  that  the  gun  did  not  have  the  appearance 
of  having  been  recently  discharged.  Both  tubes  were  capped. 
Witness  saw  a  pistol  and  a  pair  of  saddle-bags  lying  near  the  body 
of  the  deceased  in  the  evening,  and  saw  them  again  at  the  house 
that  night.  The  pistol  did  not  have  the  appearance  of  having  been 
recently  discharged.  Witness  saw  a  powder-burn  on  the  neck  of 
the  deceased,  just  under  one  ear. 

Cross-examined,  the  witness  testified  that  the  first  shot  fired  did 
not  sound  like  the  report  of  a  shot-gun.  Witness  could  detect  no 
difference  in  the  sound  of  the  two  reports.  Witness  remained  with 
the  body  some  ten  or  fifteen  minutes  in  the  evening  and  returned 
after  night,  when  he  examined  the  gun  by  the  light  of  a  brass  lamp. 
Witness  could  not  positively  say  that  neither  cap  had  been  exploded, 
but  the  gun  had  no  appearance  of  recent  discharge. 

Gid  Gibson  testified,  for  the  State,  that  he  went  to  deceased's 
house  on  the  evening  of  the  killing.  He  found  deceased's  body 
lying  in  the  road.  A  ball  had  passed  through  his  head.  A  wisp 
of  the  deceased's  beard  appeared  to  have  been  cut  from  the  side  of 
bis  face,  and  his  neck  near  it  had  the  appearance  of  being  powder- 
burned.  Witness  found  the  gun  of  the  deceased  standing  in  a 
fence  corner  near  the  body.  He  examined  it,  and  saw  Mr.  Good- 
son,  now  dead,  who  was  present,  drop  the  ramrod  in  both  barrels, 
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disclosing  the  fact  that  both  were  loaded,  one  more  heavily  than 
the  other.  On  the  next  day  witness  tried  to  remove  the  caps  from 
the  tubes  bat  he  failed.  He  examined  the  deceased's  pistol  next 
day  and  found  five  chambers  loaded,  and  the  other  chamber  stop|>ed 
up.  It  had  not  been  fired  oflf  lately.  Neither  defendant  nor  Val- 
entine nor  Willis  were  at  the  house  at  any  time  while  witness  was 
there.  Joe  Davis,  Sam  McBride,  Mr.  Goodson  and  his  step-son  were 
there  when  witness  arrived.  The  deceased's  eyes  were  in  a  very 
bad  condition  when  he  was  liilled.  He  was  nearly  blind.  Witness 
was  an  uncle  to  the  deceased  and  a  cousin  to  the  defendant. 

Cross-examined,  witness  said  that  he  left  his  home,  three  or  four 
miles  distant  from  deceased's  house,  to  go  to  deceased's,  about  dark. 
When  he  reached  the  body  the  gun,  which  witness  knew  to  belong 
to  the  deceased,  was  standing  in  the  fence  corner.  Witness's  feel- 
ings towards  the  defendant  were  not  of  the  tenderest  nature.  He 
could  not  feel  kindly  towards  any  person  guilty  of  acting  as  de- 
fendant and  his  brother  Yalentine  had. 

E.  T.  Chandler  testified,  for  the  State,  that  he  was  sheriff  of 
Trinity  county  in  1880.  He  had  warrants  for  the  arrest  of  the  de- 
fendant, but  failed,  on  diligent  search,  to  find  him  until  about 
eighteen  months  after  the  killing,  when'  he  found  and  arrested  him 
in  Louisiana. 

Hugh  Ainsworth,  recalled  by  the  State,  testified  that  when  the 
parties  to  the  tragedy  met,  be,  with  his  mother  and  Mrs.  Ashworth, 
were  near  the  fence  crossing.  Mrs.  Ashworth  asked  him  to  go  and 
tell  deceased  to  come  to  her.  He  had  progressed  on  his  errand  to  a 
point  within  thirty-five  yards  of  the  parties  when  the  first  shot  was 
fired.  The  deceased  at  no  time  during  the  difficulty  changed  his 
gun  from  its  original  position  on  his  left  knee. 

Joe  Davis  testified,  for  the  State,  that  he  reached  the  body  before 
it  was  removed  from  the  road  to  the  house.  Besides  the  wound 
through  the  head  described  by  previous  witnesses,  this  witness  saw 
a  mark  on  the  left  side  of  deceased's  neck,  which  was  evidently 
made  by  a  glancing  shot.  That  shot  discolored  the  neck  and  cut 
the  beard.  Witness  saw  the  gun  of  the  deceased  at  his  house  that 
night  between  8  and  9  o'clock.  The  gun  was  handed  to  him  by  Qid 
Gibson  for  examination.  It  was  a  three-fourths  caliber  double- 
barreled  gun.  Both  barrels  were  loaded,  one  apparently  charged 
with  a  heavier  load  than  the  other.  The  caps  on  the  tubes  were 
old,  and  appeared  to  be  corroded.  That  gun  had  not,  according  to 
appearances,  been  recently  discharged.  The  witness  saw,  but  did 
not  examine,  the  pistol  at  the  deceased's  house. 
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The  witness  had  long  known  both  the  defendant  and  the  deceased. 
He  saw  and  conversed  with  the  defendant  in  Centralia  on  the  Sat- 
nrday  previous  to  the  fatal  Tuesday.  Defendant  was  then  drinking 
somewhat.  He  asked  if  the  witness  had  seen  a  paper  which  the 
deceased  was  reported  to  be  circulating  for  signatures,  seeking  the 
expulsion  of  defendant  and  his  brother  Pink  from  the  country.  He 
then  told  witness  that  he  construed  the  paper  which  defendant  was 
circulating  as  a  petition  to  citizens  to  expel  him  and  his  brother 
Pink  from  the  country,  and,  "  G — d  d — n  him,"  meaning  deceased, 
"I  will  get  him  yet.  He  will  never  try  to  run  any  one  else  out  of 
the  county."  The  witness  had  seen  a  paper  to  which  the  deceased 
bad  solicited  signatures.  That  paper  was  aimed  at  no  named  par- 
ties, but  at  unnamed  parties  who,  it  was  claimed  by  deceased,  had 
been  depredating  on  his  property.  Witness  so  informed  the  de- 
fendant. 

Cross-examined,  the  witness  testified  that  the  discoloration  he  saw 
on  the  deceased's  neck  was  not,  in  his  opinion,  a  powder-burn.  It 
was  a  yellowish-blue  mark,  was  under  the  skin,  and  appeared  to  be 
a  coagulation  of  blood, —  "  it  was  blood-shotten."  It  was  about  an 
eighth  of  an  inch  in  width.  The  whiskers  of  the  deceased  about 
that  mark  appeared  to  have  been  burned  out  with  something.  They 
were  shorter  there  than  elsewhere  on  the  face.  Whiskers,  the  wit- 
ness knew,  were  rarely,  if  ever,  worn  of  equal  length  over  a  man's 
&ce,  and  it  was  doubtless  a  difficult  task  to  cut  whiskers  without 
*' notching"  them  in  places.  Witness  did  not  know  to  whom  de- 
fendant alluded  when  he  said  that  Amos  Ashworth  would  not  try 
to  run  anybody  else  out  of  the  country.  It  was  the  belief  of  the 
witness  that,  though  it  named  no  one,  the  paper  circulated  by  the 
deceased  referred  to  the  defendant  and  his  brother  Pink.  He  had 
heard  the  deceased  say  that  the  defendant  and  his  brother  Pink  had 
burned  his  fence,  stolen  his  property,  and  cut  out  the  tongue  of  one 
of  bis  horses,  and  that  the  petition  was  an  appeal  to  the  good  peo- 
ple of  the  county  to  protect  him  from  such  outrages,  by  taking 
some  decisive  action  in  the  event  such  depredations  upon  his  prop- 
erty were  repeated.  While  the  deceased  was  regarded  in  the  com- 
munity as  a  resolute  and  determined  man,  he  was  esteemed  a 
peaceable,  quiet  and  law-abiding  citizen.  Witness  had  heard  that 
Castleberry  fled  the  country  upon  being  charged  with  committing  a 
forgery,  but  he  had  never  heard  that  the  deceased  accused  either 
Slater  or  Castleberry  of  criminal  conduct.  The  skin  along  the 
blood-shot  mark  on  deceased's  neck  was  not  broken.  The  whiskers 
were  cat  on  an  exact  line  with  that  mark. 
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Miss  S.  J.  Ashwortb,  the  sister  of  the  deceased^  was  the  next  wit- 
ness for  the  State.  She  testified  that  she  accompanied  the  deceased 
and  his  wife  to  cbarch  on  one  Sunday  in  January,  1880.  As  they 
passed  the  house  of  Mrs.  Trawick,  sn  route  to  church,  they  saw  the 
defendant,  his  brother  Pink,  Martin  Willis  and  Marion  Perkins  in 
the  yard,  engaged,  she  thought,  in  a  game  of  marbles.  On  seeing 
deceased,  wife  and  witness,  the  parties  named  ran  out  of  the  yard, 
mounted  their  horses,  rode  around  the  crib  into  the  road,  and 
headed  and  halted  the  party  by  ranging  their  horses  across  the  road. 
Pink  Ash  worth  said  to  the  deceased :  *'  I  understand  that  you  have 
been  talking  about  us  again.  I  thought  we  had  dropped  that  mat- 
ter, and  agreed  to  say  no  more  about  it."  Deceased  replied :  "  It  is 
a  d — d  lie.  Who  is  your  authority  ? "  Pink  replied :  "  Marion  Per- 
kins." Deceased  retorted,  telling  Pink  and  defendant  to  dismount 
and  he  could  whip  them  both.  The  three  dismounted,  when  Pink 
advanced  on  deceased,  and  a  short  struggle,  in  which  two  or  three 
blows  were  struck,  ensued.  Defendant,  during  the  struggle,  struck 
the  deceased  with  bis  quirt.  After  the  parties  separated,  deceased 
said  to  the  defendant:  '^This  is  the  second  time  you  have  waylaid 
me,  and  I  intend  to  report  you."  Defendant  replied :  "  If  you  do,  I 
will  kill  you,"  repeat! og  the  threat  in  the  same  words  several  times. 

Oross-examined  by  the  defense,  the  witness  stated  that  Mrs. 
Trawick's  house  was  about  one  hundred  yards  from  the  road  whioh 
she,  deceased  and  his  wife  were  traveling  on  their  way  to  church. 
A  bad  state  of  feeling  existed  between  the  deceased  and  his  cousins, 
the  defendant  and  Pink  Ashworth.  Mrs.  Ainsworth,  the  mother  of 
Hugh  Ainsworth,  who  was  frequently  referred  to  by  previous  wit- 
nesses, was  dead.     The  State  rested. 

Warren  Torry  was  the  first  witness  for  the  defense.  He  testi- 
fied that  he,  his  brother  and  Sam  McBride  were  together  about  a 
half  mile  from  the  deceased's  house  when  two  shots  were  fired  in 
rapid  succession.  They  went  immediately  to  the  place  of  shooting, 
and  found  the  deceased  lying  dead  in  the  road  near  his  house.  Wit- 
ness on  his  arrival  took  up  a  gun  from  the  ground  near  the  body 
and  examined  it.  He  palled  back  both  of  the  hammers  and  found 
that  one  tube  was  and  the  other  was  not  capped.  The  barrel  to  the 
uncapped  tube,  the  witness  thought,  was  unloaded,  and  it  had,  lo 
the  witness,  the  appearance  of  having  been  recently  discharged. 
Witness  could  tell  by  the  appearance  of  the  tube  whether  or  not  a 
gun  has  been  recently  discharged.  McBride  remained  at  the  body 
but  a  short  time.  It  was  after  the  departure  of  McBride  that  wit- 
ness examined  the  gun.    After  examining  it,  the  witness  stood  the 
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gon  up  ia  the  corner  of  the  fence  near  where  he  found  it.  Witness 
saw  a  pair  of  saddle-bags  near  the  body,  and  a  pistol  near  the  saddle- 
bags.   He  did  not  examine  the  pistol. 

Crossed  by  the  State,  the  witness  testified  that  he  refrained  from 
examining  the  pistol  for  the  dual  reason  that  he  was  unfamiliar 
with  such  weapons  and  feared  prosecution  if  seen  with  a  pistol  in 
his  bands.  Witness's  brother,  Marshall,  was  present  and  examined 
the  gun  with  witness.  Witness  did  not  test  the  gun  with  the  ram* 
rod,  nor  did  he  examine  the  muzzle. 

Marshall  Torry  testified,  for  the  defense,  that  he  went  to  the  body 
of  the  deceased,  in  compiiny  with  bis  brother  Warren  and  Sam  Mc- 
Bride,  soon  after  the  two  shots  were  fired.  Those  shots  were  fired 
in  quick  succession.  Witness  examined  the  wound  of  the  deceased, 
and  saw  a  gun,  a  six-shooting  pistol,  and  a  pair  of  somewhat  worn 
saddle-bags  lying  near  the  body.  One  barrel  of  the  gun  had  the 
appearance  of  having  been  recently  discharged. 

Cross-examined  by  the  State,  the  witness  testified  that  he  saw  his 
brother  take  up  and  examine  the  gun.  Gid  Gibson  was  not  then 
present.  McBride  left  before  the  gun  was  examined.  The  witness 
was  satisfied  in  his  own  mind  that  one  barrel  of  the  gun  had  been 
recently  discharged.  The  tube  to  that  barrel  was  capless.  Witness 
did  not  know  what  became  of  the  exploded  cap,  but  he  knew  that 
be  saw  it.  It  was  his  impression  that  the  exploded  cap  adhered  to 
the  cap  of  the  hammer,  when  the  hammer  was  raised  by  his  brother. 
He  did  not,  himself,  have  the  gun  in  his  hand.  The  witness  was  dis- 
tant from  the  parties  about  a  half  mile  when  the  shooting  occurred. 
Just  before  the  shots  were  fired  he  heard  men  hallooing,  and  just 
after  the  shots  he  heard  women  and  children  screaming.  Miss 
Kitty  Moore  reached  the  body  shortly  after  the  witness  and  his 
brother  arrived.  The  witness  did  not  examine  the  pistol,  and  could 
give  no  reason  for  not  doing  so. 

William  Dew  testified,  for  the  defense,  that  he  had  lived  in  Trinity 
county  since  1853,  and  had  long  known  the  deceased,  and  lived 
within  three  and  a  half  miles  of  his  house  at  the  time  of  bis  death. 
A  short  time  before  his  death  the  deceased  brought  a  petition  to 
witness's  house  and  requested  witness  to  sign  it.  He  explained  that 
the  object  of  the  petition  was  to  inaugurate  a  movement  to  suppress 
depredations  upon  property  being  committed  in  the  county,  and  that 
he  wanted  to  obtain  the  signatures  of  all  the  old  settlers.  His  ob- 
ject was  to  have  the  petition  signed,  and  to  bring  about  a  meeting 
of  the  signers  at  Popham's  bottom  farm  to  express  in  resolutions 
their  purpose  to  suppress  depredations.    Witness  asked  the  deceased 
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who  were  the  parties  that  had  been  committing  depredations.  He 
replied:  "Uncle  David's  boys  (meaning  defendant  and  Pink  Ash- 
worth)  and  a  young  man  named  Willis ; "  that  they  had  burned  his 
fence,  stolen  his  property  and  mutilated  his  horse  by  cutting  out 
the  animal's  tongue,  and  that  he  wanted  the  good  citizens  of  the 
county  to  meet  and  devise  means  of  stopping  such  outrages.  Pop- 
ham's  field,  where  it  was  proposed  to  hold  the  meeting,  was  about 
three  and  a  half  miles  distant  from  deceased's  place.  Witness, 
remarking  to  deceased  that  his  uncle  David  was  a  good  man,  advised 
him  to  lay  the  matter  before  him,  and  appeal  to  him  to  control  his 
boys  and  Willis.  Deceased  remarked,  in  r^ply,  that  he  recognized 
his  uncle  David  as  a  good  man,  but,  unfortunately,  he  was  controlled 
by  his  family.  Witness  declined  to  sign  the  petition,  with  the  re- 
mark that  he  could  not  become  a  party  to  the  proceeding  proposed, 
and  advised  the  deceased  as  a  remaining  alternative  to  appeal  to  the 
courts  of  the  country.  Deceased  replied  that  he  proposed  to  stop  it 
if  he  had  to  call  his  double-barreled  shot-gun  into  service.  Slater 
and  Castleberry  left  the  country  about  the  time  that  the  deceased 
accused  them  of  stealing  his  property.  Witness  had  never  seen  a 
horse  belonging  to  the  deceased  with  his  tongue  cut  out  He  had 
never  seen  any  evidence  of  his  fence  being  burned  or  his  goods 
being  stolen,  and  had  never  heard  such  outrages  imputed  to  the  de- 
fendant, Pink  Ashworth  and  Willis,  except  by  the  deceased.  The 
deceased  was  a  perfectly  good,  law-abiding  man  so  far  as  witness 
knew.  Witness  did  not  know  that  Castleberry  fled  the  country  on 
being  charged  with  forgery. 

Thomas  Trawick  testified,  for  the  defense,  that  he  saw  the  de- 
ceased at  Pharr's  mills,  on  the  morning  of  the  day  on  which  he  was 
killed.  Deceased  in  conversation  with  the  witness  said  that  de- 
fendant, Pink  and  Yalentine  Ashworth  had  passed  his  house  several 
times,  cutting  up  and  hallooing,  and  that,  unless  they  changed  their 
conduct  in  this  respect,  he  intended  to  disable  them  from  doing  it 
again.  He  asked  witness  to  tell  the  defendant  and  his  said  brothers 
so  for  him.    Witness  declined  to  take  the  message. 

Cross-examined,  the  witness  testified  that  the  conversation  recited 
occurred  about  9  o'clock  on  the  morning  of  the  killing,  at  Pharr's 
mill,  about  two  and  a  half  miles  from  the  residence  of  the  deceased. 
Witness  left  the  deceased  at  that  mill  at  about  10  o'clock.  Witness 
was  not  related  to  the  defendant.  His  sister  married  the  defend- 
ant's brother,  and  the  witness's  wife  was  a  cousin  to  the  defendant. 
The  defendant  and  the  deceased  were  cousins.       • 

Pink  Ash  worthy  the  defendant's  brother,  was  the  next  witness  in 
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his  behalf.  He  testified  that  he  was  present  when  County  Surveyor 
George  Gibson  measured  certain  distances  at  and  about  the  place  of 
the  killing.  From  the  fence  crossing  between  the  places  of  the  de- 
ceased and  Mrs.  Ainswortb,  at  the  point  where  it  was  testified  that 
Mrs.  Ainsworth  and  her  son  Hugh  were  when  the  parties  charged 
with  the  killing  met  the  deceased,  to  where  the  deceased  was  shot 
was  two  hundred  and  forty  yards.  From  the  point  where  the  de- 
ceased fell,  the  distance  to  his  house  was  something  over  two  hundred 
yards.  The  witness  was  present  when  the  deceased,  his  wife,  and 
his  sister,  Miss  S.  J.  Ashwortb,  encountered  defendant  and  others 
on  their  way  to  church,  near  the  house  of  Mrs.  Trawick  —  the  occa- 
sion of  the  collision  testified  to  by  Miss  Ashworth.  The  defendant, 
witness  and  party  did  not  go  through  the  woods  to  intercept  the 
deceased,  wife  and  sister.  On  the  contrary  they  started  to  church, 
traveling  a  road  which  took  them  into  the  road  traveled  by  deceased 
and  party,  about  seventy-five  yards  distant  from  Mrs.  Trawick^s 
bonse.  Witness  said  to  deceased,  when  the  parties  met  on  that 
occasion :  ''  I  am  told  that  you  have  been  talking  about  me  and  my 
brother  again.  I  thought  we  had  agreed  to  drop  that  matter." 
Deceased  replied  that  the  witness's  informant  was  a  d — d  liar,  and 
asked  who  be  was.  Witness  told  him  that  Marion  Perkins  was  his 
informant  Deceased  then  said:  **Get  down;  I  can  whip  both  of 
you."  The  three  parties  dismounted,  and  witness  and  deceased 
engaged  in  a  little  fisticuff.  Defendant  did  not  strike  deceased  with 
his  qairt  during  that  fight.  Before  the  difficulty  was  Entirely  over, 
defendant's  horse  escaped,  and  defendant  left  in  pursuit.  The  de- 
fendant did  not  tell  deceased  that  he  would  kill  him  if  he,  deceased, 
reported  him,  defendant.  Witness  was  not  present  at  the  killing. 
Josiah  Willis  was  the  next  and  most  important  witness  for  the 
defense,  and  the  last  examined  on  this  trial.  He  testified  that  he 
first  came  to  Texas  from  Louisiana,  in  1880,  with  bis  mother  on  a 
Tisit.  He  remained  but  a  few  weeks,  and  took  his  mother  back  to 
Lonisiana.  He  returned  to  Texas  some  three  or  four  weeks  before 
Amos  Ashworth  was  killed.  Witness  went  to  the  town  of  Centra- 
lia  with  the  defendant  and  his  brother  Valentine  on  the  evening  of 
the  killing.  Both  going  to  and  returning  from  Centralia  they  trav- 
eled the  road  which  skirted  the  deceased's  fence.  They  remained 
in  Centralia  about  one  hour.  The  witness  was  riding  in  advance  of 
the  defendant  and  Valentine,  when,  on  their  return  from  Centralia, 
«bey  reached  the  fence  inclosing  the  place  of  the  deceased.  About 
that  time  the  witness  heard  some  one  halloo,  and  very  soon  came  in 
view  of  the  deceased,  who  was  approaching  from  the  direction  in 
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which  witness,  defendant  and  Valentine  were  going.  Deceased  had 
his  gun  on  his  knee.  Deceased  passed  the  witness,  who  was  some 
twenty-five  or  thirty  steps  in  advance  of  the  defendant  and  Valen- 
tine, making  no  reply  to  witness's  greeting  nor  halting  until  he 
reached  a  point  immediately  in  front  of  the  defendant  and  Valen- 
tine. Here  he  stopped,  and  witness  heard  him  say:  "Bill  Ash- 
worth,  you  d — d  hog  thief,  have  I  not  told  you  that  you  shall  not 
travel  this  road?"  About  that  time,  the  witness,  who  was  riding 
on  slowly,  saw  the  deceased  throw  his  gun  across  his  lap.  Valen- 
tine Ashworth  at  the  same  time  dismounted,  ran  under  his  horse's 
neck,  and  caught  or  caught  at  the  deceased's  gun,  and  the  witness 
heard  the  report  of  the  first  shot.  At  the  very  moment  that  this 
first  shot  was  fired,  the  witness  was  looking  ahead.  He  turned  im- 
mediately and  saw  smoke  ascending  from  the  ground,  in  which 
direction  the  muzzle  of  deceased's  gun  was  pointing.  Almost  in- 
stantly the  second  shot  was  fired,  and  it  was  fired  by  the  defendant 
from  a  pistol. 

Gross-examined,  the  witness  testified  that  it  was  about  1  o'clock 
when  he,  defendant  and  Valentine  Ashworth  passed  deceased's 
house  going  to  Centralia.  They  remained  in  Gentralia  about  an 
hour,  possibly  a  little  longer.  They  bought  some  whisky  in  Cen- 
tralia, and  each  had  taken  a  drink.  The  witness  was  indicted  for 
the  murder  of  Amos  Ashworth,  but  had  been  tried  and  acquitted. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

i>.  A.  Nunriy  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  There  is  evidence  in  this  case  tending  to  prove 
that  the  defendant  fired  the  fatal  shot  in  defense  of  his  brother, 
Valentine  Ashworth.  This  evidence  is  furnished  by  the  testimony 
of  Josiah  Willis,  who  was  present  at  the  time  of  the  homicide.  He 
states,  in  substance,  that  deceased,  who  was  armed  with  a  double- 
barreled  shot-gun,  assaulted  Valentine  Ashworth  with  said  gon, 
fired  one  shot,  and  was  struggling  with  said  Valentine,  who  had 
seized,  or  was  attempting  to  seize,  bold  of  the  gun,  when  defendant 
shot  and  killed  the  deceased  with  a  pistol. 

We  think  this  testimony  clearly  and  directly  presents  the  issue 
that  the  defendant  committed  the  homicide  in  defense  of  his  brother, 
and  whether  such  testimony  be  true  or  false,  it  demanded  a  charge 
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sabmitting  the  issue  to  the  jury,  and  explaining  the  law  relating 
thereto.  No  such  charge  was  given.  A  very  brief,  and,  we  think, 
incomplete,  instruction  upon  the  law  of  self-defense  was  contained 
in  the  charge,  but  this  confined  the  jury  to  a  consideration  of 
whether  or  not  the  defendant  acted  in  his  own  defense.  It  was  the 
right  of  the  defendant  to  have  the  law  of  self-defense,  in  all  the 
phases  in  which  it  might  be  applicable  to  the  proof,  explained  to 
the  jury  fully  and  correctly.  {King  v.  The  State,  13  Texas  Ct.  App., 
277;  Fdwards  v.  The  State,  5  Texas  Ct.  App.,  593;  G^ifee  v.  T/i^ 
State,  8  Texas  Ct.  App.,  187;  Foster  v.  The  State,  id.,  248;  Ke7np  v. 
The  State,  11  Texas  Ct.  App.,  174;  JS^orth  v.  The  State,  12  Texas  Ct, 
App.,  Ill ;  Sterling  v.  The  State,  15  Texas  Ct.  App.,  249.) 

Because  of  this  material  omission  in  the  charge  of  the  court,  the 
conviction  must  be  set  aside.  There  are  also  other  supposed  errors 
in  the  charge  of  the  court,  complained  of  bj^  the  defendant,  which 
we  shall  not  take  time  to  discuss,  as  they  are  not  of  sufficient  im- 
portance to  require  investigation,  in  view  of  the  disposition  to  be 
made  of  this  appeal,  and  because  such  errors  are  not  of  a  character 
likely  to  be  repeated  on  another  trial. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Heversed  and  remanded. 

[Opinion  delivered  October  31,  1885.] 


[No.  1906.] 

GhABLES    HiLDRETn    AND   ANOTHER   V.    TuB   SxATE. 

t  Adultery— Jurisdiction  op  the  District  and  County  Courts— Trans- 
fer OP  Misdemeanors  prom  the  Former  to  the  Latter  — Practice. — 
Tlie  information  in  this  case,  charging  the  defendants  with  adultery,  was 
filed  in  the  district  court  of  Titus  county  on  the  2d  day  of  November,  IbS^^, 
at  which  time  the  said  district  court  was  vested  with  jurisdiction  of  all  mis- 
demeanor cases  of  which,  under  the  general  law,  the  county  courts  had 
jurisdiction.  Pending  the  trial  of  the  case,  Die  act  of  the  Legislature  of  A]>ril 
18,  1883,  transferring  to  and  vesting  in  the  county  court  of  Titus  county 
jurisdiction  in  all  such  misdemeanors,  went  into  effect,  and  the  information 
and  all  papers  in  this  cause  were  transferred  by  order  of  the  said  district 
court  to  the  said  county  court,  in  which  this  trial  and  conviction  were  sub- 
sequently had.  HM.  that,  in  the  first  instance,  the  information  was  prop- 
erly filed  in  the  district  court  then  having  original  jurisdiction  of  the  offense 
charged,  and  that  its  subsequent  transfer  to  the  county  court,  after  jurisdic- 
tion over  such  misdemeanors  had  been  vested  in  it,  was  both  regular  and 
correct. 


19    l»o 
S9    590 


Digiti 


ized  by  Google 


196  19  Texas  Cotjet  of  Appeals.  [Tyler  Term, 

Statement  of  the  case. 


2,  Same  —  InforKation.-^  It  is  not  essential  to  the  sufficiency  of  an  information 
for  adultexy  that  it  should  allege  the  sex  of  the  parties  charged,  t.  e.,  that 
one  is  a  man  and  the  other  id  a  woman.  Nor  is  it  necessary  that  it  should 
allege  the  name  of  the  person  to  whom  one  of  the  parties  is  married.  It  is 
sufficient  if  it  alleges  that  one  of  the  offenders  is  married  to  some  person 
other  than  the  person  with  whom  the  adultery  is  charged.  Information 
charging  that  the  defendant  Mary  was  lawfully  married  to  one  John  C,  and 
that  the  said  John  C.  was  living  at  the  time  of  the  adultery,  is  ample  tu 
charge  the  offense. 

8.  Same. —  Continuance  was  applied  for  in  this  case  to  produce  a  witness  to 
testify  that,  when  the  defendants  began  living  together,  they  had  informa- 
tion to  the  effect  that  the  spouse  of  the  married  offender  was  dead,  and  that 
they  believed  such  information.  But  heldt  in  view  of  other  evidence  to  the 
effect  that  the  offenders  continued  to  live  together  in  adultery  after  they 
ascertained  that  the  said  spouse  was  not  dead,  the  absent  testimony  was 
immaterial,  and  was  not  calculated  to  change  the  result  of  the  trial ;  where- 
fore the  refusal  of  the  coDtinuance  was  not  error. 

4.  Same  —  Evidence  —  Case  Approved.—  Bioamy  and  adultery  are  not  the  same 

offenses  and  are  not  maintainable  by  the  same  evi<ience.  Bigamy  is  not 
committed  by  the  intermarriage  of  a  man  and  woman,  one  of  them  having 
a  lawful  spouse  alive,  if  such  marriage  was  entered  into  under  a  mistake  of 
fact  as  to  the  death  of  the  spouse.  The  fact>,  however,  that  they  were  mar- 
ried to  each  other  would  make  their  cohabitation  none  the  less  adulterous, 
although  such  marriage  may  have  been  innocently  entered  into,  if,  after 
ascertaining  that  such  marriage  was  unlawful  and  void,  they  continued  to 
cohabit  together.    Swancoat  v.  The  State,  4  Texas  Ct.  App.,  105,  approved. 

5.  Charoe  of  the  Court  is  sufficiently  certified  by  the  mere  signature  of  the 

trial  judge. 

6.  Same.— The  trial  judge,  having  refused  a  special  charge,  indorsed  it  '*  re- 

fused," but  omitted  to  append  his  signature  to  the  indorsement.  Such 
omission  was  erroneous,  but  in  this  case  was  immaterial,  in  view  of  the  fact 
that  th%defendant  reserved  no  bill  of  exception  to  the  omission,  and  that 
the  substance  of  the  special  charge,  in  so  far  as  it  was  correct,  was  embodied 
in  the  general  charge. 

7.  Same.—  Notwithstanding  the  fact  that  the  information  charges  but  one  of  the 

phases  of  adultery,  the  charge  of  the  court  copies  the  entire  statutory  defi- 
nition. Nevertheless,  the  charge,  in  applying  the  law  to  the  facts,  restricts 
the  jury  to  the  particular  adultery  charged  in  the  information,  viz.,  "the 
living  together  and  having  carnal  intercourse,"  etc.  Held  that,  considered 
in  its  entirety,  the  charge  is  sufficient. 

Appeal  from  the  County  Court  of  Titus.  Tried  below  before 
the  Hon.  W.  J.  Johnson,  County  Judge. 

The  information  in  this  case  charged  the  appellants,  Charles  Hil- 
dreth  and  Mary  Curry,  alias  Mary  Hildreth,  with  the  oflfense  of 
adultery,  in  that  they  "  unlawfully  and  continually  lived  together 
and  had  carnal  intercourse  with  each  other  from  and  on  April  25, 
1882,  until  November  23, 1882,  in  Titus  county,  Texas."  They  were 
jointly  tried  and  convicted,  and  their  punishments  were  assessed  at 
fines  of  $100  each. 
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The  State  first  introdaced  in  evidence  the  marriage  license  issued 
to  John  Curry  and  Mary  Counts,  on  the  reverse  of  which  was  in- 
dorsed the  certificate  of  the  minister  of  the  gospel  who  solemnized 
the  marriage  of  the  said  John  Curry  and  Mary  Counts,  in  Titos 
county,  Texas,  on  the  6th  day  of  July,  1876. 

Ben  Wiley  was  the  firat  witness  for  the  State.  He  testified  that 
be  knew  both  of  the  defendants  at  and  prior  to  the  time  mentioned 
in  the  indictment.  He  saw  them  married  to  each  other  some  time 
in  the  spring  of  1882.  The  marriage  ceremony  was  performed  on 
the  bridge  across  Cypress  creek,  which  marked  the  boundary  line 
between  Titus  and  Camp  counties.  It  took  place  at  about  9  o'clock 
at  night,  the  two  defendants.  Parson  Culpepper,  L.  M.  Jones,  Dick 
Wiley  and  witness  being  the  only  parties  present.  Since  the  date 
of  that  marriage  the  defendants  have  lived  together  as  man  and 
wife.  Whether  or  not  they  so  lived  together  prior  to  that  marriage 
the  witness  was  unable  to  say.  Witness  and  Dick  Wiley  made  a 
crop  on  Mr.  Jones's  farm  in  Titus  county  in  the  year  1882.  The 
defendants  lived  together  on  that  farm  during  that  time,  and  occu- 
pied the  same  bed.  The  L.  M.  Jones  spoken  of  was  the  step-father 
of  the  witness  and  the  grandfather  of  the  defendant,  Mary  Curry, 
alias  Mary  Hildreth.  Witness  knew  John  Curry.  The  said  John 
Curry  was  alive.  Dick  Wiley,  the  State's  second  witness,  testified 
substantially  as  did  the  first  witness. 

Rev.  J.  T.  Culpepper  testified,  for  the  State,  that  be  solemnized  a 
marriage  between  the  defendants,  on  the  bridge  acro|s  Cypress 
creek,  which  marked  the  boundary  line  between  Titus  and  Camp 
counties^  on  the  night  of  April  14,  1882.  Witness  was  sent  for  in  the 
evening,  and  on  his  arrival  at  the  house  that  night  he  was  informed 
that  the  party  had  to  go  to  the  Cypress  bridge  to  be  married,  as  the 
marriage  license  issued  in  Camp  county.  The  party  accordingly  re- 
paired to  the  bridge,  and  the  witness  performed  the  ceremony  of 
marriage  between  the  defendants  in  the  presence  of  L.  M.  Jones  and 
Ben  and  Dick  Wiley.  Witness  knew  one  John  Curry,  and  knew 
him  when  he  was  married  to  Mary  Curry,  alias  Mary  Hildreth,  one 
of  the  defendants  in  this  case,  in  1876.  The  said  John  Curry  and 
the  defendant  Mary  lived  together  as  man  and  wife  from  the  time 
of  their  said  marriage  until  John  Curry  was  sentenced  and  sent  to 
the  penitentiary  in  1879.  John  Curry  still  survives.  He  returned 
to  Titus  county,  for  the  first  time  after  bis  sentence  to  the  peniten- 
tiary, a  week  or  two  before  the  affidavit  in  this  case,  charging  the 
defendants  with  adultery,  was  filed.  That  affidavit  was  made  by  the 
witness.  The  mother  of  the  defendant  Mary  died  while  the  said  Mary 
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small  child,  and  the  said  Mary,  from  that  time  until  her 
to  Curry  in  1876,  when  she  was  fifteen  or  sixteen  years  old, 
her  grandparents.  Mary's  father  was  not  in  Titus  county 
e  of  her  marriage  to  Curry.  Witness  did  not  know  his 
Its. 

Suggs,  the  next  witness  for  the  State,  testified  that  he  saw 
lant  Mary,  on  or  about  the  1st  day  of  March,  1882,  when 
im  that  she  had  heard  from  John  Curry ;  that  he  ivas  out 
aitentiary,  and  at  work  for  Colonel  Covey  in  Grayson 
3xas,  and  that  she  expected  him  home  soon.  A  month  or 
after  this  conversation,  the  witness,  much  to  his  surprise, 
tfary's  marriage  to  Charles  Hildreth. 
J.  Cress  testified,  for  the  State,  that  she  had  known  the 
Mary  from  h^r  childhood.     Mary  lived  with  her  grand- 

0  was  the  father  of  the  witness,  until  her  marriage  to 
y  in  1876.  Curry  was  sent  to  the  penitentiary  in  1879, 
led  to  Titus  county  in  November,  1882.  Witness  had  heard 
r  say,  prior  to  November,  1882,  that  Curry  was  dead, 
lived  with  Charles  Ilildreth  as  his  wife,  ever  since  their 
n  April,  1882.  When  Curry  returned  to  Titus  county  in 
,  1882,  he  went  to  the  witness's  house.  Defendants  both 
to  be  there  alive,  but  they  never  separated  from  each  other, 
ued  and  still  continue  to  live  together  as  man  and  wife, 
ition  for  new  trial  raised  the  questions  discussed  in  the 

eteet  filed  an  able  brief  and  argument  for  the  appellants. 

urts^  Assistant  Attorney-General,  for  the  State. 

r.  Judge.  I.  This  conviction  is  based  upon  an  information 
in  the  district  court  of  Titus  county,  on  November  23, 
ging  the  defendants  with  the  ofl'ense  of  adultery,  which 

1  misdemeanor.  At  the  date  of  the  presentment  of  the 
>n,  and  until  April  13,  1883,  the  district  court  of  Titus 
1  jurisdiction  of  all  misdemeanor  cases  of  which,  under 
3tl  law,  count}'  courts  had  jurisdiction.  (Gen'l  Laws  16th 
>.)  By  an  act  of  the  Legislature  adopted  April  13,  1883, 
tion  in  such  misdemeanor  cases  was  transferred  to  and 
;he  county  court  of  Titus  county.  (Gen'l  Laws  18th  Leg., 
fter  this  latter  act  went  into  operation  this  cause  was 
i,  by  order  of  the  district  court,  to  the  county  court,  and 
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in  the  last  named  coart,  at  the  April  term,  1885,  thereof,  the  con- 
viction was  had  from  which  this  appeal  is  prosecuted. 

As  the  district  court  had  jurisdiction  of  the  offense  charged  at 
the  time  the  prosecution  was  instituted,  it  was  proper  to  present  the 
information  in  that  court,  it  being  an  offense  which  could  be  prose- 
cuted by  information;  and  when  jurisdiction  over  such  offenses 
was  transferred  by  law  from  the  district  to  the  county  court,  it  was 
proper  to  transfer  the  case  to  the  latter  court,  which  then  had  exclu- 
sive original  jurisdiction  to  hear  and  determine  it.  We  see  no  error 
either  in  the  institution  of  the  prosecution  or  in  the  transfer  of  it. 

II.  It  is  not  essential  in  an  indictment  for  adultery  to  allege  the 
sex  of  the  offenders; —  that  one  is  a  man  and  the  other  a  woman; 
though  such  allegation  is  usually  made,  and  is  more  strictly  in  accord- 
ance with  the  statute  defining  the  offense.  {Holland  v.  The  State, 
14  Texas  Ct.  App.,  182;  Willson's  Cr.  Forms,  p.  107,  Form  213.) 
Neither  is  it  essential  to  allege  the  name  of  the  person  to  whom 
one  of  the  offenders  is  married.  It  is  sufficient  to  allege  that  one 
of  them  was  lawfully  married  to  some  other  person  than  the  person 
with  whom  the  adultery  is  charged.  {Collum  v.  The  State^  10  Texas 
Ct.  App.,  708.)  In  this  case  it  is  alleged  that  the  defendant  Mary 
was  lawfully  married  to  John  Curry,  and  that  said  Curry  was  living 
at  the  time  of  her  adultery.  In  all  respects  the  information  is  suf- 
ficient, and  there  was  no  error  in  overruling  defendants'  exceptions 
to  it. 

m.  We  do  not  think  the  court  erred  in  refusing  the  defendants' 
application  for  a  continuance.  The  main  fact  expected  to  be  proved 
by  Jones,  the  absent  witness,  was  that  the  defendants  had  informa- 
tion, before  and  at  the  time  they  commenced  living  together,  that 
John  Curry,  the  husband  of  the  defendant  Mary,  was  dead,  and  that 
they  believed  such  information  to  be  true.  This  evidence,  if  it  had 
been  adduced  on  the  trial,  could  not  have  changed  the  result,  be- 
cause it  was  proved  by  the  State,  and  was  not  controverted  by  the 
defendants,  that  they  continued  to  live  together  after  they  knew  that 
John  Curry  was  alive.  Whatever  may  have  been  their  information 
and  belief  as  to  John  Curry's  death,  at  the  time  they  commenced 
living  together,  cannot  affect  their  conduct  of  living  together  after 
they  ascertained  to  a  certainty,  which  they  did  two  weeks  before 
this  prosecution  wf.s  instituted,  that  John  Oprry  was  alive.  Their 
living  together  after  receiving  positive  knowledge  of  this  fact  ren- 
dered them  guilty  of  the  offense,  however  innocent,  from  mistake 
of  such  fact,  their  previous  conduct  may  have  been.  In  view  of  the 
other  evidence  in  the  case,  we  are  of  the  opinion  thai  the  facts  ex- 
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pected  to  be  proved  by  the  absent  witness  cannot  be  considered 
material. 

lY.  It  is  contended  by  appellants'  coansel  that,  as  the  evidence 
shows  that  defendants  married  each  other,  and  lived  together  as 
husband  and  wife,  if  guilty  of  any  offense,  they  are  guilty  of  big- 
amy, and  cannot  be  convicted  under  an  indictment  charging  adul- 
tery. In  Swancoat  v.  The  State,  4  Texas  Ct.  App.,  105,  this  court 
held  to  the  contrary,  and  sustained  a  conviction  for  adultery  in  a 
case  where  the  evidence  established  a  marriage  of  the  defendants. 

This  ruling  in  the  Swancoat  case  we  adhere  to  as  correct  in  prin- 
ciple and  supported  by  ample  authority.  (Bisb.  on  Stat.  Cr.,§  662.) 
Nor  is  it  in  conflict,  as  we  conceive,  with  the  decisions  of  this  court 
cited  in  the  brief  of  counsel  for  appellants.  We  can  very  well  con- 
ceive, in  this  case,  how  the  defendants  might  not,  because  of  a  mis- 
take of  fact,  be  guilty  of  bigamy,  by  intermarrying  with  each  other, 
and  yet  be  guilty  of  adultery.  The  fact  that  they  were  married  to 
each  other  would  make  their  cohabitation  none  the  less  adulterous, 
although  such  marriage  may  have  been  innocently  entered  into,  if, 
after  ascertaining  that  such  marriage  was  unlawful  and  void,  they 
continued  to  cohabit  together. 

V.  It  is  objected  that  the  court  did  not  certify  to  its  charge,  and 
did  not  certify  to  his  refusal  of  the  special  charges  requested  by 
defendants,  as  required  by  the  statute.  (Code  Crira.  Proc,  arts. 
679,  680.)  We  find  upon  inspection  of  the  charge  given  to  the  jury, 
as  copied  into  the  record,  that  it  was  signed  by  the  judge.  This 
was  a  compliance  with  the  statute.  {Henderson  v.  The  State,  5 
Texas  Ct.  App.,  131;  lioberts  v.  The  State,  id.,  141;  Jefries  v.  The 
State,  9  Texas  Ct.  App.,  598.)  It  does  not  appear  that  the  special 
charge  requested  by  the  defendants  was  certified  by  the  judge.  It 
is  indorsed  refused,  but  such  indorsement  is  not  signed  by  the  judge. 
There  is  no  bill  of  exception  in  the  record,  however,  to  this  omis- 
sion of  the  court,  and  in  this  case  the  error  is  not  of  a  character 
which  should  cause  a  reversal  of  the  judgment.  In  so  far  as  the 
special  charge  was  correct  and  applicable  to  the  facts,  it  was  em- 
|;/  braced  in  the  charge  given  to  the  jury. 

|!  YI.  It  is  objected  to  the  charge  of  the  court  that  it  presents  both 

phases  of  the  offense  of  adultery,  when  the  information  charges 
but  one.    It  is  true  that,  in  defining  adultery  in  the  charge,  the 
9^:  court  copies  the  statutory  definition;  but  when  the  court  in  its 

^"i  charge  applies  the  law  to  the  facts,  it  restricts  the  jury  to  the  par- 

^f  ticular  adultery  charged  in  the  information,  viz.,  the  living  together 

and  having  carnal  intercourse  with  each  other,  etc.    Considering 
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the  charge  as  a  whole,  we  find  no  error  in  it  of  which  the  defend- 
ants can  be  heard  to  complain. 

There  are  other  supposed  errors  complained  of  by  defendants,  to 
all  of  which  we  have  given  attention,  but  we  consider  it  unneces- 
sary to  discuss  them,  as  they  are  of  minor  importance.  We  have 
discovered  no  reversible  error  in  the  record,  and  the  judgment  is 
afBrmed. 

Affirfned. 

[Opinion  delivered  October  31, 1885.] 


[No.  1892.] 
C.  0.  Davis  v.  The  State. 

1.  PRAcncE  —  Change  of  Venue  — APFroAViT.—;  One  of  the  grounds  upon 

which  article  578  of  the  Code  of  Criminal  Procedure  authorizes  the  award 
to  a  defendant  of  a  change  of  venue  upon  his  filing  his  written  application 
therefor,  supported  by  his  own  affidavit  and  those  of  at  least  two  credible 
persons,  residents  of  the  county  where  the  prosecution  is  instituted,  is  that 
"  there  exists  in  the  county  where  the  prosecution  is  commenced  so  great 
a  prejudice  against  him  that  he  cannot  obtain  a  fair  and  impartial  trial." 

2.  Same  —  Statutes  Construed. —  The  award  of  a  change  of  venue  upon  the 

application  of  a  defendant  may  be  contested  by  the  State  upon  complying 
with  the  requirements  of  article  588  of  the  Code  of  Criminal  Procedure, 
which  provides  as  foUows:  "The  credibility  of  the  persons  making  affi- 
davit for  change  of  venue,  or  their  means  of  knowledge,  may  be  attacked 
by  tlie  affidavit  of  a  credible  person,  and  the  issue  thus  formed  shall  be  tried 
and  determined  by  the  judge,  and  the  application  granted  or  refused  as 
the  law  and  facts  shall  warrant."  Properly  construed,  this  article  of  the 
Code  of  Criminal  Procedure  requires  that  this  controverting  affidavit,  sub- 
scribed by  a  credible  person  on  behalf  of  the  State,  shall  allege  that  the 
general  reputation  of  the  supporting  affiants  is  bad,  or  that  their  means  of 
knowledge  are  not  sufficient  to  support  and  justify  the  statements  con- 
tained in  their  affidavits. 

8»  Same  —  Burden  of  Proof. —  If  the  defendant's  application  for  a  change  of 
venue  complies  with  the  requirements  of  the  statute,  and  is  not  properly 
controverted  when  it  comes  on  to  be  heard,  no  triable  issue  is  raised,  and 
he  is  entitled  to  the  change  of  venue  as  a  matter  of  right.  A  triable  issue 
on  such  an  application  is  raised  only  when  the  State  has  filed  a  contesting 
affidavit  in  compliance  with  article  688,  tupra,  and,  upon  the  trial  of  that 
issue,  the  burden  of  proof  rests  upon  the  applicant.  See  the  opinion  in 
extenso  on  the  whole  question. 

4.  Same  — Case  Stated.— The  defendant  in  this  case  having  ffied  his  applica- 
tion for  a  change  of  venue,  in  strict  conformity  with  the  statute,  the  State, 
to  contest  the  same,  filed  an  answer,  supported  by  the  affidavits  of  eight 
persons,  which  formally  denied  the  trutli  of  the  application,  and  averred 
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ki^  in  Bubstanoe  that  one  of  the  snbscribing  witnesses  thereto  was  a  relative  of 

rjt/'  the  applicant,  and  another  a  tenant  of  the  first  affiant,  and  that  the  remain- 

fe  •  ing  affiants  were  residents  of  the  southern  portion  of  the  county  and  were 

|a  .  unacquainted  with  the  sentiment  of  the  mass  of  the  people  of  the  county. 

^Jti*  To  this  answer  the  defendant  demurred,  1st,  because  it  did  not  attack  the 

S?.|  credibility  of  either  of  the  subscribing  affiants;  and,  2d,  because  it  did  not 

i  •  attack  their  means  of  knowledge.    The  court  overruled  the  demurrer  and 

^  ■  the  defendant  excepted,  his  bill  of  exceptions  presenting  the  sufficiency  of 

Ql  the  State's  affidavit  contesting  the  motion  to  change  the  venue.    Held  that, 

in  failing  to  assail  directly  the  credibility  of  the  supporting  affiants  or  their 
means  of  knowledge,  the  State's  controverting  affidavits  were  insufficient, 
and  the  court  erred  in  overruling  the  defendant's  demurrer ;  but  that,  in 
view  of  the  fact,  as  disclosed  by  the  trial  judge's  explanation  to  the  bill  of 
exceptions,  that  the  affiants  who  subscribed  to  the  application  and  several 
others  were  fully  examined  in  open  court  by  the  defendant  and  the  State 
as  to  the  matters  alleged  in  said  application,  and  as  to  their  means  of 
knowledge,  the  error  was  not  such  as  to  prejudice  any  right  of  the  ac- 
%.  cused,  and  is  not,  therefore,  cause  for  reversal.    See  the  opinion  on  the 

^}:  question. 

1^  6.  Same  —  Jury  Law. — The  manner  in  which  the  examination  of  persons  pre- 

%^  sented  as  jurors,  as  to  their  qualifications  to  serve  as  such,  is  a  matter 

committed  to  the  sound  discretion  of  the  trial  court,  and  will  not  be  re- 
vised by  this  court  except  in  cases  where  an  abuse  of  that  discretion  is 
made  manifest.    See  the  opinion  in  illustration. 

6.  Same  — Evidence— Case  Stated.— No  statement  made  by  a  party  while  in 
jail  or  legal  custody,  whether  for  the  offense  for  which  he  is  on  trial,  or 
another,  is  competent  evidence  against  him,  unless  it  is  legalized  by  due 
warning,  or,  being  a  statement  of  facts  tending  to  establish  his  guilt,  it  is 
subsequently  found  to  be  true.  In  this  case  a  State's  witness  was  permitted 
to  testify  that  he  was  informed  of  the  incarceration  of  the  defendant  in 
the  G.  county  jail  upon  a  charge  of  theft,  and  that  he  repaired  to  the  jail 
of  that  county  to  identify  him  as  the  defendant  in  this  case ;  that  he  did 
identify  him,  pointed  him  out  as  the  defendant,  and  called  him  by  name, 
which  the  defendant  disclaimed  and  claimed  a  different  name,  llie  testi- 
mony of  this  witness  was  objected  to  because  the  defendant  was  in  jail  at 
the  time  he  disclaimed  his  proper  and  claimed  a  false  name.     Held  that, 

^^. .  though  the  evidence  was  improperly  admitted,  it  was  not  of  such  character 

as  to  prejudice  any  legal  right  of  the  defendant,  especially  in  view  of 
other  evidence  which  clearly  established  his  identity  as  the  person  charged 
in  the  indictment  under  which  he  was  upon  trial;  and,  therefore,  the  error 
is  not  sufficient  ground  for  reversal. 

7.  Same.— The  State,  having  established  the  fact  that,  at  the  time  of  the  homi- 
cide, and  for  a  half  hour  prior  thereto,  the  defendant  was  in  the  custody  of 
the  deceased  upon  a  charge  of  misdemeanor,  was  permitted  to  prove  cer- 
tain remarks  made  by  the  defendant  during  that  time,  to  the  deceased  and 
to  others.  To  the  competency  of  this  evidence,  the  defense  objected. 
Held  that,  the  declarations  being  made  prior  to  the  homicide,  they  could 
not  partake  of  the  nature  *of  confessions,  and  the  objection  is  frivolous. 

8.  Same  — Express  Malice.— Charge  op  the  Court  is  to  be  construed  as  a 
whole  and  not  by  subdivisions,  and  if,  when  so  construed,  it  is  found  to  pre- 
sent the  law  of  the  case  clearly  and  correptly,  it  will  be  sustained.  See 
the  opinion  for  a  charge  upon  express  malice  held  sufficient  when  coa- 
sidered  in  connection  with  the  whole  context 
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9.  Saue— Self-defense. — See  the  statement  of  the  case  for  a  charge  of  the 
court  npon  the  law  of  self-defense  Jield  correct  as  applied  to  the  evidence 
adduced. 
I         10.  HuRDER — Fact  Case. — See  the  statement  of  the  case  for  evidence  held  suf- 
ficient to  support  a  conviction  for  murder  of  the  first  degree. 

'  Appeal  from  the  District  Court  of  Llano.    Tried  below  before 


I 


the  Hon.  A.  W.  Moursund. 

The  indictment  in  this  case,  filed  December  11, 1884,  charged  the 
appellant  with  the  murder  of  James  B.  O'Bannon,  in  Llano  county, 
Texas,  on  the  22d  day  of  July,  1884.  His  trial  resulted  in  his  con- 
Tiction  of  murder  in  the  first  degree,  and  his  punishment  was 
assessed  at  a  life  term  in  the  penitentiary. 

R  H.  Laning  was  the  first  witness  for  the  State.  He  testified 
that  he  was  a  justice  of  the  peace  in  and  for  Llano  county,  Texas, 
in  July,  1884.  The  deceased  occupied  th  ^  position  of  deputy  sheriff 
of  Llano  county,  at  the  time  of  bis  death,  and  during  his  incum- 
bency of  that  office  he  lived  in  the  jail  building.  The  witness 
occupied  as  an  office  a  room  in  the  two-story  building  on  the  north- 
west corner  of  the  public  square  in  the  town  of  Llano.  The  defend- 
ant was  arrested  and  brought  before  the  witness,  at  his  office,  on  the 
17th  day  of  July,  1884.  The  witness  identified  a  book  introduced 
in  evidence  as  his  justice's  court  docket,  and,  over  the  objection 
of  the  defense,  read  from  it,  on  page  105,  the  entry  in  case  number 
440,  as  follows: 

/  The  State  of  Texas 
«No.  440.  ^  «j. 

(  C.  C.  Davis. 

"Complaint  filed  the  7th  day  of  July,  1884,  by  E.  L^ppe  against 
C.  C.  Davis,  charged  with  serious  threats  on  the  life  of  E.  Lappe 
and  Munnell.    Warrant  issued  on  the  8th  day  of  July,  1884,  and 

placed  in  the  hands  of  and  to  the  slferiflf  of county.    Subpoena 

issued  8th  day  of  July,  1884. 

"Warrant  returned  executed  July  17, 1884.  And  now  comes  the 
defendant  into  court,  and  the  State  not  being  ready,  he  was  required 
to  give  bond  in  the  sum  of  $500  to  be  and  appear  before  this  court 
on  the  19th  day  of  July,  1884.  Now  comes  the  defendant  in  per- 
son, and,  the  State  not  being  ready,  asks  for  a  continuance.  It  is 
ordered  by  the  court  that  the  defendant  C.  C.  Davis's  bond  be  re- 
duced to  $300  for  his  personal  appearance  before  this  court  on  the 
22d  day  of  July,  1884. 

"July  22, 1884.    The  State  announced  ready  for  trial,  and  E.  0, 
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Bonbam  appointed  by  the  coart  to  represent  the  State,  and  the  de- 
fendant pleads  not  gailty  by  bis  attorney,  E.  L.  Koagbton.  After 
hearing  evidence  pro  and  con.,  it  is  ordered  by  the  court  that  the 
defendant  C.  C.  Davis  be  bound  over  to  appear  before  the  grand 
jury  on  the  8th  day  of  December,  and  his  bond  is  fixed  at  $100  for 
his  appearance  before  the  grand  jury,  and  that  he  be  remanded  to 
the  custody  of  the  sheriff.  Said  bond  is  given  herein,  under  my 
hand,  this  22d  July,  1884.  R.  H.  Lanino,  J.  R" 

Continuing  his  statement,  the  witness  testified  that  the  defendant, 
at  the  different  times  mentioned  in  the  entry  read,  was  in  the  cus- 
tody of  the  deceased.  The  deceased  brought  the  defendant  from 
jail  to  the  witness's  oflBlce  on  the  22d  day  of  July,  1884,  and  after 
the  witness  rendered  his  judgment  binding  the  defendant  over  to 
the  grand  jury  in  the  sum  of  $100,  the  defendant  requested  the  de- 
ceased to  go  with  him  to  see  Mr.  Will  Wallace  in  order  to  get 
Wallace  1x>  sign  his  bond.  The  deceased  agreed,  and  he  and  defend- 
ant started  off  together  in  an  easterl}'^  direction  about  3  o'clock  in 
the  afternoon.  This  was  the  last  time  the  witness  saw  the  deceased 
alive.  He  saw  his  dead  body,  between  fifteen  and  thirty  minutes 
afterwards,  lying  in  the  road,  about  one  hundred  yards  from  the 
court-house,  and  some  forty-five  or  fifty  feet  south  of  the  postoffice, 
which  was  kept  in  Mrs.  Hart's  house.  Wallace  lived  southwest 
from  the  witness's  office,  and  the  body  of  the  deceased  lay  on  the 
direct  route  to  Wallace's  house.  The  head  lay  to  the  southwest. 
Three  balls  struck  the  body.  One  entered  the  right  leg  and  ran 
down  it.  Another  broke  the  deceased's  neck  from  the  right  side,  and 
the  other  entered  the  right  side  under  the  arm.  Witness  held  the 
inquest  over  the  body.  A.  J.  Caruthers,  Doctor  Miller,  and  probably 
Doctor  Brown,  were  present  at  the  inquest,  which  was  held  about 
4  o'clock  The  witness  did  not  see  the  defendant  after  he  left  his 
office  with  the  deceased  on  the  evening  of  July  22,  1884,  until  he 
was  brought  back  to  Llano  county  a  month  or  two  prior  to  this 
trial.  Deceased  had  been  dead  but  a  short  time  when  the  witness 
reached  bis  body.  Witness  found  a  pistol  belt  and  scabbard  on  the 
deceased.  Deceased  had  a  pistol  on  when  be  left  witness's  office 
with  the  defendant.  If  the  defendant  was  armed,  witness  did  not 
know  it. 

Cross-examined,  the  witness  testified  that  deceased  did  not  have  a 
patent  pistol  belt  on  that  day,  or,  if  he  did,  he  did  not  have  the 
"attachments"  on  it.  Thirty  or  more  people  were  about  the  body 
when  the  witness  reached  it.  Witness  saw  a  bullet  hole  in  a  barn 
some  twenty-five  feet  from  where  the  body  lay,  and  about  eight  or 
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ten  feet  from  the  groand.  Witness  heard  foar  shots.  Defendant 
had  been  in  jail  from  the  17th  to  the  22d  of  July.  Deceased  told' 
the  witness  that  the  defendant  had  talked  impudently  to  him,  and 
that  if  he  did  not  improve  his  oondnct  he  would  put  him  in  the  cage 
and  "give  him  what  the  law  allowed."  Witness  never  heard  the 
deceased  call  the  defendant  a  son-of-a-b — h. 

8.  W.  Ligon  testified,  for  the  State,  that  he  knew  Davis,  the 
defendant,  when  he  saw  him.  The  deceased  and  the  defendant 
came  into  the  Parlor  saloon  together  on  the  day  of  the  killing. 
Defendant  asked  if  witness  had  seen  Will  Wallace  since  dinner  on 
that  day.  Witness  replied  that  he  had  not,  but  that  Wallace  was 
at  the  saloon  just  before  dinner.  Defendant  then  invited  the 
deceased  to  take  a  drink.  Deceased  declined,  defendant  drank 
alone,  and  the  two  then  left  the  saloon,  going  east.  Between  4 
and  5  o'clock  on  that  evening  the  witness  heard  some  shooting  in 
the  vicinity  of  the  postofflce,  and  afterwards  saw  the  dead  body  of 
the  deceased.  Witness  was  very  busy  on  that  evening,  and  could 
not  be  at  all  accurate  in  his  estimate  as  to  the  length  of  time  which 
elapsed  between  the  visit  of  the  deceased  and  defendant  to  the  saloon 
and  the  firing  of  the  shots. 

Cross-examined,  the  witness  stated  that  he  thought  he  heard  the 
shots  some  two  or  three  hours  after  deceased  and  defendant  left  the 
saloon.  He  did  not  know  whether  or  not  the  defendant  had  been 
on  trial  before  the  justice  of  the  peace  before  he  came  to  the  saloon 
inquiring  for  Wallace.  Quite  a  number  of  men  joined  in  the  search 
for  the  defendant  after  the  shooting.  Witness  was  unable  to  say 
that  all  of  them  were  armed.  All  that  he  noticed  particularly  had 
arms. 

J.  A.  Swanson  was  the  next  witness  for  the  State.  He  testified 
that,  OD  the  day  of  the  homicide,  he  was  in  the  ofBoe  of  the  county 
derk  on  the  public  square  east  from  the  Parlor  saloon.  Deceased 
and  defendant  passed  the  door  of  that  office  together,  and,  as  they 
did  so,  the  witness  heard  the  deceased  say  to  the  defendant:  *'I 
want  yon  to  do  what  yon  can  and  all  you  can ;  but  I  want  you  to 
do  it  as  soon  as  possible,  because  I  am  nearly  sick  and  scarcely  closed 
my  eyes  last  night."  This  was  the  last  that  witness  ever  saw  of  the 
deceased  alive.  About  thirty  minutes  later,  while  the  witness  was 
standing  in  the  door  of  his  brother's  store,  he  heard  four  shots  in  the 
▼icinity  of  the  postofflce.  First  one  shot  was  fired;  then  two  in 
rapid  succession,  and  the  fourth  after  a  short  interval.  Witness 
afterwards,  on  that  evening,  saw  men  gathered  around  a  body  in  a 
lane,  but  did  not  see  deceased's  body  to  recognize  it  until  next  day. 
He  next  saw  defendant  about  six  weeks  before  this  trial. 
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Cross-examined,  the  witness  stated  that  wfaep  deceased  and  defend- 
ant passed  the  county  clerk's  office,  they  were  going  east.  Witness 
did  not  go  to  the  place  of  the  shooting.  He  went  with  about  twenty- 
five  others  out  on  the  common  in  search  of  the  defendant,  after  the 
shooting.  That  entire  party,  so  far  as  the  witness  could  observe, 
were  armed,  but  witness  heard  no  threats  against  defendant  expressed 
by  any  one. 

Billy  Kuykendall  was  the  next  witness  for  the  State.  He  testi- 
fied that  he  saw  the  deceased  and  defendant  together  in  the  Star 
saloon  on  the  north  side  of  the  street  in  Llano,  about  fifteen  min- 
utes before  the  former  was  killed.  The  defendant  requested  the 
witness  to  sign  a  bond  which  he  was  then  trying  to  fill,  proffering  as 
security  to  execute  to  witness  a  deed  to  one  hundred  acr«s  of  land. 
Witness,  after  reflecting  a  minute,  replied  that  it  would  be  useless 
to  execute  a  bond,  as  other  warrants  were  out  against  defendant. 
At  this  juncture  the  deceased  interposed  the  remark  that  the  rangers 
had  a  warrant  against  the  defendant  for  the  theft  of  a  horse.  De- 
ceased and  defendant  said  that  they  were  going  to  see  Will  Wallace, 
and  left ;  after  which  the  witness  saw  no  more  of  them.  Witness 
heard  two  shots  in  the  direction  of  the  postofflce  that  evening. 

W.  A.  H.  Miller  was  the  next  witness  for  the  Stale.  He  testified 
that  he  saw  the  defendant  for  the  first  time  on  the  evening  of  July 
22,  1884.  He  and  deceased  passed  the  witnesses  office  between  4 
and  5  o'clock  on  that  evening,  going  thence  in  a  westerly  direction. 
Witness's  office  was  situated  on  the  south  side  of  the  square.  Just 
before  this  the  witness  saw  the  deceased  and  the  defendant  on  the 
square  near  the  jail,  going  towards  the  printing  office.  Deceased 
had  his  pistol  on  his  person,  in  a  half-scabbard.  Som,e  little  time 
after  the  parties  p&ssed  the  witness's  office,  the  witness  heard  foar 
reports  of  a  pistol;  the  second  and  third  shot  were  fired  in  rapid 
succession.  He  afterwards  saw  the  body  of  the  deceased  lying  in 
the  middle  of  the  narrow  street  which  runs  east  and  west  between 
the  postoffico  and  Mrs.  Miller's  residence.  It  (the  body)  lay  some 
thirty,  thirty-five  or  forty  feet  southwest  from  the  postoffico  win- 
dow, between  which  two  points  there  was  nothing  to  obstruct  the 
view.  Two  or  three  gentlemen  reached  the  body  in  advance  of  the 
witness.  Witness  saw  the  body  before  he  reached  it.  It  lay  flat 
on  the  back,  arms  extended,  the  palms  of  the  hands  up,  head  to  the 
south  and  feet  north.  One  of  the  pistol  balls  entered  the  right  side 
of  the  deceased  under  the  arm  pit,  and  seemed  to  range  straight  in. 
Another  struck  the  left  leg  just  above  the  knee,  and  ranged  down- 
ward and  passed  out  just  above  the  ankle  on  the  inside.  The  third 
ball  struck  the  left  side  of  the  neck.    Witness  was  present  for  a 
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while  daring  the  examination  of  the  body.  No  pistol  or  other  fire- 
arm was  found  about  the  body.  Witness  saw  the  chin  move  just 
after  be  reached  the  body,  and  thought  at  the  time  that  the  nerves 
or  muscles  were  then  undergoing  the  process  of  relaxation.  The 
wounds  were  still  bleeding.  Witness  had  known  the  depeased  since 
August,  1879.  He  was  a  man  of  perhaps  thirty -seven  years  of  age, 
weighed  about  two  hundred  and  twenty  pounds,  and  had  more  than 
average  strength.  Witness  could  not  tell  the  relative  strength  of 
the  deceased  and  the  defendant.  The  deceased,  however,  was  the 
larger  man  of  the  two.  He  was  acting  as  deputy  sheriff  of  Llano 
county,  Texas,  when  killed.  Deceased,  on  the  day  of  his  death, 
wore  his  pistol  in  a  half-scabbard  on  the  right  side,  the  handle  curv- 
ing backivards.  The  witness  saw  two  hats  on  the  ground  near  the 
body ;  one  of  which  was  deceased's. 

Cross-examined,  the  witness  testified  that  his  office  fronted  north, 
and  had  a  door  and  window  in  both  the  north  and  south  ends.  The 
witness  thought  that  the  defendant  was  the  man  w^ho  passed  the 
witness's  office  with  the  deceased  just  before  the  shooting.  Witness 
did  not  recollect  what  he  was  doing  at  that  time.  Witness  had  no 
previous  acquaintance  with  the  defendant.  Deceased  had  his  pistol 
OD  when  be  and  defendant  passed  the  witness's  office.  He  wore  it 
on  his  right  side,  the  handle  projecting  somewhat  behind.  Defend- 
ant was  then  walking  a  few  feet  behind  the  deceased. 

Will  Lawrence  was  the  next  witness  for  the  State.  He  testified 
he  last  saw  the  deceased  in  life  standing  in  front  of  the  Rural  print- 
ing office,  which  was  located  on  the  southwest  corner  of  the  publio 
square  in  the  town  of  Liana  A  man  whom  the  witness  believes  to 
have  been  the  defendant  was  with  the  deceased.  They  remained 
in  front  of  the  Bural  office  but  a  short  time,  and  left  together,  go- 
ing around  the  corner  in  a  southwest  direction.  Within  the  next 
fifteen  minutes  the  witness  saw  the  deceased  lying  dead  in  the  road, 
some  ten  or  fifteen  steps  from  the  postoffice.  The  witness  heard 
three  or  four  pistol  shots,  which,  according  to  the  sound,  were  fired 
about  where  the  body  was  found,  some  fifteen  minutes  after  the 
parties  left  the  neighborhood  of  the  Rural  office.  The  body  lay 
about  seventy-five  yards  from  that  office,  and  witness  went  to  it 
immediately  on  hearing  the  shots.  Witness  noticed  the  wound  in 
the  neck  which  passed  through  the  shirt-collar  band,  but  looked  for 
no  other  wounds.  The  defendant  was  not  at  or  near  the  body  when 
the  witness  reached  it,  nor  did  witness  see  him  again  until  he  was 
placed  in  jail  by  the  sheriff,  about  two  months  prior  to  this  trial. 
One  or  two  persons,  including  Doctor  Miller,  were  at  the  body  when 
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the  witness  reached  it.  No  arms  were  foand  at  the  body.  Deceased 
had  a  pistol,  wearing  it  in  a  scabbard  suspended  from  a  belt,  on  the 
right  side,  when  he  left  the  neighborhood  of  the  Rural  office.  De- 
fendant was  then  unarmed.  The  belt  and  scabbard  were  on  the 
body,  the  latter  being  pulled  up  on  the  stomach.  Deceased  gasped 
once  after  witness  reached  the  body. 

Cross-examined,  the  witness  testified  that  it  was  about  3  or  half- 
past  3  o'clock  in  the  evening  when  he  saw  the  defendant  and  the 
deceased  in  front  of  the  Rural  office.  He  did  not  remember  to 
whom,  if  to  anybody,  they  were  then  talking.  On  leaving  that 
point  the  deceased  walked  in  advance  of  the  defendant  The  wit- 
ness did  not  at  that  time  take  any  special  notice  of  the  defendant. 
Doctor  Miller  and  some  other  person  reached  the  body  about  the 
same  time  that  the  witness  did.  The  body,  when  the  witness 
reached  it,  lay  crosswise  of  the  street,  head  west,  towards  and  ten 
or  twelve  feet  from  the  stable,  and  between  the  stable  and  the  post- 
office;  the  side  of  the  body  being  towards  the  postoffice.  Witness 
was  not  absolutely  certain  that  the  defendant  on  trial  was  the  man 
he  saw  with  the  deceased  in  front  of  the  Rural  office,  and  did  not 
know  who  did  the  shooting.  If  the  witness  had  seen  the  defendant 
on  the  street  before  his  return  in  the  custody  of  the  sheriff,  he 
would  not  have  recognized  him  as  the  man  he  saw  with  the  deceased 
in  front  of  the  Rural  office  on  the  day  of  the  killing.  Witness  saw 
a  straw  hat  on  the  ground  near  the  body. 

A.  J.  Caruthers  was  the  next  witness  for  the  State.  He  testified 
that  he  was  engaged  in  the  publication  of  a  newspaper  in  the  town 
of  Llano,  his  office  being  on  the  southwest  corner  of  the  square. 
He  last  saw  the  deceased  standing  in  the  door  of  his,  witness's, 
office  with  the  defendant,  a  short  time  before  his  death.  Witness 
saw  the  two  men  as  they  came  to  that  point.  Deceased  had  a  pistol 
buckled  around  his  body.  When  the  parties  left  the  witness's  office 
door,  they  went  around  the  corner  in  a  southwest  direction  towards 
the  postoffice.  Within  ten  minutes  after  they  left,  the  witness  heard 
three  pistol  or  gun  shots  from  the  direction  in  which  they  had  gone, 
and  within  two  minutes,  having  repaired  to  the  point,  he  saw  the 
dead  body  of  the  deceased  lying  angling  across  the  road  between 
the  postoffice  and  Doctor  Miller's  stable.  The  deceased  was  shot 
through  the  neck,  the  side  and  the  leg.  No  fire-arms  were  found 
about  the  body.  The  witness  next  saw  the  defendant  about  six 
weeks  prior  to  this  trial,  in  the  Llano  county  jail.  The  body  of  the 
deceased  lay  on  the  road  which  led  from  the  witness's  office  to  Will 
Wallace's  house,  which  house  was  about  three  hundred  yards  distant 
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from  the  witness's  office.  No  one  was  at  the  body  when  the  witness 
first  got  in  sight  of  it.  He  saw  Will  Lawrence  when  be  reached 
the  body,  and  was  of  impression  that  he  was  the  first  to  reach' it. 
Doctor  Miller  went  to  the  body  near  about  the  same  time,  and  made 
some  kind  of  an  examination  of  it.  The  shots  which  the  witness 
heard  were  followed  by  two  screams.  He  left  his  office  and  ran  to 
tiie  body  immediately.  Deceased  gasped  once  after  the  witness 
reached  him.  The  deceased's  hat  and  that  of  the  defendant  lay 
near,  and  northwest  of  the  body. 

Cross-examined,  the  witness  testified  that  the  defendant's  hat  was 
of  light  or  white  colored  wool  or  felt.  He  did  not  remember  the 
color  of  his  coat  or  pants.  He  noticed  the  defendant's  face  and  hat 
while  he  was  at  the  printing  office  door,  but  could  not  remember 
the  color  of  his  eyes.  The  deceased's  hat  was  of  straw.  The  de- 
fendant's hat  was  lying  some  six  or  eight  feet  from  the  deceased's 
feet,  and  further  from  his  head.  Deceased's  hat  was  lying  nearer 
his  head  than  his  feet.  The  two  hats  were  some  six  or  eight  feet 
apart,  a  little  west  of  a  direct  line  from  the  postoffice  to  the  body. 
Witness  had  never  seen  the  defendant  before  the  day  of  the  killing, 
and  could  not  say  that,  if  he  had  subsequently  met  him  casually  on 
the  street,  he  would  have  been  able  to  recognize  him  as  the  man  he 
saw  with  the  deceased.  There  was  a  picket  fence  some  three  and 
a  half  or  four  feet  high  near  the  body,  and  a  small  tree  stood  some 
ten  or  twelve  feet  from  the  fence,  but  it  did  not  obstruct  the  view 
from  the  postoffice  to  the  point  where  the  body  lay.  There  was  a 
slight  wash  in  the  street  where  the  body  lay.  The  witness  thought 
that  a  man  could  easily  place  a  hand  on  the  picket  fence  spoken  of 
and  jump  over  it. 

Gross-examined,  the  witness  testified  that  the  postoffice  floor  wa» 
raised  some  two  and  a  half  feet  from  the  ground.  Between  the 
window  on  the  south  side  of  the  postoffice  and  the  point  where-the 
body  lay,  there  was  no  obstruction  whatever,  and  a  person  could 
stand  in  that  window  and  plainly  see  everything  at  the  point  where 
the  body  lay.  The  body  lay  about  forty  feet  southwest  from  the 
postoffice  window.  The  picket  fence  stood  about  fifteen  feet  from 
the  body,  towards  the  postoffice,  but  was  no  obstruction  to  the  view 
from  the  window,  even  if  the  object  to  be  observed  lay  prone  on 
the  ground. 

R  H.  Lansing,  recalled  by  the  State,  testified  that  he  identified 
one  of  the  hats  found  at  the  body  as  the  hat  worn  by  the  defendant 
not  exceeding  thirty  minutes  before  the  shooting.  The  hat  in  evi- 
dence was  the  identical  hat  worn  by  the  defendant  wben-he  left  the 
Vol.  XIX— 14 
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witness's  office  with  the  deceased,  and  was  the  same  hat  that  was 
foand  lying  on  the  ground  a  little  west  of  the  body.  It  had  been 
in  the  possession  of  the  witness  since  the  inquest  over  the  body  of 
the  deceased.  The  other  hat  in  evidence  was  the  same  hat  that  the 
deceased  wore  when  he  left  the  witness's  office  with  the  defendant, 
and  which  was  foand  after  the  killing,  near  the  body.  An  indenta- 
tion on  the  crown  of  that  hat  looks  as  though  it  had  been  made  by 
a  blow. 

W.  T.  Dalrymple  testified,  for  the  State,  that  he  last  saw  the  de- 
ceased alive  in  Justice  Laning's  office,  a  few  minutes  before  his 
death,  on  July  22, 1884.  Deceased  and  the  defendant  left  Laning's 
office  together  not  exceeding  thirty  minutes  before  the  dead  body 
was  found.  When  they  left  the  office  the  defendant  was  in  the 
custody  of  the  deceased.  Witness  heard  a  conversation  between 
the  deceased  and  the  defendant,  which  transpired  in  Laning's  office. 
Defendant  was  required  by  the  justice  to  give  an  appearance  bond, 
and  the  deceased  proffered  to  go  with  him  in  search  of  sureties. 
Defendant  said  that  he  thought  he  could  make  bond.  Witness  saw 
no  more  of  the  deceased  alive  after  he  left  the  office,  and  no  more 
of  the  defendant  until  after  his  recent  capture.  The  deceased,  who 
was  a  right-handed  man,  had  his  six-shooter  fastened  to  his  right 
side,  the  handle  curving  backwards  and  a  little  behind.  The  scab- 
bard in  which  he  carried  his  pistol  was  short  enough  to  disclose  the 
cylinder  of  the  pistol  and  render  its  removal  easy.  Deceased  was 
a  very  stout,  muscular  man.  Witness  heard  three  or  four  shots  a 
few  minutes  after  the  parties  left  Laning's  office,  and  saw  an  ex- 
cited crowd  of  people  gathering  about  the  point  where,  a  few 
minutes  later,  he  saw  the  body  of  the  deceased.  It  lay  in  the  road, 
,  on  the  most  direct  route  between  witness's  office  and  the  residence  of 
Will  Wallace.  The  pistol  belt  and  scabbard  were  on  the  body 
when  the  witness  reached  it,  but  the  pistol  was  gone.  Two  hats 
lay  near  the  body.  One  was  the  hat  worn  by  the  deceased,  and  the 
other  the  hat  worn  by  the  defendant  when  tbey  left  Laning's  office. 
As  he  left  the  justice's  office  the  defendant  said  that  he  had  a  hun- 
dred  acres  of  land  on  which  he  would  give  a  lien  to  any  one  as 
indemnity  for  signing  his  bond. 

E.  L.  Houghton  testified,  for  the  State,  that  he  first  formed  the 
acquaintance  of  the  defendant  on  July  17  or  18, 1884.  He  last  saw 
the  deceased  alive  a  few  minutes  before  he  was  killed,  when  the 
defendant  was  on  trial  before  Justice  Laning,  sitting  as  an  exam« 
ining  magistrate.  The  trial  resulted  in  the  justice  binding  the  de- 
fendant over  to  appear  before  the  grand  jury.    The  examinatioa 


\ 


Digiti 


ized  by  Google 


1885.]  Davis  v.  The  State.  211 

fitatement  of  the  case. 

was  had  about  3  o'clock  in  the  evening.  Witness  was  one  of  de- 
fendant's ooansel  in  that  proceeding.  When  the  decision  of  the 
coart  was  announced,  defendant  said  that  he  thought  he  could  make 
the  bond  required,  and  the  deceased  proffered  to  take  him  to  se3 
anv  one  he  might  name,  and  the  two  left  together,  ostensibly  to 
arrange  the  matter.  Witness  saw  them  pass  his  office,  going  in  the 
direction  of  the  point  where  the  body  was  found  a  few  minutes 
later.  Witness  beard  three  reports  of  a  pistol  at  or  about  that  place. 
He  was  tardy  in  reaching  the  body,  and  found  a  large  crowd  already 
assembled.  Witness  identified  one  of  the  hats  in  evidence  as  the 
hat  worn  by  the -defendant  when  he  left  Laning's  office.  The  de- 
ceased was  a  much  larger  man  than  the  defendant,  and  was  very 
mascnlar  and  active. 

E.C.  Bonham  testified,  for  the  State,  that  he  last  saw  the  deceased 
alive  in  company  with  the  defendant  in  front  of  the  Rural  printing 
office,  a  few  minutes  before  deceased's  death.  When  he  and  defend- 
ant left  that  point  they  went  in  the  direction  of  the  postoffice.  The 
deceased,  in  going  off,  walked  to  the  left  and  a  little  in  front  of  the 
defendant.  He  then  had  his  pistol  in  a  scabbard  on  his  right  side, 
quartering  back.  Witness  was  acting  as  county  attorney  at  that 
time.  He  heard  four  shots  in  the  vicinity  of  the  postoffice  within 
ten  minutes  after  the  deceased  and  the  defendant  left  the  Rural 
office,  going  in  that  direction.  Immediately  after  these  shots  were 
fired  he  heard  a  voice,  which  he  recognized  as  that  of  Mr.  Swanson, 
call  out  that  a  man  was  killed.  He  ran  to  the  place  and  found  the 
dead  body  of  the  deceased.  The  defendant  was  nowhere  visible, 
and  the  witness  did  not  see  him  again  until  he  was  jailed  a  few 
^eeks  before  this  trial.  The  body  of  the  deceased  lay  in  the  street 
on  the  direct  route  from  town  to  Wallace's  house.  Witness  i  denti- 
fied  one  of  the  hats  found  near  the  dead  body  as  the  hat  worn  by 
the  defendant  a  few  minutes  before  the  killing.  The  body  lay 
about  forty  feet  from  the  postoffice,  and  in  plain  view  of  the  post- 
office  window.  The  picket  fence  which  inclosed  the  postoffice  was 
no  obstruction  whatever.  Kot  more  than  thirty  minutes  had  elapsed 
once  the  deceased  and  the  defendant  left  Laning's  office  when  the 
witness  saw  the  body. 

Cross-examined,  the  witness  testified  that  two  or  three  persons 
reached  the  body  before  he  did.  The  belt  and  scabbard  were  still 
on  the  body;  the  latter  being  drawn  around  in  front  of  where  the 
deceased  usually  wore  it.  Witness  had  no  recollection  of  seeing  a 
handkerchief  on  the  ground  near  the  body. 

Mrs.  Wallace  was  the  next  witness  for  the  State.    She  lived  in 
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the  town  of  Llano  on  the  22d  day  of  July,  1884.  She  knew  the  de- 
fendant, but  had  no  acquaintance  with  the  deceased  in  his  life-time, 
though  she  knew  him  when  she  saw  him.  The  deceased  and  the 
defendant  came  to  the  witnesses  house  about  4  o'clock  on  the  even- 
ing of  July  22,  1884.  The  deceased  asked  the  witness  where  her 
husband  could'  be  found,  and  the  defendant  stepped  to  the  water 
bucket  and  got  a  drink.  The  two  shortly  left  the  witness's  bouse 
together,  going  in  the  direction  of  the  postoffice,  the  defendant 
walking  on  the  right  of  the  deceased.  They  turned  a  corner  on  the 
way  to  the  postoffice,  and  passed  beyond  the  sight  of  the  witness. 
Witness  heard  pistol  or  gun  shots  in  the  vicinity  of  the  postoffice 
after  the  men  had  been  gone  from  her  house  about  long  enough  to 
reach  the  postoffice.  Two  or  three  minutes  after  the  last  shot  was 
fired,  the  witness  saw  the  defendant  running  in  a  south  direction. 
He  was  bare-headed,  and  had  a  pistol  in  his  hand.  When  he  first 
appeared  at  the  house  in  oompany  with  the  deceased,  the  defendant 
appeared  greatly  excited  and  much  embarrassed.  Mrs.  Newt.  Nance 
was  visiting  witness  that  day,  and  was  present  with  the  witness 
when  the  two  men  came  to  the  house  together,  and  was  standing 
with  the  witness  when  the  defendant,  after  the  shooting,  passed 
south,  in  flight.  The  defendant  had  on  a  hat  but  no  pistol  when  he 
and  deceased  were  at  the  witness's  house.  Since  she  saw  the  de- 
fendant in  flight,  armed  with  a  pistol  and  bare-headed,  the  witness 
had  not  seen  him  until  she  saw  him  in  court  upon  this  trial.  Wit- 
ness's husband's  name  was  W.  C.  Wallace,  but  he  was  commonly 
known  as  Will  Wallace.  Wallace  was  in  town  when  deceased  and 
defendant  called  for  him  at  the  house. 

Mrs.  T.  N.  Nance  testified,  for  the  State,  that  she  was  visiting 
Mrs.  Will  Wallace  on  the  evening  of  July  22, 1884,  and  was  present 
with  her  when  the  defendant  and  the  deceased  came  to  Wallace's 
house  on  that  afternoon.  She  saw  the  parties  leave  the  house 
together  and  go  off  towards  town.  Shortly  after  they  turned  the 
corner  towards  the  postoffice,  the  witness  heard  as  many  as  four 
shots,  fired,  according  to  sound,  in  the  immediate  vicinity  of  the 
postoffice.  A  very  short  time  after  the  last  shot  was  fired,  the  wit- 
ness saw  the  man  who  had  just  left  Wallace's  with  the  deceased, 
running  towards  Doctor  Brown's  pasture.  He  was  bare-headed  and 
had  a  pistol  in  his  hand.  He  was  running  as  long  as  the  witness 
could  see  him.  Witness  had  no  doubt  in  her  own  mind  that  the 
man  she  saw  in  flight  was  the  man  who  had  been  to  Wallace's  but 
a  few  minutes  before  with  the  deceased,  though  she  declined  to 
positively  identify  the  defendant.    The  witness  could  not  identify 
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the  hat  worn  by  the  defendant  on  the  occasion  of  his  call  at  Wal- 
lace's house.  Witness  thought  that,  but  for  the  excitement  at  the 
time  when  the  man  passed  Wallace's  in  flight,  she  could  have 
determined  positively  whether  or  not  he  was  the  same  man  who  left 
Wallace's  with  deceased  a  few  minutes  before.  She  could  not  now 
identify  the  defendant  as  the  man  who  called  at  Wallace's  with 
deceased.     She  had  never  seen  that  man  before.that  call. 

Mrs.  Hart  testified,  for  the  State,  that  she  was  postmistress  in 
the  town  of  Llano.  She  was  in  her  olHce  on  the  evening  of  July 
22, 1884,  when  the  deceased  and  the  defendant  passed  that  office, 
going  west.  She  saw  them  and  heard  them  talking  about  a  bond. 
Within  the  next  ten  or  fifteen  minutes  she  heard  a  shot  fired,  and 
asked  who  was  shooting.  She  presently  heard  a  second  shot  and 
went  to  the  widow,  on  looking  out  of  which  she  saw  two  men 
straggling  on  the  ground.  These  two  men  she 'recognized  as  the 
deceased  and  the  defendant,  whom  she  saw  a  few  minutes  before 
pass  the  ofiSce  going  west.  The  deceased  was  on  top  of  the  defend- 
ant, and  the  defendant  had  the  pistol.  The  witness  saw  the  pistol 
in  the  defendant's  hand,  and  saw  him  fire  the  third  shot.  At  that 
time  the  defendant  had  nearly  secured  the  topmost  position.  Pres- 
ently he  crawled  out  from  under  the  deceased  and  fired  the  fourth 
shot,  and  deceased  fell  over  and  died  without  a  struggle.  The  de- 
fendant then  sprang  up  and  ran  off,  bare-headed,  with  the  pistol  in 
his  hand.  Witness  could  plainly  see  the  parties  during  the  struggle. 
The  picket  fence  was  too  near  the  office  window,  and  the  parties 
too  far  from  the  fence,  for  the  fence  to  obstruct  the  view.  Defend- 
ant did  not  look  back  in  his  flight,  so  long  as  the  witness  could  see 
him. 

Gross-examined,  the  witness  stated  that  there  was  nothing  in  the 
deceased's  hand  that  she  could  see  during  the  scuffle.  The  defend- 
ant, while  scuffling  with  the  deceased,  had  the  pistol  in  his  right 
hand.  The  feet  of  the  two  men  during  the  struggle  ranged  back- 
wards towards  the  witness.  She  did  not  notice  the  direction  in 
which  the  pistol  was  pointed.  None  of  the  balls  struck  witness's 
house.    Witness  saw  the  defendant  fire  the  third  and  fourth  shots. 

Doctor  J.  H.  Miller  testified,  for  the  State,  that  he  saw  the  dead 
body  of  the  deceased  on  the  22d  day  of  July,  1884,  between  his  office 
and  the  postoffice.  It  lay  about  sixty  feet  southeast  from  witness's 
oflSce.  Witness  heard  four  shots  at  the  point  where  the  body  lay, 
a  few  moments  before  he  saw  the  body.  The  witness  started  to  the 
body  immediately  after  the  last  shot  was  fired.  He  examined  the 
body  and  found  the  wounds  described  by  previous  witnesses.    The 
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deceased  gasped  twice  very  feebly  after  the  witness  reached  him. 
Deceased  died  from  the  efFects  of  his  woonds.  Witness  was  the 
first  person  to  reach  the  body.  The  deceased's  belt  and  scabbard 
were  on  his  body,  but  his  pistol  was  gone.  The  shot  in  the  neck 
was  such  an  one  as  would  ordinarily  cause  instant  death. 

Ben  Ligon  was  the  next  witness  for  the  State.  He  testified  that 
be  saw  the  deceased  and  the  defendant  together  some  time  on  the 
afternoon  of  July  22,  1884.  He  next  saw  the  defendant  at  Sher- 
man, in  the  Grayson  county  jail.  The  witness  had  a  conversation 
with  the  defendant  in  that  jail,  at  that  time.  He  had  not  yet  been 
arrested  on  the  charge  of  this  murder.  Witness  pointed  him  out 
and  called  him  0.  C.  Davis.  He  replied  that  his  name  was  Thomas 
Simpson  and  not  Davis.  This  occurred  on  the  18th  day  of  April, 
1885.  Witness,  with  others,  made  search  for  the  defendant  after 
the  killing  of  the'  deceased,  but  failed  to  find  him;  nor  did  he  see 
him  again  until  he  saw  him  in  the  jail  in  Sherman  in  April,  1885. 

Cross-examined,  the  witness  testified  that  he  heard  no  one  of 
those  engaged  in  the  pursuit  of  defendant  after  the  killing  of  the 
deceased  threaten  to  lynch  him  if  caught.  He  heard  one  man  ex* 
press  fears  of  the  sequel  if  defendant  was  caught.  Witness,  having 
heard  that  the  sheriff  of  Grayson  county  had  a  man  in  custody  who 
was  supposed  to  be  the  defendant,  wrote  to  that  sheriff  on  behalf 
of  Sheriff  Beeson  to  send  a  photograph,  and  afterwards  telegraphed 
from  Lampasas  to  the  said  sheriff  to  hold  the  man  until  they  could 
arriva  Witness  and  Sheriff  Beeson  went  to  Sherman  together, 
identified  and  secured  the  defendant. 

Deputy  County  and  District  Clerk  Hargis  was  next  sworn  for  the 
State.  He  produced  the  record  book  of  appointments,  etc.,  and 
read  the  appointment,  oath  and  bond  of  the  deceased  as  deputy 
sheriff  of  Llano  county.    The  State  closed. 

Doctor  Stark  was  the  first  witness  for  the  defense.  He  testified 
that  he  had  examined  the  defendant's  head  and  found  a  wound  on 
it  one  and  a  half  inches  long.  He  found  a  rent  in  the  hat  in  evidence 
corresponding  with  that  wound.  Witness  could  not  tell  what  made 
either  the  wound  or  the  rent.  The  instrument  used,  howev^er,  was 
not  a  very  sharp  one.  Witness  had  practiced  medicine  eighteen 
years. 

Cross-examined,  the  witness  testified  that  he  had  no  diploma  as  a 
surgeon.  He  had  a  certificate,  but  not  from  a  faculty  or  institute. 
The  scar  of  a  wound,  when  healed,  will  not  be  nearly  so  large  as 
the  original  wound.  It  was  the  recollection  of  the  witness  that  the 
wound  on  the  defendant's  head  was  on  the  left  side.    Witness  did 
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not  know  how  defendant  generally  wore  his  bat,  bat  knew  that  if 
the  hat  was  set  in  a  natural  position  on  his  head  the  rent  in  it 
would  correspond  with  the  scar.     . 

G.  W.  Holden  was  the  next  witness  for  the  defense.  He  testified 
that  he  was  standing  near  Doctor  Miller^s  stable  when  the  deceased 
was  killed.  He  heard  the  four  shots  fired^  and  heard  the  whistle  of 
the  first  ball  as  it  passed  him  and  struck  the  stable.  It  struck  the 
stable  about  seven  feet  from  the  ground,  and  passed  out  of  the  oppo- 
site side  of  the  stable  some  eight  or  nine  feet  from  the  ground.  A 
string  extended  from  the  bullet  hole  in  the  rear  of  the  stable  and 
through  that  in  front,  and  carried  out  into  the  street,  would  strike 
a  man  about  vest  high.  At  seven  steps  it  would  strike  a  man  a  foot 
above  the  vest  pocket.  The  ball  described  was  shot  from  the  north 
towards  the  soutL  The  witness  saw  the  body  of  the  deceased  after 
the  shooting.  It  lay  in  the  middle  of  the  street  in  a  kind  of  wash- 
out. Witness  could  see  no  sign  of  a  scuffle  on  the  ground.  Witness 
lay  down  on  the  ground  to  test  the  view  between  the  point  where 
the  body  lay  and  the  postoffice  window.  It  was  an  easy  matter  to 
see  through  the  spaces  between  the  pickets,  but  witness  could  not 
say  whether  or  not  the  window  could  be  seen  over  the  fence  from 
that  point.  Witness  was  not  the  first,  but  was  among  the  first,  of 
the  people  to  reach  the  body.  As  be  approached  the  body  he  saw 
a  bare-headed  man  with  a  pistol  in  his  hands  running  past  Wallace's 
house. 

A.  J.  Caruthers  testified,  for  the  defense,  that  he  measured  the 
distance,  by  stepping  it,  between  the  point  where  the  body  lay  and 
the  stable.  That  distance  was  just  seven  steps.  The  straw  hat  lay 
five  steps  from  the  body  and  on  higher  ground,  and  about  eight 
steps  from  the  stable.  The  body  lay  northeast  from  the  bullet  hole 
in  the  stabla  Witness  aided  in  making  the  string-test  through  the 
bullet  boles  in  the  stable.  The  range  indicated  by  that  string  was 
nearer  on  a  line  from  the  hat  to  the  bullet  hole  in  the  stable  than 
from  the  body  to  the  bole.  The  point  where  the  hat  was  found,  as 
pointed  out  by  Captain  Brown,  was  about  one  foot  east  from  the 
line  of  the  string.  The  ground  gave  some  indications  of  a  struggle. 
The  point  where  the  body  lay  was  seven  or  eight  feet  west  of  the 
line  indicated  by  the  string.  Witness  did  not  think  that  a  blow  on 
the  crown  of  the  head  would  knock  a  man's  hat  off. 

W.  A.  Yett  testified,  for  the  defense,  that  during  the  defendant's 
incarceration  in  jail  he  heard  the  deceased  say:  ''I reckon  I  have 
one  of  the  sorest-headed  chronic  sons-of-b — hs  ever  seen.  His  name 
is  C.  C.  Davis,  and  I  could  make  a  shooting  block  out  of  him." 
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Two  or  three  days  later,  deceased,  in  the  hearing  of  the  witness, 
made  sabstantially  the  same  remark.  He  made  the  remark  the  last 
time  in  the  office  of  Dalrympio  &  Houghton.  Witness  thought  that 
some  one  present  said  something  to  deceased  about  the  remark.  He 
did  not  know  whether  or  not  deceased  knew  that  he,  witness^ 
was  related  to  defendant.  The  witness  and  the  father  of  the  de- 
fendant were  first  cousins.  Witness  had  not  seen  the  defendant 
prior  to  his  arrival  in  Llano,  since  he  was  a  very  small  boy.  Wit- 
ness, since  the  statement  of  the  deceased  in  the  office  of  Dalrymple 
&  Houghton,  had  spoken  to  them  about  it.  Houghton,  the  witness 
thought,  said,  ^'  Yes,"  or  at  least  something  to  indicate  that  he  heard 
and  remembered  the  remark  of  the  deceased.  He  did  not  recollect 
what  Dalrymple  said. 

E.  F.  Holden  testified,  for  the  defense,  that  he  was  among  the 
first  persons  to  reach  the  body  of  the  deceased  after  the  shooting. 
The  parties  present  appeared  to  be  considerably  excited.  He  saw 
several  of  them  preparing  to  follow  in  pursuit,  and  saw  a  number 
start  off  after  the  man  who  was  supposed  to  have  killed  the  deceased. 
The  ground  plainly  showed  evidences  of  a  struggle. 

C.  C.  Smythe  testified,  for  the  defense,  that  he  was  a  prisoner  in 
the  Llano  county  jail  during  the  period  of  defendant's  incarceration 
prior  to  the  killing  of  the  deceased.  Puring  that  time  he  heard  a 
dispute  between  deceased  and  defendant,  and  heard  the  deceased, 
upon  defendant  complaining  of  insufficient  food,  tell  the  defendant 
that  he  would  put  him  in  a  cell  alone,  on  bread  and  water,  if  be 
heard  any  more  such  talk;  that  if  that  would  not  do,  he  would  buck 
and  gag  him,  and  that  if  bucking  and  gagging  was  insufficient,  ho 
would  shoot  a  light-hole  through  him.  He  also  told  the  defendant 
that  if  he,  defendant,  wanted  to  "crawl"  him,  deceased,  when  he 
got  out  of  jail,  he  would  be  offered  the  opportunity. 

Cross-examined,  the  witness  testified  that,  during  the  dispate 
spoken  of,  the  deceased  told  the  defendant  that  he  was  in  a  poor  pla^se 
to  be  complaining;  that  if  he  did  not  like  the  fare,  his  best  plan  was 
to  make  bond  and  secure  his  release.  Witness,  defendant  and  an- 
other man  were  in  the  cage  at  that  time.  Two  other  men  were  in 
the  corridor.  This  all  occurred  on  July  19,  1884:.  Defendant,  who 
owed  the  witness  fifty  cents,  paid  the  witness  as  he  went  to  the  ex- 
amining court  on  July  22d,  saying  that  he  expected  to  beat  the  case, 
and  would  not  come  back  to  the  jail.  On  the  day  before  the  exam- 
ining trial  was  had,  the  defendant  said  that  it  was  hard  that  he  bad 
to  lay  in  jail;  that  he  had  heard  that  papers  for  his  arrest  for  horse 
stealing  in  Blanco  county  were  in  the  hands  of  the  rangers,  but  that 
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he  did  not  believe  it;  that  he  did  not  so  muoh  care  for  the  reflection 
his  arrest  cast  upon  himself,  but  that  he  disliked  very  much  the  odor 
of  disgrace,  because  of  his  mother  and  sisters.  On  the  24th  day  of 
July,  1884,  the  witness  saw  the  following  words  written  on  the  jail 
wall:  "0.  C.  Davis  is  dead.  July  22,  1884."  Witness  did  not 
know  who  wrote  those  words  on  the  jail  wall.  The  conversation 
about  the  trial,  and  the  payment  to  witness  of  the  fifty  cents  by  the 
defendant,  occurred  in  jail  about  one  hour  before  the  defendant  was 
taken  to  the  examining  court.  Witness  thought  he  had  told  some 
parties  about  that  conversation,  and  thought  he  had  said  more  to 
one  man  than  he  had  detailed  on  the  stand.  He  was,  however,  talk- 
ing then,  whereas  he  was  now  under  oath.  He  had  no  particular 
reason  for  making  a  statement  out  of  court  different  to  the  one  he 
made  in  court.  He  talked  out  of  court,  just  to  be  talking.  Defend- 
ant had  never  said  anything  more  in  regard  to  the  deceased,  his 
arrest,  and  his  case  in  the  examining  court,  in  the  presence  of  the  wit- 
ness than  the  witness  has  testified  to.  Witness  told  John  Oatman, 
on  the  day  after  the  killing  of  deceased,  that  the  deceased  had  uni- 
formly treated  the  prisoners  well,  and  that  he  had  never  seen  a 
more  considerate  jailer.  Witness  made  this  remark  for  the  purpose 
of  enlisting  sympathy  in  his  own  behalf.  The  excitement  incident 
to  the  killing  disclosed  the  fact  that  the  deceased  had  many  friends 
in  the  community,  and  the  witness  sought  by  his  declaration  to  Oat- 
man to  benefit  himself.  Mrs.  O'Bannon  usually  attended  her  hus- 
band when  he  fed  the  prisoners.  Witness  did  not  remember  whether 
or  not  she  was  present  when  deceased  and  defendant  had  the  dis- 
pute.   The  defense  closed. 

Mrs.  H.  C.  Harred  was  called  for  the  State  in  rebuttal.  She  tes- 
tified that  she  had  known  the  defendant  since  1861.  He  has  had  a 
scar  on  the  left  side  of  his  forehead  since  his  early  childhood.  His 
mother  pointed  that  scar  out  to  the  witness  nineteen  years  ago. 

Cross-examined,  the  witness  said  that  she  had  not  discussed  this 
case  to  any  one  prior  to  her  arrival  at  the  court-house  on  the  morn- 
ing she  testified,  when  she  talked  about  it  with  the  district  attorney. 
She  did  not  know  what  the  State  expected  to  prove  by  her  until  she 
arrived  at  the  court-house.  Witness  knew  the  defendant  on  trial 
to  be  the  same  person  she  knew  in  his  childhood  in  Burnet  county, 
Texas,  and  knew  that  he  then  had  the  scar  that  he  has  now  over  the 
left  eye. 

W.  P.  O'Kelley  testified,  for  the  State,  in  rebuttal,  that  he  first 
saw  the  defendant  in  1884,  when  he  and  the  defendant  were  work- 
ing together  on  the  court;house.    One  day  the  two  went  to  the  well 
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to  get  a  drink  of  water.  The  defendant  sat  down  on  the  cnrbing 
to  rest  a  minnte  or  two,  and  as  he  did  so  he  took  off  his  hat  and 
roached  his  hair  with  his  hand.  As  he  roached  his  hair  the  witness 
saw  a  scar  on  the  top  of  his  head  on  the  left  side.  Witness  related 
this  fact  to  a  crowd  at  Mclnnis's  store  a  short  time  after  O^Bannon 
was  killed.  Witness  had  not  discassed  that  scar  since  with  any  one, 
and  did  hot  know,  until  he  reached  court,  what  was  expected  to 
be  proved  by  him.  He  first  told  Mr.  Dalrymple,  of  counsel  for 
the  State,  what  he  knew  about  the  scar,  just  before  taking  the 
stand. . 

Mrs.  O'Bannon,  the  widow  of  the  deceased,  testified  for  the  State, 
in  rebuttal,  that  at  the  time  of  the  homicide  the  family  of  the  de- 
ceased occupied  the  lower  apartments  of  the  Llano  county  jail. 
Witness  generally  went  with  the  deceased  to  feed  the  prisoners,  and 
did  so,  except  on  two  occasions,  during  the  period  of  defendant's 
incarceration  prior  to  the  homicide.  On  one  morning,  when  the 
witness  went  with  deceased  to  feed  the  prisoners,  defendant 
grumbled  because  he  was  not  given  beef  for  breakfast.  Deceased 
replied  that  he  could  not  afford  to  feed  them  beef  for  breakfast 
Defendant  cursed  the  deceased.  Deceased  told  him  to  hush  up; 
that  he  could  not  resent  his  oaths  while  he  had  him  in  custody. 
Deceased  fed  the  prisoners  well,  and,  in  the  opinion  of  the  witness, 
was  entirely  too  lenient  with  them. 

W.  A.  H.  Miller  and  R  A.  Mclnnis  testified,  for  the  State,  that 
the  palm  of  the  deceased's  right  hand,  when  they  saw  it  shortly 
after  the  killing,  appeared  to  be  powder-burned. 

The  court's  charge  upon  the  law  of  self-defense,  referred  to  in  the 
ninth  head-note  of  this  report,  reads  as  follows : 

"Every  person  is  permitted  by  law  to  defend  himself  against  any 
unlawful  attack  injuring,  or  reasonably  threatening  injury  to  his 
person,  and  is  justified  in  using  the  necessary  and  reasonable  force 
to  accomplish  it,  but  not  more  than  the  circumstances  reasonably 
indicate  to  be  necessary.  Homicide  is  justified  by  law  when  com- 
mitted in  defense  of  one's  person  against  an  unlawful  and  violent  at- 
tack made  in  such  manner  as  to  produce  a  reasonable  expectation  or 
fear  of  death,  or  some  serious  bodily  injury.  Nor  is  a  party  bound 
to  retreat  before  making  such  defense  as  the  circumstances  of  the 
case  may  reasonably  indicate  to  be  necessary  for  his  protection 
against  the  attack;  and  when  such  state  of  case  exists,  defendant 
will  be  entitled  to  be  acquitted."  -^ 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 


Digiti 


ized  by  Google 


I 


1885.]  Davis  v.  The  State.  219 

•  ■ 

Opinion  of  the  oonrt, 

Ftsher  dk  Totonesy  for  the  appellant. 

J.  3.  BurtSy  Assistant  Attorney-General,  for  the  State. 

HiTRT,  Judge.  Appellant  appeals  from  a  ponviction  of  marderof 
the  first  degree,  for  the  marder  of  James  B.  O'Bannon,  the  punish- 
ment being  confinement  in  the  penitentiary  for  life.  We  will  dis- 
cass  the  errors  in  the  order  in  which  they  are  presented  in  the  brief 
of  appellant  The  first,  second  and  third  assignments  will  be  treated 
together,  because  they  treat  of  the  same  matter. 

The  canse  being  regularly  reached  and  called  for  trial,  the  State 
annoanced  ready  for  trial,  whereupon  defendant  filed  and  presented 
his  motion  for  a  change  of  venue  upon  the  ground  ^'  that  there  ex- 
isted in  the  county  of  Llano,  where  this  prosecution  is  commenced, 
so  great  a  prejudice  against  him  that  he  cannot  obtain  a  fair  and 
impartial  trial."  This  application  was  signed  and  sworn  to  by  de- 
fendant, and  was  supported  by  the  following  affidavit: 
"State  of  Texas,  County  of  Llano. 

"  Now  comes  Wm.  A.  Yett,  H.  0.  Oatman,  T.  J.  Moore  and  J. 
R.  Moss,  credible  citizens  of  Llano  county,  Texas,  each  of  whom, 
being  duly  sworn,  states  on  oath  that  the  allegations  in  the  above 
and  foregoing  application  for  change  of  venue,  on  the  reverse  hereof, 
are  true. 

(Signed)  «W.  A.  Tbtt, 

«H.  C.  Oatmajt, 

«T.  J.  MOOBE, 

«J.  R.  Mobs.'* 
To  this  application  the  following  answer  controverting  the  same 
was  filed  by  the  district  attorney : 

"  And  now  comes  the  State  by  her  attorney  and  denies  all  and 
singular  the  allegations  in  defendant's  motion  for  a  change  of  venue, 
and  says  that  there  is  not  so  great  a  prejudice  existing  against  the 
defendant  C.  C.  Davis  in  Llano  county  as  to  prevent  him  from  get- 
ting a  fair  and  impartial  trial  in  said  county ;  and  states  affirmatively 
that  he  can  get  a  fair  and  impartial  trial  in  said  county  of  Llano. 
And  the  district  attorney  states  further  that  W.  A.  Tett,  one  of  the 
affiants  to  the  truth  of  defendant's  motion,  is  a  relative  of  defend- 
ant; that  H.  C.  Oatman,  another  of  the  affiants  to  the  truth  of  de- 
fendant's motion  for  change  of  venue,  is  a  tenant  of  said  W.  A. 
Yett;  that  T.  J.  Moore  and  James  Moss,  the  other  two  affiants  to 
the  truth  of  defendant's  motion,  are  resident  citizens  of  the  southern 
portion  of  Llano  county,  and  are  not  acquainted  with  the  sentiment 
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throoghoat  the  county  of  Llano,  Texas.    Tbat  there 
een  hundred  legal  jurors  in  Llano  county,  and  that  de- 
3t  a  fair  and  impartial  trial."    This  answer  was  sup- 
affidavits  of  eight  citizens  of  the  county. 
78,  Code  Criminal  Procedure,  it  is  provided: 
of  venue  may  be  granted  on  the  written  application 
int,  supported  by  his  own  affidavit  and  the  affidavit 
o  credible  persons,  residents  of  the  county  where  the 
instituted,  for  either  of  the  following  causes,  the  truth 
f  of  Avhich  the  court  shall  determine: 
lere  exists  in  the  county  where  the  prosecution  is  com- 
lat  a  prejudice  against  him  that  he  cannot  obtain  a 
rtial  trial." 

►83,  Code  Criminal  Procedure,  it  is  further  provided: 
lity  of  the  persons  making  affidavit  for  change  of 
ir  means  of  knowledge,  may  be  attacked  by  the  affi- 
dible  person,  and  the  issue  thus  formed  shall  be  tried 
3d  by  the  judge,  and  the  application  granted  or  refused, 
i  facts  shall  warrant." 

wer  controverting  the  application  the  defendant  de- 
^^  Because  it  does  not  attack  the  credibility  of  either 
supporting  said  motion."  2d.  "It  does  not  attack  the 
)wledge  of  said  parties  supporting  said  motion,  and 
3  answer  to  defendant's  motion."  The  court  overruled 
and  defendant  excepted  and  reserved  his  bill  of  ex- 

n  presented  for  our  determination  is  the  sufficiency  of 
controverting  the  motion  to  change  the  venue  of  the 

e  of  Criminal  Procedure,  treating  of  the  subject  of 
me,  article  583  was  added  by  an  act  passed  February 
hence  we  can  obtain  no  light  bearing  upon  the  ques- 
from  adjudications  prior  to  that  date.  This  article 
passed  when  the  opinions  were  delivered  in  Winkfield 
41  Texas,  148;  Crow  v.  The  State,  41  Texas,  468; 
The  State,  45  Texas,  148,  and  Grmom  v.  The  State,  4 
p.,  374. 

Id  V.  The  State^  Koberts,  Chief  Justice,  holds  that  when 
;  makes  application  for  a  change  of  venue  because  of 
he  county  against  him,  the  prosecution  can  introduce 
>unter-affidavits,  showing  that  there  is  no  such  preju- 
is  "affirmative  "  evidence  of  the  fact  of  want  of  prej- 
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ndice,  and  that  in  fact  the  defendant  could  have  a  fair  and  impartial 
trial. 

In  Salinas  v.  Stillman,  25  Texas,  16,  it  is  held  that  counter-affida- 
vits, or  rebutting  testimony,  as  to  the  grounds  of  an  application  for  a 
change  of  venue  are  inadmissible. 

In  Walker  v.  The  SUzte,  42  Texas,  360,  it  was  held  that  the  appli- 
cation cannot  be  overturned  by  any  number  of  counter-affidavits  of 
a  negative  character;  and  in  Buford  v.  The  State^  4:3  Texas,  415,  it 
is  said :  "  nor  by  counter-affidavits  which  fail  to  show  that  the  state- 
ments of  the  application  are  not  true,  even  though  accompanied 
with  an  unsworn  statement  of  the  prosecuting  attorney." 

And  in  AnschicJes  v.  The  State^  45  Texas,  148,  it  was  held  that  the 
application  cannot  be  overborne  by  such  aflSdavits  as  do  not  attack 
the  character  of  the  compurgators  for  truthfulness  or  intelligence, 
nor  show  their  want  of  information. 

By  comparing  these  opinions  it  will  be  found  that  the  subject  is 
left  in  doubt  and  uncertainty,  especially  with  the  trial  judges.  The 
above  cases  were  all  passed  upon  prior  to  the  passage  of  article  583, 
and,  as  the  law  stood  before  this  article  was  added,  there  was  no 
provision  made  for  the  formation  of  a  written  issue  between  the 
defendant  and  the  State.  When  the  written  application  was  made, 
properly  supported  by  the  affidavit  of  two  "credible  persons,"  with- 
out an  affidavit  controverting  that  of  defendant,  the  application  for 
the  change  could  be  contested  by  the  State  in  the  manner  stated  in 
the  opinion  of  Chief  Justice  Roberts  in  Winkjield  v.  The  State.  But 
as  this  question  had  been  left  in  uncertainty  by  the  opinions  in 
Salinas  v.  Stillm^nj  Walker  v.  The  State^  Buford  v.  The  State  and' 
Anschicks  v.  The  State^  the  Legislature  undertook  to  supply  this  mat- 
ter by  adding  article  583. 

Now  let  us  examine  article  583.  The  State  has  the  right  to  con- 
trovert the  application ;  but  in  what  manner?  How  must  this  be 
done?  The  manner  is  plainly  pointed  out  in  this  article.  This  must 
be  done  by  the  affidavit  of  some  credible  person  that  the  general 
reputation  of  the  supporting  affiants  is  bad  (see  Willson's  Crim. 
Forms,  No.  639);  or  by  the  affidavit  of  some  credible  person  that 
their  means  of  knowledge  are  not  sufficient  to  support  and  justify 
the  statements  contained  in  their  said  affidavits.  (Willson's  Cr. 
Forms,  640.)  (While  we  do  not  intend  to  hold  that  Willson's  Forms 
must  be  strictly  followed,  we,  however,  believe  them  to  be  admirable 
precedents,  and  that,  if  adopted,  a  great  deal  of  trouble  would  be 
avoided.)  The  credibility  or  means  of  knowledge  of  the  persons 
making  the  affidavit  being  thus  attacked,  an  issue  is  formed  between 
tiie  defendant  and  the  State.    What  is  the  issue  or  issues! 
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Defendant,  the  applicant  for  the  change,  affirms  that  there  exists 
such  prejudice  in  the  county  against  him  that  he  cannot  obtain  a 
fair  and  impartial  triaL  To  this  he  makes  an  affidavit,  which  is 
supported  by  the  affidavit  of  at  least  two  credible  persons.  Now,  if 
there  be  no  affidavit  of  a  credible  person  made  controvertif^g  the 
affidavit  of  the  defendant's  supporting  affidavits,  the  change  must 
be  granted,  because  there  is  no  issue  between  the  parties.  But 
where  the  affidavit  of  some  credible  person  is  made  controverting 
the  credibility  or  the  means  of  knowledge  of  the  compurgators,  an 
issue  is  formed;  and,  until  this  be  done,  there  being  no  issue  between 
the  parties,  there  is  nothing  ^^  to  be  tried  and  determined  "  by  the 
judge.  But  when  this  is  done,  upon  whom  rests  the  burden  of 
proof?  We  think  upon  the  applicant  —  defendant  This,  however, 
is  a  nice  question.  The  affidavit  controverting  the  defendant's  sup- 
porting affidavit  being  made,  *^  the  issue  thus  formed  shall  be  tried 
and  determined  by  the  judge,  and  the  application  granted  or  refused, 
as  the  law  and  facts  shall  warrant" 

The  judge  must  try  and  determine  the  issue  formed  in  the  man- 
ner directed  in  said  article,  and  this  shall  be  done  as  the  law  and 
facts  shall  warrant  What  facts?  Those  adduced  on  the  trial  of 
the  issue  thus  formed;  and,  by  article  584,  the  facts  adduced  upon 
the  trial  of  this  issue  must,  to  authorize  this  court  to  revise  the  order 
refusing  a  change  of  venue,  be  reserved  in  a  bill  of  exceptions.  If 
the  credibility  of  the  supporting  affidavits  is,  by  the  proper  affi- 
davits, made  the  issue,  the  evidence  must  be  confined  to  this  issue; 
and  so  with  regard  to  the  means  of  knowledge,  if  that  be  the  issue 
formed. 

Just  what  facts  are  admissible  under  the  last  issue  (that  relating 
to  the  means  of  knowledge  of  the  supporting  affiants)  presents  an 
exceedingly  difficult  question.  We  believe  that,  under  this  issue, 
defendant  would  have  the  right  to  prove  the  existence  of  the  preju* 
dice  by  any  witness,  besides  the  affidavit  of  his  compurgators;  and, 
on  the  other  hand,  the  State  would  have  the  right  to  prove  that 
no  such  pr^ejudice  did  in  fact  exist  The  supporting  affiants  could 
thoroughly  be  tested,  as  to  their  means  of  knowledge,  by  either 
party. 

We  come  now  to  consider  the  sufficiency  of  the  affidavit  contro- 
verting the  affidavit  made  in  support  of  defendant's  motion  for 
change  of  venue.  Is  it  sufficient?  Does  it  controvert  the  credibil- 
ity of  the  compurgators?  It  does  not;  and  hence  there  was  no 
issue  formed  and  no  trial  could  be  had  upon  this  matter. 

Does  it  controvert  their  means  of  knowledge?  It  states  that 
Yett  is  a  relative  of  defendant    Suppose  he  is;  certainly  he  may 
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be  a  credibly  person.  Oatman  is  alleged  to  be  a  tenant  of  Yett. 
He,  too,  may  nevertheless  be  a  credible  person.  It  is  alleged  that 
Hoore  and  Moss  ^^  were  resident  citizens  of  the  sonthern  portion  of 
Llano  county,  and  are  not  acquainted  with  the  sentiment  of  the 
jarors  throughout  the  county."  A  person  may  reside  in  any  por- 
tion of  a  county,  and  still  have  the  very  best  means  of  knowing  the 
sentiment  of  the  people  of  the  county  in  regard  to  certain  matters. 
This  affidavit  does  not  directly  deny  the  means  of  knowledge,  and, 
if  inferential ly,  the  inference  is  quite  vague  and  uncertain.  Strange, 
indeed,  that  this  was  not  done  in  a  clear  and  direct  manner,  leaving 
nothing  to  inference. 

We  are  of  the  opinion  that  the  affidavit  is  fatally  defective,  and 
that  there  was  no  issue  formed  to  be  tried  and  determined  by  the 
jadga  This  being  the  case,  the  exceptions  or  demurrer  to  this  affi- 
davit should  have  been  sustained. 

But  to  the  bill  of  exceptions  to  the  order  of  the  court  overruling 
defendant's  demurrer,  the  learned  judge  appends  this  explanation : 
''The  parties  whose  affidavits  were  attached  to  the  application  for 
change  of  venue  were  all  examined  by  the  counsel  for  defendant 
and  State,  as  well  as  five  or  six  other  witnesses;  and,  after  full  ex- 
amination  into  the  matters  alleged  in  the  application,  and  the  means 
of  knowledge  of  affiants  thereto,  it  was  overruled  by  the  court." 

l^ow,  while  the  court  may  have  erred  in  overruling  the  defend* 
ant's  exceptions  to  the  answer  controverting  the  supporting  affida- 
vit, the  defendant  and  the  State,  without  any  objections  upon  the 
part  of  defendant,  went  fully  into  this  matter  by  examining  the 
compurgators  and  a  number  of  other  witnesses,  not  only  in  regard 
to  the  existence  of  prejudice,  but  as  to  the  means  of  knowledge  of 
the  supporting  affiants.  Appellant  might  have  objected  to  the  in- 
troduction of  any  evidence  until  a  legal  issue  was  formed ;  but  this 
was  not  done,  and  it  does  not  appear  that  any  incompetent  evidence 
was  received  upon  the  trial  of  the  issue,  though  not  formed  accord- 
ing to  article  583. 

We  are  not  able  to  perceive  in  what  manner  the  rights  of  appel- 
lant have  been  affected  in  this  matter, —  at  least,  not  to  such  extent 
as  would  require  a  reversal  of  the  judgment 

Fourth  assignment: 

It  appears  by  bill  of  exceptions  that,  after  the  persons  summoned 
as  jurors  had  been  sworn  to  answer  questions  as  to  their  qualiSca- 
tions,  the  court  called  each  juror  separately  and  tested  his  qualifica- 
tions by  asking  him  the  questions  prescribed  in  article  631  of  the 
Code  of  Criminal  Procedure,  and  interrogating  him  as  to  all  dis- 
qualifications and  causes  for  challenge  prescribed  in  article  636^  ex- 
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cept  challoDges  Kos.  3,  4  and  5 ;  and  when,  after  fall  examinatioa 
by  the  court,  it  was  found  that  no  cause  of  challenge  existed,  each 
juror  was  passed  to  the  State  for  challenge  for  cause,  and,  not  being 
challenged  by  the  State,  was  passed  to  defendant  for  challenge  for 
cause,  when  the  defendant  by  counsel  claimed  the  right  to  (by  his 
own  counsel)  interrogate  each  juror  as  to  cause  of  challenge,  for 
each  cause  which  might  exist.  The  court  refused  to  permit  this, 
stating  that  he  would  further  examine  such  juror  as  to  any  particular 
cause  for  challenge  which  defendant  might  suggest,  and  for  which 
he  desired  to  challenge  the  juror,  and  permit  defendant  to  produce 
evidence  aliunde  to  show  that  any  cause  for  challenge  existed.  To 
which  ruling  defendant  objected  and  challenged  each  juror  for 
cause  generally,  which  was  overruled  by  the  court,  and  defendant 
again  excepted. 

It  will  be  seen  from  the  bill  of  exceptions  that  the  court  inter- 
rogated each  juror  as  to  all  disqualifications  and  causes  for  chal- 
lenge contained  in  article  636,  except  Nos.  3,  4  and  5,  "  and  after  a 
full  examination  it  was  found  that  no  cause  of  challenge  existed.'' 
I?ow  it  is  not  contended  that  the  questions  propounded  by  the 
court  were  not  amply  sufiScient,  and  calculated  thoroughly  to 
test  the  competency  of  each  juror.  Nor  does  it  appear  that 
counsel  for  defendant  desired  to  propound  any  question  to  the 
jurors,  or  either  of  them,  which  was  refused  by  the  court  The 
simple  question  presented  is,  whether  the  defendant  had  the  right, 
by  his  counsel,  to  examine  the  jurors?  We  are  of  the  opinion  that^ 
within  proper  limits,  the  safer  practice  would  be  to  permit  counsel 
to  make  the  examination.  But  this  matter  is  within  the  discretion 
of  the  court,  and,  if  not  abused,  we  will  not  reverse  its  action  in. 
the  premises. 

Under  the  thirteenth  subdivision  of  article  636,  if  the  juror  an- 
swers that  there  is  established  in  his  mind  such  a  conclusion  as  to 
the  guilt  or  innocence  of  defendant  as  will  influence  him  in  his  action 
in  finding  a  verdict,  he  shall  be  discharged.  But  if  he  answers  that 
such  conclusion  will  not  influence  his  action  in  finding  a  verdict,  he 
shall  be  further  examined  by  the  court,  or  under  its  direction,  as  to 
how  his  conclusion  was  formed.  Here  we  see  that  upon  the  most 
important  matter  relating  to  his  competency,  the  court  is  expressly 
given  the  power  to  examine  the  juror.  And  if  this  examination  is 
not  sufficiently  full  and  pertinent,  certainly  counsel  for  defendant 
would  have  the  right  to  suggest  questions  calculated  to  elicit  the  real 
truth.  We  do  not  think  that  section  10  of  the  Bill  of  Rights  has  been 
impinged  in  this  matter. 

We  are  informed  by  bill  of  exceptions  that,  some  time  after  the 
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homicide,  defendant  was  confined  in  the  Sherman  jail  on  the  charge 
of  theft;  that  the  witness  Ligon,  being  informed  by  the  authorities 
of  Grayson  county  that  they  had  a  man  in  custody  supposed  to  be 
Davis,  went  to  Sherman  to  ascertain  if  said  man  was  in  fact  Davis, 
and  if  so  to  bring  him  to  Llano  county  to  answer  the  charge  of 
murder  in  this  case.  When  Ligon  reached  Sherman  he  went  to  the 
jail  and  there  had  a  conversation  with  defendant  as  follows:  Ligon 
says,  "  I  had  a  conversation  with  defendant  in  jail  at  Sherman.  I 
pointed  him  out  and  called  him  C.  C.  Davis.  He  said  his  name  was 
not  Davis,  that  his  name  was  Thomas  Simpson."  To  which  the  de- 
fendant objected  because  at  the  time  he  was  in  custody ;  which  ob- 
jection was  overruled,  and  these  facts  were  admitted  in  evidence. 

Defendant  being  in  custody,  whether  upon  this  or  any  other 
charge,  his  confessions  or  statements  were  not  admissible  against  him. 
{Taylor  v.  TAe  State,  Z  Texas  Ct.  App.,  387;  O'Connd  v.  The  State, 
10  Texas  Ct.  App.,  867.) 

Appellant  denied  his  name  and  gave  another  as  his  true  name, 
which  was  false.  From  this  several  inferences  may  be  drawn ;  but 
that  most  unfavorable  to  defendant,  that  this  was  done  to  prevent 
identification  and  thus  mislead  Ligon,  and  by  this  means  prevent 
him  from  taking  him  to  Llano  county  to  answer  for  the  killing  of 
O'Bannon.  From  this  conduct  the  inference  is  that,  as  defendant 
denied  his  name,  and  falsely  represeiited  that, he  bore  another  name, 
therefore  be  was  guilty  of  the  murder  of  O^Bannon.  While  such  a 
conclusion  might  be  drawn  from  this  conduct,  it  would  certainly  bo 
strained,  and  very  weak  and  flimsy.  When  viewed  in  the  light  of 
the  other  facts,  this  conduct  of  defendant,  though  suspicious,  is 
very  light  and  frivolous  indeed,  and  we  cannot  believe  that  it  bad 
the  slightest  tendency  to  induce  the  jury  to  find  the  defendant 
gailty.  And  while  this  confession  was  not  admissible,  defendant 
being  in  arrest,  still  we  do  not  think  it  at  all  probable  that  he  was 
injured  thereby,  it  being  overwhelmingly  proven  by  other  evidence 
that  be  was  the  man  who  killed  deceased. 

Again:  by  the  bill  of  exceptions  it  appears  that  defendant  being 
in  custody  of  O'Bannon  upon  a  charge  of  misdemeanor,  at  the  time 
and  for  a  half  hour  previous  to  the  homicide,  he  made  certain  state- 
ments and  remarks  to  O'Bannon  and  others.  Appellant  objected  to 
the  introduction  of  these  remarks  because  he  was  in  arrest  These 
remarks  were  made  prior  to  the  homicide,  and  were  not  confessions. 
It  would  be  a  monstrous  rule  to  hold  that  a  prisoner  could  murder  his 
keeper  or  the  officer  in  charge  of  him,  and  because  he  was  a  prisoner 
bis  acts  and  declarations,  before  and  at  the  time  of  the  killing,  could 
VouXlX— 15 
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^.  not  be  adduced  in  evidence  against  bim.    To  state  tbe  proposition 

^  '    demonstrates  its  unsoundness.  I 

i^r  Eighteenth  assignment:  : 

Sv  Upon  the  subject  of  express  malice  the  court  charged  the  jury         ! 

g  >  that  "Thj  deliberate  shooting  of  another  with  cool,  deliberate  mind         | 

?^-  and  formed  design,  if  resulting  in  death,  would  be  upon  express         j 

1^,  malice."    .    .    .    Appellant  objects  to  this  charge  because  it  omit-         I 

k:;  ted  '*  unlawful ;  "  for,  it  is  urged,  that  a  cool,  deliberate  killing  with 

formed  design  is  not  of  necessity  murder  of  either  degree;  that,  to 
^  make  it  so,  the  homicide  must  be  unlawful ;  and  in  support  of  this 

|i  proposition  we  are  referred  to  the  case  of  an  officer  executing  a  con- 

fr  .  viot,  coolly  and  deliberately,  or,  to  a  party  who  may  exercise  his 

k:^  right  of  self-defense  in  the  same  manner,  without  being  guilty  of 

^ «  any  offense.    These  propositions  may  be  true,  but  we  must  construe 

^::  the  charge  as  a  whole,  and  if,  when  so  construed,  there  be  no  error, 

>^'^  it  should  be  sustained. 

'^/  Applying  this  rule  to  the  charge  on  this  subject,  we  believe  it  is 

^l^-:-  correct.     The  jury  were  told  in  the  first  paragraph  "  That  every 

fw  person  of  sound  memory  and  discretion,  who  shall  unlawfully  kill 

1^  any  reasonable  creature  in  being.  With  malice  aforethought,  either 

^:.^  express  or  implied,  shall  be  deemed  guilty  of  murder.''    Now  it  is 

tf ;  altogether  improbable  that  the  omission  of  the  word  unlawful  in 

^■-  that  part  of  the  charge  relating  to  express  malice  induced,  or  was 

&/  calculated  in  the  slightest  degree  to  induce,  the  jury  .to  believe  that 

I'r  they  were  authorized  to  convict,  though  the  killing  be  lawful  by 

%  reason  of  the  right  of  self-defense. 

^1  We  are  of  the  opinion  that,  when  viewed  as  a  whole,  there  will 

^;  be  found  no  error  in  the  charge  because  of  this  omission. 

^f  .  Defendant,  by  counsel,  requested  a  charge  on  the  law  of  self- 

'^^  defense,  believing  that  given  by  the  court  defective,  "  because  it 

^^  hinges  the  necessity  to  kill  upon  the  facts  developed  on  the  trial, 

and  not  as  they  appeared  to  defendant  at  the  time."  We  have  ex- 
amined the  charge  of  the  court  with  reference  to  this  objection,  and 
are  of  tbe  opinion  that,  under  the  facts  of  this  case,  it  will  be  found 
correct.  It  is  not,  we  think,  obnoxious  to  the  objections  urged  by 
appellant. 
f  We  have  also  closely  examined  all  of  the  points  raised  in  the  reo- 

'■-■  ord,  though  not  insisted  upon  in  the  brief,  and  fail  to  discover  such 

error  as  will  require  a  reversal  of  the  judgment.    It  is  therefore 
affirmed. 

Affirmed. 
[Opinion  delivered  October  31, 1885.] 
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[No.  2044.]  __ 

I  19    227 

John  House  v.  The  State.  I^  m? 

19    227 

1.  Theft  —  Evidence  —  Consent.— Indictment  charged  that  Fred  and  John  D.       _?L_*^ 

were  the  owners  of  the  cattle  alleged  to  be  stolen.     The  proof  showed  that        35     30 
they  had  the  possession,  charge  and  control  of  the  same.    Held,  that,  ander        ^^   '32 
such  circumstances,  it  was  unnecessaiy  to  prove  the  consent  of  Andrew  D., 
the  real  owner. 

2.  Saice— E^vidence.  — The  trial  court,  in  a  theft  case,  permitted  a  witness  for 

the  State  to  testify  that  he  purchased  certain  cattle  from  the  defendant, 
which  cattle  were  taken  from  his  pasture  by  the  officers  of  the  law  and 
driven  to  the  town  of  G.,  and  there  were  penned  in  the  court-house  yard, 
and  that  Fred  and  John  D.  took  some  of  them  away  from  the  court-house 
yard.  Held,  that  the  evidence  was  competent  and  admissible,  in  view  of 
the  other  facts  in  proof. 
3i  Same. —  The  defense  reserved  exception  to  the  action  of  the  court  in  permit- 
ting the  sheriff  to  testify  that  he  had  received  official  notice  that  one  S.  had 
been  released  by  other  parties  from  the  penitentiary,  and  was  a  refugee 
from  justice.  Held,  that  such  evidence  was  admissible  in  view  of  the  testi- 
mony of  defendant's  wife,  who  testified  that,  a  short  time  before  a  man 
came  to  her  house  looking  for  stolen  cattle,  the  said  S.  ''brought some  cattle 
to  her  busband^s  pen,  put  them  into  the  pen  and  branded  them." 

4.  Same. —  Statements  of  a  defendant  made  after  the  commission  of  the  offense, 

which  are  in  effect  self-serving  declarations,  are  incompetent  as  evidence 
for  the  defense.  Likewise  are  the  statements  of  third  parties,  wlien  mere 
hearsay.  See  the  statement  of  tiie  case  for  testimony  properly  excluded 
under  this  rule. 

5.  Practice. — A  bill  of  exceptions  sets  out  that,  when  the  prosecuting  counsel 

interposed  objection  to  leading  questions  propounded  by  counsel  for  the  de- 
fense to  a  defense  witness,  the  court  replied:  "Let  him  go  on.  I  have 
cautioned  him  several  times.  I  reckon  the  jury  have  sense  enough  to  know 
whether  the  witness  is  telling  the  truth  or  not."  The  bill  fails  to  show 
in  what  resx)ect  the  rights  of  the  defendant  were  prejudiced  by  the  re- 
mark of  the  judge.  Held,  that  such  remark  was  not  in  the  nature  of  a 
reflection  upon  the  veracity  of  the  witness,  and  constitutes  no  ground  for 
reversaL 

6.  Same — Privilege  op  Counsel. —  This  court  will  reverse  a  conviction  be- 

cause in  the  trial  the  counsel  for  the  State  abused  his  privilege  of  debate, 
only  when  it  appears,  1,  that  the  remarks  used  in  argument  were  improper, 
and,  2,  that  they  were  of  a  material  character,  and  such  as,  under  the  cir- 
cumatances,  were  calculated  to  injuriously  affect  the  defendant's  rights. 
See  the  opinion  in  extenso,  and  the  statement  of  the  case,  for  statements  in 
argument  held  not  to  be  such  an  abuse  of  privilege  as  to  authorize  the 
reversal  of  the  judgment. 

7.  Theft— Chaboe  of  the  Ck>UBT. — See  the  statement  of  the  case  for  a  chai^ge 

of  the  court  which,  considered  in  connection  with  the  special  charges 
given,  presents  coiTectly  the  law  of  theft  as  applied  to  the  facts  proved  on 
thistriaL 

8.  Saxb— dBCUHBTANTlAL  EVIDENCE.— Failure  to  instruct  the  jury  upon  the 

law  of  circumstantial  evidence  is  not  error  when  the  State  is  not  relying 
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wholly  upon  that  character  of  evidence.    It  is  only  when  the  inculpatory 
evidence  is  exclusively  circumstantial  that  such  charge  is  required. 
0.  Samb^Fact  Case.— See  the  opinion  inextensOt  and  the  statement  of  the 
case,  for  evidence  held  sufficient  to  support  the  venue  of  the  offense,  and 
otherwise  to  sustain  a  conviction  for  theft  of  cattle. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  before 
the  Hon.  George  McCormick. 

The  conviction  in  this  case  was  for  the  theft  of  four  head  of  cat- 
tle alleged  to  be  the  property  of  John  and  Fred  Duderstadt,  in 
Gonzales  county,  Texas,  on  the  5th  day  of  January,  1883.  The 
penalty  assessed  against  the  appellant  was  a  term  at  two  years  in 
the  penitentiary. 

John  Duderstadt  was  the  first  witness  for  the  State.    He  testified 
that  he  was  the  John  Duderstadt  referred  to  in  the  indictment.    Wit- 
ness lived  in  Gonzales  county.  The  cattle  alleged  in  this  indictment  to 
have  been  stolen  ranged  in  Gonzales  county  from  four  to  six  miles  from 
the  line  of  that  county  and  Karnes  and  De  Witt  counties.  The  witness 
knew  them  by  their  flesh  marks,  and  had  never  seen  them  out  of 
Gonzales  county.    The  witness  knew  equally  well  the  mothers  of 
the  yearlings,  which  animals  were  still  on  the  range  near  the  Elm 
Mounds  on  Rocky  creek  in  said  Gonzales  county.    The  witness  last 
saw  the  yearlings,  before  they  were  stolen,  in  December,  1882,  at 
which  time  witness  placed  his  father's  brand  on  them.    That  brand 
consisted  of  the  letters  L  D, —  the  L  being  a  large  letter  and  the  D 
a  small  one  occupying  the  space  in  the  angle  of  the  L.    Witnesses 
father,  Andrew  Duderstadt,  lived  in  Yorktown,  De  Witt  county.  Wit- 
ness and  his  brother  Fred  had  exercised  exclusive  charge  and  control 
over  all  cattle  in  the  bi*and  described  since  the  close  of  the  civil  war. 
Witness's  father,  who  was  very  old  and  infirm,  had  exercised  no 
control  over  said  cattle  during  the  twenty  years  past,  except  a  few 
of  his  cows  that  he  kept  at  home  from  time  to  time  to  milk.    Dar- 
ing most  of  the  time  during  the  twenty  years,  the  witness's  father 
had  been  confined  to  his  bed.    He  drove  to  witness's  ranche  in  his 
wagon  just  before  the  present  term  of  court  commenced,  and  with  a 
hand  to  assist  him  drove  some  milch  cows  to  Yorktown.    The  cattle 
alleged  to  have  been  stolen  were  taken  from  their  range  in  Gonzales 
county,  Texas,  in  the  spring  of  1883.    The  witness  learned  that  the 
sheriff  of  Gonzales  county  had  some  of  his  cattle  in  the  court-hoQse 
yard,  and  went  to  Gonzales  to  see  about  them.    He  found  in  tho 
herd  held  by  the  sheriff  the  four  head  of  yearlings  mentioned  in  the 
indictment  in  this  case.    He  knew  them  well  by  their  flesh  marks, 
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notwithstanding  their  brands  had  been  blotched  over,  their  tails 
bobbed,  and  their  ear  marks  changed.  The  original  brand  was  ran 
over  in  a  manner  to  make  a  device  resembling  somewhat  the  end 
elevation  of  an  old-fashioned  log  cabin  with  window.  The  original 
ear  marks  were  changed  into  the  defendant's  mark.  The  defendant 
was  perfectly  familiar  with  the  Duderstadt  mark  and  brand,  and 
knew  well  who  owned  them.  The  cattle  described  were  taken  with- 
out witness's  consent.  Witness  recovered  the  four  head  of  yearlings 
at  the  court-house  yard  in  Gonzales,  Texas. 

Fred  Duderstadt,  the  next  witness  for  the  State,  testified  substan- 
tially as  did  his  brother.  He  last  saw  the  four  bead  of  yearlings 
mentioned  in  the  indictment  in  February,  1883.  They  were  then 
on  their  accustomed  range  in  Gonzales  county,  sacking  their  moth- 
ers. On  one  occasion  he  saw  one  of  the  four  yearlings  a  short  dis- 
tance across  the  county  line,  in  the  edge  of  De  Witt  county.  The 
defendant  lived  between  four  and  five  miles  from  the  section  of 
country  in  which  the  yearlings  ranged.  Witness  accompanied  his 
brother  John  to  Gonzales  and  they  recovered  the  animals  from  the 
sheriff,  who  had  them  penned  with  others  in  the  court-house  yard. 
Witness  identified  them  readily  by  their  flesh  marks.  He  had  never 
consented  that  any  one  should  take  them. 

John  Wells  was  the  next  witness  for  the  State.  He  testified  that, 
together  with  other  citizens,  he  "rounded  up"  Henry  Trammel's 
pasture  in  Gonzales  county,  Texas,  in  June,  1883,  and  found  the  cat- 
tle described  in  the  indictment  with  their  brands  blotched,  their 
marks  changed,  and  their  tails  bobbed.  Witness  knew  the  Duder- 
stadt mark  and  brand,  and  traced  them  under  the  defendant's  mark 
and  brand,  which  he  also  knew.  Those  yearlings  were  placed  in 
charge  of  Traf ton  and  others,  and  sent  to  the  town  of  Gonzales,  and 
there  turned  over  to  the  sheriff.  While  the  witness  and  his  party 
were  roanding  up  the  cattle  in  Trammel's  pasture,  the  defendant, 
with  one  Wade  and  one  Charles  Kennedy,  rode  up  to  a  point  within 
fifty  yards  of  the  witness's  party.  Witness  went  to  them,  found 
them  armed  with  pistols,  disarmed  them,  arrested  them,  and  sent 
them  to  jail.  The  witness  saw  the  same  cattle  in  Trammel's  past- 
ure some  three  or  four  weeks  before  this.  The  brands  were  then 
fresh.  The  brands  were  peeling  off  when  the  cattle  were  driven  by 
Trafton  and  party  to  Gonzales.  Witness  at  the  same  time  found 
twenty-three  head  of  cattle  with  blotched  brands  in  the  Henry 
Trammel  pasture,  and  sent  them  all  to  Gonzales.  The  original 
brands  on  the  Duderstadt  cattle  were  covered  by  the  fresh  brand, 
blotching  badly.    Some  were  more  blotched  than  others,  and  this 
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rendered  it  a  diflScult  task  to  trace  the  new  brand  over  the  old.  On 
each  animal,  however,  the  Duderstadt  brand  was  traceable  under 
the  new  brand. 

James  Trafton  testified,  for  the  State,  that  he  was  one  of  the 
party  which  rounded  up  the  cattle  in  Henry  Trammel's  pasture, 
and  was  also  one  of  the  party  which  drove  the  cattle  from  said 
Trammel's  pasture  to  Gonzales,  and  delivered  them  to  the  shefiflf  in 
the  court-house  yard. 

Henry  Trammel  was  the  next  witness  for  the  State.  He  testified 
that,  on  or  about  the  1st  day  of  April,  1883,  he  bought  a  bunch  of 
about  twenty  head  of  yearlings  from  the  defendant  House.  They 
were  the  same  animals  which  were  taken  from  the  witness's  pasture 
in  Gonzales  county,  and  driven  to  the  town  of  Gonzales,  by  Mills 
and  others  in  June,  1883.  Witness  bought  those  cattle  at  the  de- 
fendant's pens,  and  Haldeman,  who  was  a  witness  in  this  case, 
aided  witness  in  driving  them  from  the  defendant's  pen  to  the  wit- 
ness's pasture  in  Gonzales  county.  Defendant  helped  witness  and 
Haldeman  to  drive  them  to  a  point  a  short  distance  beyond  Powell's 
pen.  The  distance  from  the  witness's  pasture  to  the  defendant's 
pens  was  about  twenty  miles.  In  taking  the  cattle  to  his  pasture 
from  the  defendant's  pens,  the  witness  drove  them  along  the  public 
road,  stopping  one  night  at  R.  J.  Kennedy's  place.  Witness  was 
indicted  for  the  theft  of  these  cattle  after  they  were  found  in  his 
pasture.  All  of  the  indictments  against  witness  which  grew  out  of 
that  raid  on  his  pasture  were  afterwards  dismissed  by  the  district 
attorne\'.  Witness  was  not  familiar  with  the  brands  on  the  ani- 
mals, and  did  not  know  that  they  were  stolen  when  he  bought  them. 

J.  B.  Haldeman  testified,  for  the  State,  that  he  rode  up  to  the 
cattle  pens  of  the  defendant  on  or  about  the  1st  day  of  April,  1883, 
and  saw  the  defendant  in  the  pen  branding  a  lot  of  cattle.  The 
witness  was  requested  by  the  defendant  to  dismount  and  aid  him  to 
rope  and  throw  several  of  the  animals.  Witness  did  so,  and  discov- 
ered that  defendant  was  putting  his  brand  over  other  brands  already 
on  the  cattle.  Among  those  so  branded  by  the  defendant,  the  wit- 
ness saw  several  yearlings  in  the  Duderstadt  brand.  He  called 
defendant's  attention  to  the  Duderstadt  brand,  and  remarked  to 
him:  "They  will  catch  you  if  you  don't  mind."  Defendant  re- 
plied :  "  D — n  them,  they  stole  their  start,"  and  that  now  he  was 
"going  to  get  away  with  them."  Witness  at  the  same  time  saw 
the  defendant  change  the  J  L  brand  on  several  animals  into  the 
BUD  brand.  The  defendant  and  the  witness  drove  the  cattle  de> 
scribed  to  the  Powell  pasture.    About  a  week  after  the  occurrences 
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described,  the  witness  saw  Henry  Trammel  at  the  defendant's  place, 
and  saw  the  defendant  sell  Trammel  the  cattle  on  which  he  had 
seen  him  change  the  brands.  After  the  said  sale,  witness  assisted 
Trammel  to  drive  the  cattle  to  Trammel's  pasture  in  Gonzales 
county.  The  defendant,  traveled  a  short  distance  with  the  witness 
and  Trammel.  Witness  and  Trammel  stopped  the  first  night  with 
the  cattle  at  E.  J.  Kennedy's  place,  and  on  the  next  evening  reached 
Trammel's  pasture. 

This  witness  further  testified  that  while  he  and  the  defendant 
were  together  in  the  Cuero  jail,  charged  with  the  theft  of  these  cattle, 
the  defendant  proposed  to  witness  that  if  he,  witness,  would,  on  de- 
fendant's trial,  swear  that  he,  defendant,  was  not  in  Gonzales  county 
with  the  cattle,  he  would  pay  the  witness  $50.  Witness  had  never 
made  any  agreement  with  the  district  attorney  to  testify  for  the 
State  in  the  cases  growing  out.  of  the  Trammel  pasture  raid,  and 
was  never  indicted  for  the  theft  of  the  cattle  which  the  defendant 
is  charged  to  have  stolen.  The  witness  denied  that,  in  talking  to 
Arch  Mimms,  at  Bob  Still's  house,  in  Bandera  (?)  county,  about  the 
defendant's  trouble  in  connection  with  these  cattle,  he  told  the  said 
Mimms  that  the  authorities  had  got  the  wrong  man,  and  that  he, 
witness,  was  the  man  who  got  the  money  for  those  cattle.  After 
the  branding  and  sale  of  the  cattle  as  related,  the  witness  went 
from  Gonzales  to  Bandera  county,  thence  to  Austin,  and  thence,  in 
porsnance  of  a  message  received  from  the  defendant,  to  Bandera.  He 
denied  that  while  in  the  Cuero  jail  he  told  Sam  Hester,  who  was 
also  confined  in  that  jail,  that  he,  the  witness,  was  the  man  who  got 
the  cattle,  and  that  the  authorities  had  got  the  wrong  man.  The 
yearlings  referred  to  by  the  witness  were  branded  on  the  10th  day 
of  February,  1883,  by  the  defendant. 

R  J.  Kennedy  was  the  next  witness  for  the  State.  He  testified 
that,  about  one  month  before  the  cattle  raid  on  Trammel's  pasture, 
Henry  Trammel  and  J.  B.  Haldeman  came  to  his  house  with  a 
bunch  of  cattle,  and  penned  them  one  night.  Some  time  after  this 
the  defendant  came  to  witness's  house,  and  told  witness  that  he  was 
on  his  way  to  Trammel's  house  to  see  Trammel  about  some  cattle 
he,  defendant,  had  sold  him.  When  he  left  he  went  in  the  direction 
of  Trammel's  place.  Afterwards,  on  the  very  day  that  the  raid  on 
Trammel's  pasture  was  made,  the  defendant  stopped  at  witness's 
house  and  said  that  he  understood  that  Trammel  was  about  to  get 
into  trouble  about  the  cattle  that  he,  defendant,  had  sold  him,  and 
that  he  was  going  up  to  see  about  it;  that  he  did  sell  Trammel  the 
cattle,  and  that  if  he  could  get  the  cattle  on  the  range  again,  '^  by 
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d — n  "  be  would  like  to  see  any  man  try  to  take  them  away  from 
him.    The  State  rested. 

Aroh  Mimms  was  the  first  witness  for  the  defense.  He  testified 
that  he  met  J.  B.  Haldeman  in  Medina  (?)  county,  Texas,  some 
time  late  in  July  or  early  in  August,  1883,  at  Bob  Still's  plaoe,  and 
Haldeman,  on  that  occasion,  told  witness  that  he,  Haldeman,  got 
the  cattle  for  the  theft  of  which  the  defendant  was  indicted,  and 
that  he,  Haldeman,  got  the  money  for  the  same;  and  that  the 
authorities  had  brought  trouble  on  the  wrong  man  so  far  as  those 
cattle  were  concerned.  Witness  lived  near  the  defendant's  ranche; 
had  hunted  cattle  with  him  and  knew  him  well  At  the  time  that 
the  defendant  got  into  this  trouble,  the  witness  was  attending  to 
stock  on  the  range.  Shortly  after  defendant's  arrest  the  witness 
went  to  Bandera  county  to  see  a  friend  who  was  in  trouble.  That 
friend  had  a  case  in  the  justice's  court.  The  witness  was  not  at- 
tending to  his  friend's  case  durmg  the  whole  of  his  visit  to  Bandera, 
but  was,  for  a  time,  "  staying  around." 

Mrs.  House,  the  wife  of  the  defendant,  testified  in  his  behalf  that, 
on  tbe  3d  day  of  January,  1883,  the  defendant  and  one  Wade  left 
the  defendant's  house  to  go  to  the  town  of  Cuero,  to  stand  their 
trials  for  carrying  pistols.  On  that  same  day  J.  B.  Haldeman  and 
Beinhardt  Schneider  brought  some  cattle  to  the  defendant's  pen, 
put  them  in  that  pen  and^  branded  them.  That  pen  was  situated 
about  fifty  yards  from  the  defendant's  house.  Witness  did  not  go 
out  to  the  pens,  nor  did  she  ever  inspect  those  cattle.  She  never 
saw  the  brands  on  them,  and  knew  nothing  about  who  owned  them. 
Shortly  after  Schneider,  who  was  a  brother  of  the  witness,  and 
Haldeman,  penned  and  branded  the  cattle  as  stated,  a  man  came  to 
the  defendant's  house  looking  for  stolen  cattle,  Henry  Trammel 
was  several  times  at  defendant's  house  about  the  time  that  Schnei- 
der and  Haldeman  penned  those  animals.  The  windmill  on  the 
defendant's  place  was  a  short  distance  from  the  cattle  pens. 

Fred  House,  the  father  of  the  defendant,  was  his  next  witness. 
He  testified  that  about  the  middle  of  January,  1883,  he  saw  a  man 
near  defendant's  house,  looking  for  stolen  cattle.  The  witness  was 
acquainted  with  the  general  reputation  of  J.  B.  Haldeman  for  truth 
and  veracity  in  the  community  in  which  he  lives,  and  it  was  bad. 
The  witness  was  at  the  defendant's  house  nearly  every  day  during 
the  winter  of  1882  and  the  spring  of  1883.  He  had  a  windmill 
and  well  at  the  defendant's  place,  and  had  to  watch  it  and  keep  it 
in  order  to  supply  his  stock  with  water.  The  pen,  during  that  win- 
ter and  spring,  inclosed  the  windmill  and  well.    Ko  cattle  were 
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branded  in  that  pen  daring  the  period  mentioned.  Mr.  Ward  came 
to  see  the  witness  during  the  time  mentioned,  and  told  witness  that 
some  stolen  cattle  had  been  driven  in  the  direction  of  the  defend- 
ant's boose.  The  witness  went  with  Ward  throughout  the  county 
and  aided  him  in  his  search  for  some  cattle  in  the  BUD  brand. 
They  found  a  few  cattle  in  that  brand.  The  brands  were  then  com- 
mencing to  peel.  It  requires  from  three  to  six  weeks  for  a  brand 
to  peel.  Defendant  was  not  at  home  when  Ward  came  to  his  house 
hunting  cattle.    He  was  in  Cuero  on  trial  for  carrying  a  pistol. 

William  Burt,  Senior,  testified  that  Haldeman's  reputation  for 
truth  and  veracity  was  bad.  W.  Newman  testified  to  the  same  effect; 
and,  in  addition,  that  he  saw  the  defendant  at  Biddleville,  ten  or 
twelve  miles  from  his  home,  in  attendance  upon  a  horse  race  on  the 
10th  day  of  February,  1883, —  the  day  on  which  Haldeman  testified 
he  branded  the  cattle  at  his  pen. 

The  defense  next  introduced  in  evidence  the  judgment  of  the 
county  court  of  De  Witt  county  in  the  case  of  The  State  of  Texas  v. 
Jokn  House^  charged  with  carrying  a  pistol.  It  was  dated  January 
3, 1883.     The  defense  closed. 

W.  £.  Jones  testified,  for  the  State,  in  rebuttal,  that  he  was  sheriff 
of  Gonzales  county,  and  as  such  sheriff  had  official  information  of 
the  escape  of  Reinhardt  Schneider  from  the  penitentiary,  and  offer- 
ing a  reward  for  his  capture.  This  testimony,  in  connection  with 
that  of  the  witness  Mrs.  House,  is  the  subject-matter  of  the  third 
bead-note  of  this  report. 

The  defendant's  fifth  bill  of  exception,  upon  which  is  predicated 
the  ruling  announced  in  the  fourth  head-note  of  this  report,  omit- 
ting the  formal  parts,  reads  as  follows:  ^' .  .  .  the  State  having 
proved  by  the  witness  Haldeman  that  on  the  10th  day  of  February, 
1SS3,  the  defendant,  assisted  by  said  Haldeman,  changed  the  brands 
upon  the  cattle  in  question,  and  the  defendant  having  proved  by  the 
same  witness  that  at  the  same  time  defendant  and  said  witness 
changed  the  brand  of  J  L  of  other  cattle  into  BU  D,  and  having  fur- 
ther shown  that  same  month,  before  the  witness  Fred  House  first 
saw  the  said  cattle  with  their  brands  changed,  one  Ward  came  to 
said  witness  inquiring  for  certain  lost  cattle,  and  had  put  said  wit- 
n^  on  the  lookout  for  said  cattle,  defendant  offered  to  prove  by 
said  witness  that,  when  he  did  find  said  cattle  with  their  brands 
changed,  having  heard  some  intimation  that  the  defendant  was  con- 
nected with  said  cattle  in  some  way,  he  asked  the  defendant  about 
the  said  cattle,  when  be  denied  all  connection  with  or  knowledge  of 
the  same,  and  that  one  Reinhardt  Schneider  told  witness  that  they 
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need  not  be  kicking  about  said  cattle;  that  they  were  his  property, 
and  that  he  had  bought  them  from  J.  B.  Haldeman,  and  paid  his 
money  for  them ;  and  further,  that  said  Schneider  did  claim  said 
cattle.    .    .    ." 

The  rulinn^  embodied  in  the  sixth  head-note  responds  to  objec- 
tions urged  by  the  defendant  to  certain  statements  made  by  the 
district  attorney  in  the  course  of  his  address  to  the  jury.  The 
statements  or  remarks  are  set  forth  in  the  seventh,  eighth  and 
ninth  bills  of  exception.  The  first  recites  and  complains  of  lan- 
guage used  by  the  prosecuting  officer  as  follows:  ^*  Gentlemen: 
Myself  and  the  county  attorney,  Mr.  Atkinson,  have  been  attacked 
for  our  mode  of  prosecution.  There  is  this  difference  between 
the  prosecution  and  the  defense:  The  counsel  for  the  defense 
in  this  case  are  representing  renegades,  thieves,  murderers  and  cut- 
throats." To  this  bill  of  exception  the  judge  appends  an  explana- 
tion as  follows:  "Given  with  this  explanation:  'The  counsel  for 
the  defendant  had,  in  their  remarks,  been  very  severe  upon  the 
State's  counsel,  and  in  the  opinion  of  the  court  the  remarks  of  the 
district  attorney  were  intended  to  refer  to  defendants  generally 
and  the  class  of  clients  on  the  criminal  docket  of  the  court.'" 

The  language  of  the  district  attorney  used  in  his  address  to  the 
jury,  and  complained  of  in  the  eighth  bill  of  exceptions,  was  as  fol- 
lows: "The  State  of  Texas  might  be  raked  over  with  a  fine-toothed 
comb,  and  a  more  notorious  character  than  the  defendant  John 
House  could  nowhere  be  found." 

The  ninth  bill  of  exception,  omitting  the  caption, reads  as  follows: 
"Be  it  remembered  that  in  the  closing  remarks  of  the  district  attor- 
ney to  the  jury  in  this  case  he  said:  *The  witness  Kennedy  said 
that  defendant  stated  to  him  that  he  understood  that  Trammel 
had  gotten  into  trouble  about  those  cattle  he  had  sold  him;  that  he 
was  going  up  there  to  see  about  it,  and  if  he  could  get  the  cattle 
back  to  his  range,  by  d — n,  he  would  like  to  see  anybody  take  them. 
And  the  district  attorney  then  stated  further  that  no  doubt  the  ob- 
ject of  the  defendant  was  to  get  the  cattle  back  in  his  range,  and 
then  gather  around  him  the  thieves,  cut-throats  and  robbei-s  with 
whom,  he  associated,  and  defy  the  officers  of  the  law  when  they 
attempted  to  take  the  stolen  property  from  him;  that  the  defend- 
ant would  steal  his  neighbors'  cattle  and  then  gather  around  him 
cut-throats,  thieves  and  robbers  and  defy  the  law.' "  The  bill  of 
exceptions  proceeds  thus:  "The  court  is  of  the  opinion  that  the  re- 
marks of  the  district  attorney  were  intended  as  explaining  or  as 
drawin/i:  his  conclusions  from  the  evidence,  that  the  defendant  had 
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said  if  he  could  get  the  cattle  back  from  Trammel,  by  d — Uj  he 
would  like  to  see  anybody  take  them  from  him,"  etc. 

This  bill  of  exceptions  further  states:  "And  further,  in  the  clos- 
ing argument  of  the  case,  the  district  attorney  said:  'Who  is  this 
Seinhardt  Schneider  that  you  have  heard  of  in  this  case?  He  is  a 
refugee  from  justice,  and  I  might  suppose  that  there  is  an  oath  of 
the  defendant  on  file  in  this  case  in  which  he  swears  he  wants  a  con- 
tinoanoe  to  prove  that  he  bought  these  stolen  cattle  from  Reinhardt 
Schneider.^  To  all  of  which  the  defendant  by  his  attorneys  objected 
and  excepted,  because  there  was  no  evidence  warranting  the  asser- 
tions of  the  district  attorney,  and  because  the  remarks  were  calcu- 
lated to  prejudice  the  minds  of  the  jury.  Whereupon  the  court 
directed  the  district  attorney  to  confine  himself  to  the  evidence  in 
the  case,  when  he  further  remarked  to  the  jury:  *I  did  not  say 
there  was  any  affidavit  on  file;  I  only  said  I  am  going  to  suppose 
the  fact.  I  do  this  to  show  what  character  of  men  are  the  associates 
of  the  defendant.  I  have  proved  by  Captain  Jones,  the  sheriff  of 
year  county,  that  Reinhardt  Schneider  is  a  refugee  from  justice.' 
To  this,  again,  the  defendant  by  bis  attorney  excepted,  and  the  de- 
fendant and  the  State  having  both  presented  a  bill  showing  the 
matters  complained  of  and  excepted  to,  the  court  signs  and  gives 
the  above  in  lieu  of  theirs,  and  orders  this  to  be  made  a  part  of  the 
record  in  this  cause,  which  is  done.**    (Signed  by  the  judge.) 

The  charge  of  the  court,  which,  in  view  of  the  evidence  in  the 
case,  is  approved  by  this  court,  and  referred  to  in  the  seventh  head- 
note,  reads  as  follows : 

^'The  defendant,  John  House,  is  on  trial  before  you,  charged  by 
indictment  with  the  theft  of  four  certain  animals  of  the  species  of 
neat  cattle,  the  property  of  John  Duderstadt  and  Fred  Dudei*stadt; 
to  which  he  has  pleaded  not  guilty. 

**  Theft  is  the  fraudulent  taking  of  corporeal  personal  property 
belonging  to  another,  from  his  possession,  or  from  the  possession  of 
some  person  holding  the  same  for  him,  without  his  consent,  with 
intent  to  deprive  the  owner  of  the  value  of  the  same,  and  to  appro- 
priate it  to  the  use  and  benefit  of  the  person  taking. 

^^It  is  not  necessary  that  the  ownership  and  possession  of  the 
property  taken  shall  be  in  the  same  person  at  the  time  it  is  taken. 
If  the  property,  when  taken,  is  in  the  actual  care,  control  and  man- 
agement of  a  party,  so  that  he  has  a  special  property  therein,  the 
property  may  be  alleged  and  proved  to  be  in  either  the  true  owner 
or  the  party  or  parties  holding  such  possession  of  the  same. 

**  Conviction  cannot  be  had  upon  the  testimony  of  an  accomplice^ 
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unless  corroborated  by  other  evidence  tending  to  connect  the  defend- 
ant with  the  offense  committed,  and  the  corroboration  is  not  suffi- 
cient if  it  merely  shows  the  commission  of  the  offense. 

''  The  jury  are  further  instructed  that  the  testimony  of  one  accom- 
plice is  not  sufficient  to  corroborate  the  testimony  of  another,  but 
that,  in  order  to  warrant  a  conviction  on  the  testimony  of  accom- 
plices, no  matter  how  many  there  be  who  testify  in  a  case,  such 
evidence  must  be  corroborated  by  other  evidence  which  the  jury 
believe  to  be  true,  tending  to  connect  the  defendant  with  the  offense 
committed,  and  such  corroboration  is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense.  Within  the  meaning  of  accomplice 
as  used  herein  is  meant  principal  and  joint  offenders,  and  all  persons 
who  may  have  participated  in  the  commission  of  the  offense  under 
investigation,  whether  as  principal  offenders  or  in  any  other  way 
connected  therewith.  If  the  evidence  in  this  case  shows  that  a  wit- 
ness or  witnesses  participated  in  the  commission  of  the  crime,  either 
before,  at,  or  after  it  was  committed,  such  witnesses  are  accomplices, 
and  their  testimony  must  be  corroborated  before  you  can  convict 
the  defendant  in  this  case. 

^^The  jury  are  the  exclusive  judges  of  the  facts  proved,  of  the 
weight  of  the  testimony,  and  of  the  credibility  of  the  witnesses. 

"  A  witness  may  be  impeached  by  showing  his  general  character 
for  truth  and  veracity,  or  that  he  has  made  other  and  different  state- 
ments out  of  court  from  those  made  on  the  trial.  The  object  of 
this  class  of  evidence  is  not  to  prove  that  what  a  witness  says  on  a 
trial  is  untrue,  but  to  show  his  unworthiness  of  belief,  and  it  goes 
to  the  jury  like  all  other  evidence  to  be  considered  by  them  in 
arriving  at  a  verdict. 

^^  The  law  presumes  every  person  accused  of  crime  to  be  innocent, 
until  his  guilt  is  established  to  the  satisfaction  of  those  whose  prov- 
ince it  is'to  try  him,  beyond  a  reasonable  doubt;  and  if  you  have 
such  doubt  in  your  mind  of  the  defendant's  guilt  he  is  entitled  to 
an  acquittal. 

''  If,  therefore,  you  believe  from  the  evidence  that  the  defendant, 
John  House,  did,  as  charged  in  the  indictment,  fraudulently  take  the 
cattle  therein  described,  or  either  of  said  cattle,  and  that  he  so  took 
them  under  such  facts  and  circumstances  as  constitute  theft,  as  theft 
is  herf^n before  defined,  then  you  will  find  the  defendant  guilty,  and 
assess  his  punishment  at  confinement  in  the  penitentiary  for  any 
term  not  less  than  two  years  nor  more  than  five  years. 

*^  A  fraudulent  taking  of  property  embraces  the  idea  that  the 
party  taking  it  knows  at  the  time  that  it  is  not  his  own,  and  that 
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he  takes  it  with  the  intent  at  the  time  to  deprive  the  owner  of  it, 
and  appropriate  it  to  his  own  use. 

''The  jury  are  farther  instructed  that  if  the  evidence  shows  that 
the  animals  described  in  the  indictment  were  the  property  of  the 
father  of  the  parties  alleged  to  be  the  owners  in  the  indictment,  and 
that  the  latter  parties  were  in  possession  of  the  same  when  they 
were  taken,  then  it  devolves  upon  the  State  to  show  to  your  satis- 
faction that  the  animals  were  taken  without  the  consent  of  tb^ 
owner.  This  may  be  done  either  by  direct  evidence,  or  by  the 
proof  of  such  facts  and  circumstances  as  will  convince  you  of 
the  fact,  you  being  the  judges  of  the  evidence  on  this  point,  as  upon 
all  others. 

^  If  you  find  from  the  evidence  that  other  and  different  cattle 
were  taken  at  the  same  time  the  cattle  described  in  the  indictment 
are  charged  to  have  been  taken,  or  were  found  with  the  animals 
alleged  to  have  been  taken  by  the  defendant,  then  you  will  not  con- 
sider the  evidence  on  this  point  as  bearing  against  the  defendant, 
except  as  it  may  tend  to  identify  the  transaction  under  investiga- 
tion, or  to  explain  the  intent  with  which  the  defendant  may  have 
acted  (if  be  bad  any  connection  with  the  taking  of  the  cattle),  or 
Qoless  it  tends  to  form  a  link  in  the  chain  of  circumstances  which 
may  connect  the  defendant  with  the  taking  of  the  cattle  in  question. 
The  defendant  is  on  trial  only  for  the  taking  of  the  cattle  as  alleged 
in  the  indictment,  and  not  for  taking  anything  else. 

''The  court  fnrther  instructs  the  jury  that  it  is  necessary,  in  all 
cases,  to  prove  the  venue  of  the  offense  charged ;  that  is,  the  State 
must  show  that  the  offense  was  committed  in  Gonzales  county,  or 
that  at  some  time  the  defendant  had  possession  of  the  cattle  in 
Gonzales  county.  But  the  fact  that  the  offense  was  committed  at 
the  place  charged  in  the  indictment  may  be  proved  by  circum- 
stances. It  is  not  essential  that  it  be  established  by  positive  evi- 
dence, if,  from  the  facts  in  evidence  and  which  appear  affirmatively, 
yoa  may  reasonably  conclude  that  the  offense  was  committed  in 
Gonzales  county. 

^It  the  jury  find  the  defendant  not  guilty,  they  will  so  say  in 
their  verdict. 

(Signed)  "  George  McCobmick,  Judge,"  etc. 

The  special  charges  given  in  connection  with  the  general  charge 
read  as  follows: 

^  Before  the  jury  can  convict  the  defendant  they  must  find  from 
the  evidence  that  the  defendant  was  concerned  in  the  original  tak- 
ing of  the  animals  in  question.    Any  subsequent  connection  with 
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the  animals  would  not  be  sufficient  to  convict  the  defendant  unless 
he  was  concerned  fraudulently  in  the  original  taking;  and  upon 
this  question  the  evidence  must  be  sufficient  to  convince  the  jury  of 
his  guilt  beyond  a  reasonable  doubt." 

**  The  burden  of  proof  is  at  all  times  upon  the  State,  and  every 
material  allegation  must  be  proved  by  the  State  beyond  a  reason- 
able doubt  before  a  conviction  can  be  had." 

The  motion  for  new  trial  raised  the  several  questions  discussed  in 
the  opinion. 

Fly^  Davidson  &  Davidson^  for  tne  appellant. 

J,  77.  JSurts^  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  1.  In  the  indictment  it  was  alleged 
that  John  and  Fred  Duderstadt  were  the  owners  of  the  cattle,  and 
the  proof  showed  that  they  had  the  possession,  charge  and  control 
of  the  same.  Such  being  the  case,  it  was  unnecessary  to  prove  want 
of  consent  of  their  father,  Andrew  Duderstadt,  the  real  owner. 
{Bailey  v.  The  Slate,  18  Texas  Ct.  App.,  426;  Frazier  v.  The  State, 
18  Texas  Ct.  App,,  484.) 

2.  The  third  bill  of  exceptions,  reserved  to  the  testimony  of  the 
witness  Trammel,  is  not  well  taken.  Witness  had  stated  that  be 
had  bought  certain  cattle  from  defendant;  that  these  same  cattle 
were  taken  from  his  pasture  by  the  officers  of  the  law,  and  driven 
to  Gonzales  and  put  into  the  court-house  yard,  and  that  the  Duder- 
stadt boys  took  some  of  them  away  from  the  court-house  yard.  If 
there  is  any  appreciable  objection  to  this  testimony  we  fail  to  per- 
ceive it,  and  the  exception  fails  to  show  it. 

3.  The  fourth  bill  of  exceptions  was  to  the  court's  allowing  the 
sheriff,  Jones,  to  testify  that  he  had  received  official  notice  that  one 
Schneider  had  been  released  by  other  parties  from  tiie  penitentiary, 
and  was  now  a  refugee  from  justice.  This  evidence  was  admissible 
in  view  of  the  testimony  of  Mrs.  House,  defendant's  wife,  who 
stated  that  Schneider,  a  short  time  before  a  man  came  to  her  house 
looking  for  stolen  cattle,  had  "brought  some  cattle  to  defendant's 
pan,  put  them  into  the  pen,  and  branded  them." 

4.  There  was  no  error  in  refusing  to  let  defendant's  witness  House 
testify  as  to  self-serving  declarations  and  statements  made  to  wit- 
ness by  defendant,  after  defendant  had  parted  with  the  cattle;  and 
the  declarations  of  Reinhardt  Schneider  about  his  purchase  and 
claim  to  the  cattle  were  hearsay  and  inadmissible.    The  court  did 
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not  err  in  the  rulings  complained  of  in  the  fifth  bill  of  excep- 
tions. 

5.  The  remark  of  the  court  when  the  prosecution  objected  to  de- 
fendant's counsel  asking  leading  questions  of  defendant's  witness  and 
wife,  Mrs.  House :  *'  Let  him  go  on ;  I  have  cautioned  him  several 
times.  I  reckon  the  jury  have  sense  enough  to  know  whether  the 
witness  is  telling  the  truth  or  not,"  was  not,  in  our  opinion,  a  reflec- 
tion upon  the  veracity  of  the  witness.  From  the  manner  in  which 
this  matter  is  stated  in  the  exception,  we  cannot  see  how  or  in  what 
manner  defendant  under  the  circumstances  shown  could  be  seriously 
prejudiced. 

6.  The  seventh,  eighth  and  ninth  bills  of  exception  are  complaints 
of  remarks  indulged  in  by  the  district  attorney,  the  most  objection- 
able of  which  perhaps  was  that  ^^  the  State  of  Texas  might  be  raked 
over  with  a  fine-tooth  comb,  and  a  more  notorious  character  than 
the  defendant  John  House  could  nowhere  be  found."  The  objection 
to  this  remark,  as  stated  in  the  bill,  is  that  defendant's  character 
bad  not  been  put  in  issue.  True,  his  character  had  not  been  directly 
pat  in  issue  by  himself.  Still,  the  charge  against  him,  and  evi- 
dence which  had  been  adduced  to  support  it,  were  in  their  nature 
likely  to  reflect  somewhat  unfavorably  upon  his  character,  even  if 
they  did  not  put  its  notoriety  throughout  the  State  in  issue.  We 
construe  the  remark  to  be  not  so  much  evidence  of  a  desire  to  make 
use  of  foreign  matter  to  the  injury  and  prejudice  of  defendant  as 
an  impassioned  expression,  highly  exaggerated  it  may  be,  but  spring- 
ing inadvertently  from  the  heat  of  debate.  If  all  such  remarks 
were  held  reversible  error,  but  few  convictions  would  stand  the  test 
where  the  case  had  been  hotly  contested  by  able  and  zealous  counsel 
tu  the  courts  below. 

The  remarks  set  out  specifically  in  the  ninth  bill  of  exceptions 
are  rather  deductions  and  argnments  upon  the  evidence  than  mere 
opinions  or  independent  statements  by  the  district  attorney.  We 
cannot  say  they'were  entirely  unwarranted  by  the  evidence.  With 
regard  to  this  subject  it  was  said  in  Pierson  v.  The  StaUy  18  Texas 
Ct.  App.,  525,  "in  view  of  the  frequency  of  exceptions  of  this 
character,  we  will  take  occasion  here  to  say  that  before  we  will  re- 
verse a  conviction  because  of  remarks  of  prosecuting  counsel  it  must 
clearly  appear  to  us,  1,  that  the  remarks  were  improper,  and,  2,  that 
they  were  of  a  material  character  and  such  as,  under  the  circum- 
stances, were  calculated  injuriously  to  affect  the  defendant's  rights." 

7.  As  to  the  charge  of  the  court  we  think  that,  taking  the  two 
special  requested  instructions  of  defendent  which  were  given  in 
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connection  therewith,  it  is  a  fall  and  lacid  exposition  of  the  law  of 
the  case,  and  that  the  criticisms  and  refinements  of  connsel  have 
failed  to  make  apparent  any  radical  defect  either  in  substance  or 
phraseologj'.  We  have  already  seen  that  the  non-consent  of  the  real 
owner,  Andrew  Daderstadt,  was  unnecessary  to  be  proven  under  the 
facts  disclosed.  But,  had  it  been  necessary,  we  believe  the  charge 
of  the  court  in  that  particular  was  the  law  applicable  to  the  facts. 
As  to  accomplice  testimony,  we  cannot  well  see  how  the  instructions 
given  could  have  been  made  stronger  or  plainer.  The  jury  were  told 
of  the  necessity  for  the  corroboration  of  such  testimony;  that  one  ac- 
complice could  not  be  corroborated  by  the  testimony  of  another 
accomplice;  and  that  "within  the  meaning  of  accomplice  as  used 
herein  is  meant  principal  and  joint  offenders  and  all  persons  who 
may  have  participated  in  the  commission  of  the  offense  under  in- 
vestigation, whether  as  principal  offenders  or  in  any  other,  way  con- 
nected therewith." 

Instructions  upon  circumstantial  evidence  were  not  demanded  by 
the  facts,  the  case  not  being  dependent  wholly  upon  that  character  of 
testimony.  When  defendant  was  branding  the  animals  and  the  wit- 
ness Haldeman  called  his  attention  to  the  fact  that  they  belonged 
to  the  Duderstadts,  the  defendant's  reply,  "d — n  them,  they  stole 
their  start,"  and  that  he  was  "going  to  get  away  with  them,"  was 
equivalent  to  a  positive  admission  that  he  bad  stolen  them,  and  his 
declarations  to  the  witness  Kennedy  aftewards  amounted  almost  to 
the  same  thing. 

8.  But  it  is  said  the  evidence  fails  to  show  that  the  taking  was  in 
Gonzales  county  or  that  defendant  was  ever  seen  in  possession  of 
them  in  Gonzales  county.    Defects  pointed  out  in  the  companion 
case  of  House  v.  Tlie  State^  16  Texas  Ct.  App.,  25,  and  upon  which 
that  case  was  reversed,  seem  to  have  been  fully  met  and  corrected 
in  this  case;  and  the  facts  before  us  do  not  make  the  case  in  any 
manner  analogous  to  Long's  case  (11  Texas  Ct  App^,  381),  or  Tyler's 
case  (13  Texas  Ot.  App.,  205),  cited  by  counsel  for  appellant.     In 
this  case  the  cattle  ranged  in  Gonzales  county,  were  seen  by  Fred 
Duderstadt  on  the  accustomed  range  in  Gonzales  county,  sucking 
their  mothers,  in  February,  1883,  were  branded  by  defendant  at  his 
pen  on  the  10th  day  of  February,  18S3,  when  he  admitted  that  he 
knew  they  belonged  to  the  Duderstadts,  and  he  intended  to  get  away 
with  them,  and  were  afterwards  found  in  TrammePs  pasture,  with 
the  changed  brand  upon  them.     All  the  animals  purchased   by 
Trammel  were  driven  by  the  officers  taking  possession  of  them  from 
his  pasture  to  Gonzales,  and  put  into  the  court-house  yard,  where 
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they  were  identified,  claimed  and  taken  away  by  the  Daderstadts 
as  the  animals  in  question.  This  evidence  is  amply  sufficient  to 
establish  the  identity  of  the  animals  and  defendant's  theft  of  them, 
tboagh  he  may  not  have  been  seen  by  eye-witnesses  when  taking,  or 
afterwards  in  possession  of  them  in  Gonzales  county.  There  is  no 
question  but  that  they  were  stolen  in  Gonzales  county,  and  the  oir- 
camstances  and  defendant's  admissions  show  him  to  be  the  guilty 
party. 

We  have  been  unable  to  find  any  reversible  error  in  this  record, 
and  the  judgment  of  conviction  is  therefore  affirmed. 

Affirmed. 

[Opinion  delivered  October  81,  1885.] 


(Nos.  2034  and  2035.] 
JE»  Parte  J.  G.  Fuller  and  Ms  Parle  Ben.  P.  Wxhbeslt. 

Habeas  Corpus. —  The  writ  of  habeas  corpus  will  not,  under  the  law  of  this 
State,  be  awarded  when  the  application  therefor  shows  that  the  applicant  is 
restrained  of  his  liberty  by  a  sheri£F,  acting  under  a  commitment  issued  by 
the  district  court  after  trial  and  judgment  of  conviction  for  a  felony.  In 
these  cases  the  applications  alleged  that  the  indictments  were  presented  by 
an  illegal  grand  jury,  the  same  being  composed  of  sixteen  men. 

Habeae  Corpus  on  original  applications  from  Navarro  County. 

The  opinion  discloses  the  cases. 

Simkins  <b  NebleU  and  Read  <k  Oreer,  for  the  appellants. 

/.  H.  Burts^  Assistant  Attorney-General,  for  the  State. 

White,  Presibino  Judos.  In  these  two  cases  the  question  is 
identically  the  same,  and  they  will  therefore  both  be  considered  and 
disposed  of  in  one  opinion.  Both  are  cases  of  original  application 
to  this  court  for  the  writ  of  habeas  corpus^  in  which,  in  connection 
with  the  general  allegation  of  illegal  restraint  of  libert}^  the  par- 
ticular cause  and  manner  of  restraint  is  -also  alleged  and  exhibited. 

It  appears  from  their  petitions  that  applicants  have  each  been 

indicted,  tried  and  convicted  for  theft  of  cattle  in  the  district 

court  of  Navarro  county,  and  are  under  sentence  of  said  court  to 

imprisonment  in  the  penitentiary,  by  virtue  of  and  in  accordance 
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with  said  judgments.  The  object  and  purpose  of  these  applications 
is  to  inquire  into  and  test,  by  means  of  the  writ  of  haheas  oorpuiy 
the  legality  of  the  proceedings  under  and  by  means  of  which  the 
judgments  of  conviction  were  rendered. 

Many  courts  hold  the  doctrine  that  the  judgments  of  courts  of 
'  general  jurisdiction,  rendered  in  cases  where  their  authority  ex- 
tended over  the  subject-matter  and  the  person,  could  not  be  attacked 
or  impeached  by  means  of  the  writ  of  habeas  corpus;  whilst  others, 
and  perhaps  the  greater  number,  hold  that  the  jurisdiction,  if  it 
does  not  attach  in  the  particular  case,  is  a  legitimate  subject  of  in- 
quiry by  and  through  the  writ  of  haheaa  corpus^  notwithstanding 
the  judgment. 

Whatever  may  be  the  rule  elsewhere,  it  has  been  settled  in  Texas 
by  our  supreme  court  before  this  court  was  organized,  and  we  see 
no  occasion  to  interfere  with  or  controvert  it  In  Ex  parte  £zeUj 
40  Texas,  451,  in  an  opinion  delivered  by  Chief  Justice  Roberts,  it 
was  held  that  *'  when  the  application  for  the  writ  of  habeas  corpus 
shows  that  the  applicant  is  restrained  of  his  liberty  by  a  sheriff  act- 
ing under  a  commitment  issued  by  the  district  court  after  trial  and 
judgment  of  conviction  for  a  felony,  the  writ  will  not  be  awarded." 
This  authority  is  in  point  upon  the  question  here  presented.  (See, 
also,  JSb  parte  McOrew^  40  Texas,  476,  and  Darrah  v.  Westerlage, 
44  Texas,  388.  See,  also,  MatUr  of  Underwood,  30  Mich.,  302; 
Church  on  Habeas  Corpus,  p.  483,  §  366 ;  Freeman  on  Judgments 
(3d  ed.),  §  621;  13  Nevada,  302,  and  28  La.  An.,  82.) 

With  these  authorities  for  our  guides,  it  is  apparent  that  these 
applicants  are  not  entitled  to  the  writ  of  habeas  corpus  for  the  pur- 
pose for  which  they  are  seeking  and  asking  it,  and  each  application 
is  therefore  refused. 

Applications  refused. 

[Opinion  delivered  October  81, 1885.] 


[No.  1965.] 
Sam  Owens  alias  Jay  Owens  v.  The  State. 

Wilfully  Rehovinq  Stock  from  Accustomed  Range.—  In  a  prosecution 
under  article  749  of  the  Penal  Ck>de,  which  defines  and  prescribes  the  pun- 
ishment for  the  offense  of  wilfully  driving  stock  from  its  accustcnned  rstnge^ 
it  is  only  necesiary  for  the  State  to  prove  the  act  of  driving,  using  or  remov- 
ing  from  its  accustomed  range  any  live  stock  not  belonging  to  or  under  the 
control  of  the  accused.  It  devolves  upon  the  accused  to  show  any  £a«t 
under  which  he  can  justify  or  mitigate  the  offense. 
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%  Saxe  —  PRAcnoE — Charge  of  tee  Ck>URT — Tbbm  Defined.—  If  an  ofSewae 
is  made  to  depend  upon  the  fact  that  it  is  wilfully  done,  it  is  necessary  for 
the  trial  judge  to  define  the  word  **  wilful ''  in  his  charge  to  the  jury.  The 
trial  judge,  in  this  case,  defined  the  word  as  follows:  **By  wilfully  as  used 
in  this  charge  is  meant  that  the  act  was  done  without  reasonable  ground  to 
believe  the  act  of  taking  was  lawfuL"    Hdd,  correct. 

3.  Same—- Fact  Case.— Seethe  statement  of  the  case  for  evidence  Ae2d  s^ifiS- 
cient  to  support  a  conviction  for  wilfully  driving  the  stock  of  another  from 
its  accustomed  range. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below 
before  the  Hon.  A.  8.  Walker. 

The  first  count  in  the  indictment  in  this  case  charged  the  appel- 
lant and  one  Jeflf  Moore,  jointly,  with  wilfully  driving  from  its 
accustomed  range  in  Williamson  county,  Texas,  on  the  29th  day  df 
Hay,  1884,  the  horse  of  8.  M.  Mantooth,  without  the  consent  of  the 
owner,  and  with  the  intent  to  defraud  the  owner  of  the  same.  The 
second  count  charged,  in  usual  form,  the  theft  of  the  said  horse.  A 
severance  being  awarded  upon  the  application  of  the  defendants, 
the  appellant  was  first  placed  upon  trial,  and  was  convicted  under 
the  first  count,  his  punishment  being  assessed  at  a  term  of  two  years 
in  the  penitentiary. 

8.  M.  Mantooth  was  the  first  witness  for  the  State.  He  testified 
that  he  resided  in  Williamson  county,  Texas,  and  was  a  resident  of 
that  county  in  May,  1884.  He  then  owned  a  small  dun  pony  with 
a  plain  stripe  along  its  back,  branded  plainly  Y.  D.  on  the  left  shoul- 
der. This  animal  was  raised  from  a  colt  as  a  pet  in  the  witness's 
family.  When  it  was  about  two  years  old,  the  witness  removed  the 
animal  from  its  old  range  to  another  range  about  two  miles  north- 
west from  Corn  Hill,  in  Williamson  county.  The  horse  ran  on  that 
range  about  twelve  months  before  he  was  missed  by  the  witness, 
and  witness  saw  him  daily  until  he  missed  him,  which  was  within 
three  days  after  he  was  removed  from  that  range.  On  the  Saturday 
after  missing  the  horse,  the  witness  made  an  unsuccessful  search  for 
him  throughout  the  range  and  among  the  horse  stock  he  usually 
ranged  with.  Upon  the  strength  of  certain  information,  witness 
tben  went  to  KatlifiPs  place,  where  he  received  other  information, 
and  then  went  to  the  timber  below  the  town  of  Florence,  and  at  the 
place  of  B.  W.  Camp  he  found  his  missing  animal.  The  horse  had 
been  gone  about  three  months*  He  was,  when  found,  in  a  very  poor 
condition  of  flesh,  and  showed  .severe  usage  under  the  saddle,  quirt 
and  Bpurs.  The  Y.  D.  brand  had  been  changed  to  X.  D.,  the  stroke 
added  to  the  brand  not  having  yet  peeled  off.    The  alteration  in  the 
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brand  was,  perhaps,  a  month  old.  About  two  weeks  after  the  witness 
missed  his  horse,  and  before  he  recovered  him,  witness  had  a  conver- 
sation with  the  defendant,  in  which  he  carefully  described  the  miss- 
ing animal  to  defendant,  and  asked  if  he  had  seen  such  an  animal. 
Defendant  replied  that  he  had  seen  such  a  brand  as  that  described 
by  witness,  but  he  could  not  remember  where  he  saw  it.  The  horse 
described  belonged  to  the  witness,  and  was  taken  from  his  accus- 
tomed range  in  Williamson  county,  Texas,  in  May,  1884,  without 
the  knowledge  or  consent  of  the  witness. 

Cross-examined,  the  witness  said  that  he  removed  from  the  Craft 
neighborhood  to  his  present  residence  near  Corn  Hill.  When  a  colt, 
the  animal  ran  in  the  timber  near  old  man  Craft's  house,  which  was 
about  one  mile  distant  from,  the  range  on  which  he  ran  when  be 
was  taken.  When  it  was  about  a  year  old,  the  colt  followed  a 
wagon  into  the  Ewing  Queen  neighborhood,  and  was  gone  three  or 
four  weeks  before  the  witness  found  him.  The  Ewing  Queen  neigh- 
borhood was  not  far  from  Camp's.  The  animal  described  was  foaled 
near  Camp's,  and  was  kept  in  that  neighborhood  until  he  was  moved, 
when  about  one  year  old,  to  the  range  from  which  he  was  taken. 
The  Y.  D.  brand  was  changed  into  an  unblotched  X.  D.  Witness 
did  not  know,  of  his  own  knowledge,  who  took  the  horse  from  its 
range,  or  who  changed  the  brand.  Defendant  did  not  proffer  to 
help  the  witness  hunt  the  horse  when  they  had  the  conversation  re- 
ferred to  above.  Mr.  Benson  went  with  witness  on  his  first  bunt 
for  this  horse.  Late  in  the  evening,  near  dark,  they  saw  and  chased 
a  horse  very  much  of  the  size,  shape  and  color  of  witness's  horse, 
and  witness  told  Benson  at  that  time  that  he  thought  the  horse  they 
were  chasing  was  the  one  he  was  hunting  for.  They  failed  to  over- 
take it  that  night,  but  saw  it  next  morning,  and  found  it  to  be  an- 
other horse.  The  Craft  place  was  some  seven  or  eight  miles  distant 
from  Batliff's.  The  horse  ran  on  the  range  about  Craft's  fully  a 
year  before  he  was  taken.  John  Darby  and  Sam  Eatliff  gave  wit* 
ness  certain  information  upon  which  he  acted  in  searching  for  his 
horse* 

JohA  Darby  was  the  next  witness  for  the  State.  He  testified  that 
for  three  years  he  had  lived  about  five  miles  south  of  Florence  on 
the  Salado,  during  which  time  he  had  known  the  defendant  as  a 
horse  trader.  *  Witness  had  seen  him  horseback  on  the  range,  per- 
haps a  hundred  times.  Witness  was  at  KatlifiTs  pen  in  May,  1884. 
Among  a  herd  of  forty  or  fifty  horses  in  that  pen,  the  witness  saw 
a  dun  pony,  with  a  black  streak  down  its  back,  branded  either  Y.  D. 
or  X.  D.    The  animal  described  was  so  very  gentle  that  he  per- 
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mitted  the  witness  to  approach  him  and  stroke  his  nose.    The  de-  U 

fendant  came  to  that  pen  abont  fifteen  minutes  after  the  witness 
examined  the  dun  pony.  Defendant  and  another  man  who  waB^ 
with  him  tamed  the  horses  ont  of  the  pen  and  drove  them  off.  The- 
dan  pony  described  went  with  the  herd,  and  defendant  made  no 
effort,  so  far  as  witness  could  see,  to  prevent  him.  Witness  met 
Mantooth  on  the  following  Sunday  morning.  Man  tooth  asked 
about  a  dun  pony  with  a  streak  down  its  back,  branded  Y.  D.,  and 
witness  told  him  what  he  knew  of  the  said  pony,  giving  him  a  de- 
scription of  the  animal  he  saw  at  Ratliff's  pen. 
^Gross-examined,  the  witness  stated  that  the  animals  in  Eatliff's 
pen,  other  than  the  dun  pony,  were  stock  horses.  Witness  knew 
Toung's  brand.  "  It  was  X  with  a  half  circle  over  it,  or  D.  T,** 
Several  men  were  about  Batliff's  pen  when  witness  examined  the 
dan  pony.  Allen  and  witness  examined  the  pony  together,  and 
witness  saw  for  himself  that  the  brand  was  plain.  When  defend- 
ant and  bis  associates  turned  the  herd  out  of  the  pen,  they  did 
nothing  particular  about  the  dun  pony, — that  is,  they  made  no  ap- 
parent effort  either  to  keep  him  with  the  herd  or  to  drive  him  ont 
This  was  about  ten  days  before  the  witness  saw  Mantoottu  The 
don  pony  at  that  time  showed  no  sign  of  recent  hard  usage. 

John  Allen  was  the  next  witness  for  the  State.  He  testified  that 
he  lived  in  Lampasas  county.  He  knew  the  dun  pony  claimed  by 
Mantooth,  and  on  one  occasion  saw  Mantooth  hunting  a  horse  of 
aoch  description.  On  one  Tuesday  in  May,  1884,  the  witness  saw 
the  said  horse  in  a  herd  of  horses  in  the  bills  above  Batliff's  place 
in  Williamson  county.  That  herd  was  then  in  the  possession  of  the 
defendant  No  one  was  then  with  him.  The  stripe  down  the 
pony's  back  and  the  T.  D.  brand  were  very  plain.  On  Wednesday 
that  herd  was  penned  at  Batliff's  pen  by  defendant  and  Moore,  and 
the  dun  pony  was  in  the  herd.  Witness  was  with  the  herd  on 
Wednesday,  Thursday  and  Friday,  during  which  time  the  herd  was 
in  the  possession  and  control  of  defendant  and  Moore,  who  claimed 
to  own  the  horses.  Witness  left  the  herd  on  Friday  night  near  Jim 
Shaffer's  pen,  some  seven  or  eight  miles  northwest  from  Corn  HilL 
The  herd  then  contained  about  fifty  head  of  horses.  Witness  saw 
John  Darby  at  Batliff's  pen  and  had  a  conversation  with  him. 
Witness  had  known  the  defendant  as  a  stockman,  and  knew  that 
he,  defendant,  had  the  opportunity  to  know  the  brands  on  the 
range.  He  could  not  say,  however,  that  defendant  was  familiar 
with  those  brands. 
Cross-examined,  witness  said  that,  once  between  Wednesday  and 
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Friday,  during  the  time  witness  was  with  the  herd,  Moore  caoght 
the  dun  pony,  with  witness's  aid,  saddled  him,  rode  him  off  abont 
'^y  fifty  yards  and  turned  him  loose.    At  that  time  the  defendant  w» 

I  somewhere  about  the  herd.    Four  different  persons,  «.  d.,  defendant, 

^  Moore,  Batliff"  and  Mr.  Marrs,  had  horses  in  the  herd.    The  parties 

named  hunted  to  the  herd  together  —  that  is,  some  one  of  the  party 
would  hold  the  herd  while  others  would  hunt  the  range,  four  or  five 
miles  anound,  and  run  such  horses  as  they  found  for  each  other  to 
the  herd.  Witness  did  not  know  when  the  dun  pony  was  put  in  the 
herd.  If  the  defendant  helped  Moore  oatch  and  saddle  the  dan 
pony  witness  did  not  know  it.  He  was,  however,  somewhere  about 
the- herd  at  the  time.  The  dun  pony  was  not  spurred,  beaten  or 
otherwise  abused  while  the  witness  was  with  the  herd  He  was  in 
good  condition  when  Moore  turned  him  loose  after  riding  him  the 
fifty  yards^  as  stated.  The  pony  was  caught  and  ridden  by  Moor% 
the  witness  thought,  on  Friday.  Moore  rode  the  pony  not  exceed* 
ing:  fifty  yards,  and  did  not  have  him  in  such  actual  possession 
exceeding  fifteen  minutes.  Witness  saw  that  pony  cut  out  of  the 
herd  several  times,  but  he  would  invariably  work  his  way  back  into 
the  herd.  Defendant  took  an  active  part  in  cutting  the  pony  out 
several  times.  Witness  did  not  know  of  his  own  knowledge  who 
owned  the  dun  pony.  Witness  knew  the  range  of  the  horses  com- 
posing that  herd.  It  extended  from  the  Lampasas  river  over  a 
socpe  of  country  some  fifteen  miles  in  area.  From  the  Wednesday 
morning,  when  witness  joined  the  parties  in  charge,  until  Friday 
night  when  he  left  them,  the  horses  had  not  been  driven  from  their 
aoeustomed  range.  The  horses,  including  the  dun  pony,  remained 
la  Batliff's  pen  from  Wednesday  until  Friday  morning,  and  were 
penned  in  Shaffer's  pen  on  Friday  night. 

Be-exietmined,  the  witness  stated  that  be  knew  nothing  of  the 
range  of  the  dun  pony.  He  and  the  defendant  were  friends.  Wit- 
ness bad  not  evaded  process  in  this  case  and  knew  nothing  about  an 
officer  being  in  search  of  him.  Old  man  Marrs  was  with  the  herd 
of  horses  on  Thursday,  remaining  with  the  herd  some  two  or  three 
hours.  His  son  was  then  there  and  remained  until  Friday.  Witness 
did  not  think,  in  stating  that  the  dun  pony  was  cut  out  of  the  herd 
fifty  times,  that  he  exceeded  a  fair  estimate.  Witness  was,  at  tiie 
time  spoken  of,  in  the  employ  of  Rati  iff. 

Martin  Benson  testified,  for  the  State,  that  he  lived  about  tw^o 
miles  north  of  Corn  Hill,  and  had  known  Man  tooth  about  foar 
years.  He  went  with  Mantooth  one  day  to  look  for  a  dun  pony 
branded  Y.  D.     Witness  knew  the  defendant,  whom  he  saw  about 
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a  month  after  he  bunted  the  said  horse  with  Mantootb.  Defendant 
told  witness  that  be  had  seen  Mantooth  and  talked  to  him  about  the 
horse,  but  that  he  did  not  know  that  he  had  ever  seen  the  horse, 
the  State  closed. 

William  Batliff  was  the  first  witness  for  the  defense.  He  testi- 
fied that  be  was  present  at  the  pen  on  the  occasion  testified  to  by 
previous  witnesses.  He  saw  a  dun  horse  in  the  herd  confined  in 
that  pen,  but  could  recollect  nothing  concerning  the  brand.  The 
witness  and  the  parties  with  him  several  times  cut  that  dun  horse 
out  of  the  herd,  drove  him  off  some  distance,  but  failed  to  keep  him 
ont  He  would  invariably  make  bis  way  back  to  the  herd.  Wit- 
ness first  noticed  the  dun  horse  in  the  herd  on  Wednesday.  He 
was  an  animal  between  three  and  four  years  old,  and,  the  witness 
thqngbt,  a  range  horse.  The  herd  referred  to  was  penned  two 
nights  on  the  witness's  place,  and  was  not,  while  the  witness  was 
with  it,  driven  over  four  or  five  miles.  Witness  bad  some  young 
stock  on  the  range  and  was  looking  for  them.  He  did  not  know 
how  long  the  herd  was  kept  together. 

Cross-examined,  the  witness  testified  that  Allen,  Moore  and  the 
defendant  were  with  the  herd  when  he  last  saw  it.  Witness  at  no 
time  saw  or  looked  for  the  brand  on  the  dun  pony.  Darby  was  at 
witness's  pen  on  Friday  morning.  The  witness  thought  that  be 
knew  the  stock  range  adjacent  to  his  place,  and  pretty  much  all  the 
stock  in  it.  Witness  had  been  in  the  range  all  his  life,  and  did  not 
think  that  he  had  ever  seen  that  dun  pony  before  he  saw  him  in  the 
herd.     The  defendant  was  in  charge  of  the  herd. 

Jim  Shaffer  was  the  next  witness  for  the  defense.  He  testified 
that  a  herd  of  horses  was  penned  at  his  place  in  the  spring  of  188^ 
They  broke  out  of  his  lot,  and  defendant  re-gathered  a  bunch  of 
them  next  morning.  Witness  saw  that  drove  of  horses  about  his 
place  for  two  or  three  days  before  that  night.  He  saw  the  dun 
pony  claimed  by  Mantooth  about  his  place  during  the  preceding 
summer  and  spring.  The  said  dun  pony  was  then  running  with 
Ewing  Queen's  old  mare.  Witness  only  knew  that  the  colt  which 
ran  with  Queen's  old  mare  was  a  dun  animal.  He  did  not  know 
that  it  was  branded  Y.  D.  Witness  knew  that  defendant  spent 
most  of  his  time  running  stock  on  the  range,  and  witness  supposed 
he  was  well  acquainted  with  the  stock  on  the  range. 

Mr.  Mantooth,  recalled  by  the  State,  testified  that  he  pointed  out 
his  dan  pony  to  Ratliff  in  January,  1885. 

Ratliff,  recalled  by  the  defense,  testified  that,  some  time  prior 
to  this  trial,  Mantooth  pointed  out  to  him  a  dun  horse  which  he 
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said  was  the  horse  that  had  been  stolen  from  him.  That  horse  the 
witness  did  not  think  was  the  same  horse  that  he  saw  in  the  herd 
described. 

It  was  testified,  in  whose  behalf  does  not  appear  from  the  record, 
that  the  defendant  lived  at  Sam  Queen's  place,  three  miles  east  from 
Florence.  Ratliff  lived  three  miles  east  from  Sam  Queen's.  B. 
W.  Camp,  near  whose  place  the  horse  was  found  after  the  alteration 
of  the  brand,  lived  about  three  miles  south  of  Sam  Queen's.  Shaf* 
fer's  place,  where  the  horses  were  penned  on  Friday  night,  was 
about  one  mile  east  from  Sam  Queen's  place,  and  about  three  miles 
from  Camp's  place.  The  place  where  Mantooth  lived,  and  from 
near  which  his  horse  disappeared,  was  about  two  miles  north  from 
Corn  Hill,  in  a  prairie  country  which  ran  back  to  the  hills.  Craft's 
place,  where  the  horse  was  foaled,  was  on  the  prairie,  about  a  mile 
from  Mantooth's  place.  Those  places  were  about  eight  miles  from 
BatlifTs  place,  over  a  rough  and  uneven  country. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Majcemaon  cfe  Price^  E.  A.  Strickland  and  Fisher  <Sb  Toymea  filed 
an  able  brief  and  argument  for  the  appellant 

J.  H,  BurUy  Assistant  Attorney-General,  for  the  State. 

White,  Pbesidino  Judge.  Two  counts  were  contained  in  the  indict- 
ment,— one  for  wilfully  driving  the  animal  from  its  accustomed 
range  with  intent  to  defraud,  and  one  for  the  theft  of  the  animaL 
Appellant  was  found  guilty  under  the  first  count  of  wilfully  driving 
the  animal  from  its  accustoqaed  range  with  intent  to  defraud  the 
owner,  and  his  punishment  is  fixed  by  the  verdict  and  judgment  at 
two  years  in  the  penitentiary. 

The  statutes  regulating  this  offense  are  as  follows  in  the  Penal 
Code: 

^^  Art.  749.  If  any  person  shall  wilfully  take  into  possession  and 
drive,  use  or  remove  from  its  accustomed  range  any  live  stock  not 
his  own,  without  the  consent  of  the  owner,  and  with  intent  to  de- 
fraud the  owner  thereof,  he  shall  be  deemed  guilty  of  theft,  and  on 
conviction  shall  be  confined  in  the  penitentiary  not  less  than  two  nor 
more  than  five  years ;  or  be  fined  in  a  sum  not  to  exceed  $1,000,  or 
by  both  such  imprisonment  and  fine,  at  the  discretion  of  the  jury 
trying  the  case. 

**  Art  750.    Nothing  in  the  preceding  article  contained  shall  bo 
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oonstraed  to  prevent  any  person  from  driving  hi3  own  and  other 
stock  that  may  be  mixed  therewith  to  the  nearest  convenient  point 
within  the  usual  range  of  such  stock,  for  separation. 

"Art.  751.  In  any  prosecution  under  article  749,  It  shall  only 
be  necessary  for  the  State  to  prove  the  act  of  driving,  using  or  re- 
moving from  its  accustomed  range  any  live  stock  not  belonging  to 
or  under  the  control  of  the  accused,  and  it  shall  devolve  upon  the 
accQsed  to  show  any  fact  under  which  he  can  justify  or  mitigate  the 
offense.'* 

Where  an  offense  is  made  to  depend  upon  the  fact  that  it  is  ^^wil- 
fully  ^*  done,  it  is  necessary  that  the  court  should  define  the  mean- 
ing of  the  word  wilfully  in  its  charge  to  the  jury.  {Trice  v.  The  State^ 
17  Texas  Ct  App.,  43.)  It  is  insisted  that  the  court's  definition  in 
this  instance  was  not  correct.  The  definition  given  was,  *'  by  wil- 
fully as  used  in  this  charge  is  meant  that  the  act  was  done  without 
reasonable  ground  to  believe  the  act  of  taking  was  lawful."  This 
definition  is  in  exact  accordance  with  one  of  the  approved  defini- 
tions of  that  word  announced  by  this  court  in  Thomas  v.  The  State^ 
14  Texas  Ct.  App.,  200;  Lane  v.  The  State,  16  Texas  Ot.  App.,  173; 
Wood  V.  The  State,  16  Texas  Ct.  App.,  674;  Shuhert  v.  The  State, 
16  Texas  Ct.  App.,  645;  and  Trice  v.  The  StaU,  17  Texas  CL 
App.,  48. 

Taken  as  a  whole,  the  charge  fairly  and  fully  presented  the  law 
of  the  case.  It  was  not  excepted  to.  [There  is  a  bill  of  exceptions 
to  a  charge  given  in  another  case,  which  has  evidently  been  copied 
into  this  record  by  mistake;  the  style  of  the  case,  number  and  date 
of  filing  all  show  it  does  not  belong  to  this  case.]  If  the  charge  was 
deemed  insufficient  in  not  presenting  the  law  as  fully  as  it  should, 
defendant  should  have  presented  special  instructions  covering  the 
sappoeed  defects  and  omissions.  As  it  is,  we  see  in  it  no  radical  or 
fundamental  error. 

We  are  of  opinion  that  the  evidence  is  sufficient.  The  horse  was 
seen  in  appellant's  herd,  which  herd  appellant  was  in  person  con- 
trolling for  several  days  at  Ratliff  s  and  Shaffer's.  This  was  from 
eight  to  twelve  miles  from  his  accustomed  range.  .The  witness 
Darby  says  be  saw  the  horse  in  Batliff's  pen  —  saw  the  defendant 
there  —  the  defendant  opened  the  gate  and  let  out  the  horses  and 
drove  them  away;  the  pony  went  with  the  herd, — defendant  made 
no  effort  to  leave  him.  Darby  afterwards  told  Man  tooth  about  this, 
and  when  Mantooth  met  defendant  afterwards  and  asked  him  if  he 
hftd  seen  the  horse,  defendant  said  he  had  noticed  the  brand  some- 
where but  did  not  recollect  where.    He  did  not  offer  to  help  hunt 
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«he  horse.  Allen,  another  witness,  says  he  saw  the  pony  at  Eat- 
BfTs  pen,  and  defendant  was  at  and  aboot  the  herd  at  the  time  the 
pony  was  saddled'  and  ridden  by  one  Moore^  who  was  also  con- 
nected with  the  herdl 

There  are  no  other  material  questions  presented  in  the  case.    The 
judgment  is  affirmed. 

[Opinion  delivered  October  81, 1886.] 


19    250 
28    JSoj 

38  380,  [No.  1889.] 

William  Adams  alias  Goillebmo  Adamb  v.  Thb  State. 

L  Continuance  — DnjOENCE  — Affidavit  TO  Take  the  Depositions  of  a 
Witness  in  a  Cbiminal  Cause. —  Depositions  in  criminal  causes,  though 
unknown  at  common  law,  are  authorized  by  the  Code  of  this  State.  But  in 
order  to  avail  himself  of  that  manner  of  proof,  the  defendant,  as  a  pre- 
requisite to  obtain  a  commission  to  take  depositions,  must  file  an  affidavit 
which  in  all  respects  complies  with  the  requirements  of  article  764  of  the 
Code  of  Criminal  Procedure.  To  make  and  file  such  an  affidavit  is  as  essen- 
tial to  due  diligence  in  seeking  a  continuance  for  the  want  of  the  depositions, 
as  it  is  to  apply  for  process  for  a  witness  who  is  within  the  jurisdiction  of 
the  court.    See  the  statement  of  the  case  for  an  affidavit  held  insufficient. 

^  Same  —  Depositions  in  Foreign  Countries.— Article  763  of  the  Code  of 
Criminal  Procedure  provides  that  "  The  rules  prescribed  in  civil  cases  for 
taking  depositions  of  witnesses  shall,  as  to  the  manner  and  form  of  taking 
and  returning  the  same,  govern  in  criminal  actions,  when  not  in  conflict 
with  the  requirements  of  this  Code."  An  objection  to  depositions,  that 
they  were  taken  and  returned  by  an  officer  not  authorized  by  law,  is  an  ob- 
jection which  goes  to  the  manner  and  form  of  taking  and  returning  dep- 
ositions. Hdd,  that  in  absence  of  a  provision  in  the  Code  of  Criminal 
Procedure  prescribing  tlie  rules  of  taking,  in  criminal  cases,  the  depositions 
of  witnesses  residing  beyond  the  limits  of  the  United  States,  the  rales 
prescribed  in  civil  cases  (R.  S.,  art.  2226)  obtain;  and  as  those  rules  des- 
ignate a  consul  of  the  United  States  as  an  officer  qualified  to  act  in  civil 
cases,  he  is  likewise  qualified  to  act  in  criminal  cases — the  said  article 
of  the  Revised  Statutes  not  being  in  conffict  with  the  Code  of  Criminal 
Procedure. 

3.  Same  — New  Trial. —  However  correct  the  ruling  of  the  trial  court  refusing 
a  continuance  because  of  the  want  of  diligence,  if  the  evidence  adduced  on 
the  trial  discloses  that  the  absent  testimony  was  material  and  probably  true, 
it  becomes  matter  addressed  to  the  discretion  of  the  trial  court  in  passing 
upon  tlie  motion  for  new  trial.  But  see  the  statement  of  the  case  for  a  remmi 
of  absent  testimony  which,  considered  in  connection  with  the  facts  proved 
on  the  trial,  was  not  probably  true,  and  hence  was  not  such  evidence  as 
would  authorize  the  award  of  a  new  trial. 

4L  Murder — Fact  Case. —  See  the  statement  of  the  case  for  evidence  held  sn:& 
fioient  to  support  a  capital  conviction  for  murder. 
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Appeal  from  the  District  Court  of  Maverick.  Tried  below  before 
the  Hon.  D.  P.  Marr. 

Upon  evidence  which  established  against  him  a  murder  rarely 
paralleled  in  wanton  atrocity,  the  appellant  in  this  case  was  con- 
victed of  murder  In  the  first  degree,  and  awarded  the  death  penalty. 
His  victim,  Josefa  Galindo,  before  she  yielded  her  life,  a  final 
though  an  unwilling  sacrifice  to  the  man  upon  whom  she  had  be- 
stowed her  affections,  fell  first  a  victim  to  his  lust,  and  died  by  his 
band,  while,  perhaps,  pleading  with  him  for  the  civil  reparation, 
vrhich  only  be  could  make.  The  murder  was  committed  on  the 
10th  day  of  March,  1885,  in  Eagle  Pass,  Maverick  county,  Texas. 
The  indictment  was  presented  oh  the  1st  day  of  June,  1885,  and  the 
trial  and  conviction  followed  on  the  6th  day  of  the  same  month. 

J.  A.  Sumpter  was  the  first  witness  for  the  State.  HIb  identified 
the  defendant  in  court  as  William  Adams,  whom  he  knew  quite 
well.  The  witness  resided  in  the  town  of  Eagle  Pass,  Texas,  on  the 
10th  day  of  March,  1885,  and  was  a  deputy  sheriff  of  Maverick 
county  at  that  time.  The  defendant  lived  something  over  one  hun- 
dred and  thirty  steps  distant  from  the  witness's  residence,  in  a  bouse 
which  fronted  on  the  same  street.  Witness  had  occasion  to  get  out 
of  bed  and  go  into  his  yard,  about  2  o'clock  on  the  morning  of 
March  10,  1885.  Just  as  he  was  re-entering  his  house  he  heard  four 
or  five  reports  of  a  gun  or  pistol,  followed  by  the  scream  of  a 
woman.  Witness  seized  his  pistol  and  ran  down  to  the  point  of  the 
shooting  as  rapidly  as  he  could.  When  he  reached  a  point  nearly 
opposite  the  defendant's  house,  he  heard  the  defendant  say,  in 
Spanish:  "They  are  robbing  me;  they  are  robbing  me."  Defend- 
ant was  then  standing  inside  of  his  gate,  talking  to  another  Mexican, 
and  asking  him  to  summon  one  Don  Hipolito.  He  was,  at  the  same 
time,  going  through  the  process  of  reloading  his  pistol.  Witness 
then  asked  the  defendant  what  had  occurred.  He  replied:  "They 
are  robbing  me."  Witness  then  told  him  to  open  the  gate  and 
admit  him.  Defendant  did  so,  and  witness  asked  him  where  the 
robbers  were.  He  replied  that  two  had  run  off  and  he  had  shot 
one,  and  pointed  towards  the  body  of  the  deceased  lying  on  the 
ground.  Witness  started  towards  the  body  and  heard  a  gurgling 
sound,  like  blood  in  the  throat  of  a  person  dying,  and  upon  the  in- 
stant, not  having  seen  the  person  lying  there,  suspected  who  it  was. 
About  this  time  Judge  Burks  walked  into  the  yard,  and  up  to  the 
prostrate  body,  and  said:  "Why,  this  is  the  woman  that  rascal 
seduced."    Judge  Burks  then  turned  to  defendant  and  asked  him  in 
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Spanish:  "My  God,  man,  why  did  you  do  this?"  Defendant  re- 
plied: "Because  she  has  been  molesting  me  for  more  than  three 
hours,  and  would  not  let  me  sleep."  Defendant  then  turned  and 
started  towards  his  house.  Witness  followed,  and  caught  defend- 
ant's pistol  with  his  left  hand,  and  drew  his  own  with  his  right  hand. 
Mr.  Fox,  who  had  come  up,  also  caught  the  defendant  Witness 
ordered  the  defendant  to  surrender  his  pistol.  The  defendant  asked 
if  witness  was  an  officer,  and  on  being  answered  in  the  affirmative, 
surrendered  the  pistol. 

When  the  witness  asked  the  defendant  to  indicate  the  direction 
taken  by  the  two  robbers  who  escaped,  the  defendant  pointed  ap 
the  street  towards  the  witness's  house.  Witness  was  in  his  front 
yard  when  the  five  shots  were  fired,  and  it  would  have  been  impos- 
sible for  any  one  to  have  passed  that  house,  going  up  the  street, 
immediately  after  the  shooting,  unseen  by  the  witness.  The  body 
of  the  deceased  lay  in  the  defendant's  front  yard,  near  the  house 
and  between  the  house  and  the  front  fence.  When  witness  reached 
the  defendant's  front  gate,  be  found  the  gate  locked  with  a  padictck 
and  chain,  and  the  defendant  was  standing  at  the  gate  on  theinside, 
in  the  act  of  loading  his  pistol.  The  defendant's  pistol  had  been 
recently  discharged,  and  bad  three  chambers  empty,  when  witness 
got  it.  Judge  Burks  reached  the  defendant's  house  very  shortly 
after  witness  did, —  perhaps  within  less  than  a  minute's  time.  Wit- 
ness knew  the  deceased,  but  had  no  recollection  of  seeing  her  daring 
the  week  immediately  preceding  her  death.  She  was  not  quite  dead 
when  the  witness  reached  the  scene,  but  died  within  thirty  seconds. 
She  was  dying  when  witness  passed  into  the  yard,  and  she  was  gasp- 
ing then.  The  other  man,  who  was  at  the  gate  with  defendant 
when  witness  arrived,  Felix  Ramirez  by  name,  was  not  armed,  nop 
did  witness  find  any  other  arms  about  the  place  except  the  pistol  in 
the  hands  of  the  defendant.  Defendant  told  Eamirez  to  go  and 
bring  Don  Hipolito  Billiard  to  his  house,  which  Ramirez  did.  The 
killing  occurred  in  Eagle  Pass,  Maverick  county,  Texas,  on  the 
morning  of  March  10,  1885.  Witness  was  certain  that  it  was  later 
than  12  o'clock  on  the  night  of  the  9th,  and  thought  it  was  as  late 
as  2  o'clock  on  the  morning  of  the  10th. 

Cross-examined,  the  witness  stated  that  the  night  of  March  9-10, 
1885,  was  a  bright  starlight  night.  Witness  located  the  place  of 
the  shooting  by  the  sound.  Witness  could  see  readily  from  his 
bouse  to  the  defendant's  house,  and  could  easily  see  an  object  as 
large  as  a  man,  as  far  off  as  a  hundred  yards.  He  saw  no  object, 
animate  or  inanimate,  between  his  house  and  defendant's.    The 
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shots  described  were  fired  at  the  defendant's  bouse.  Witness 
counted  fear  sbots,  and  was  morally  satisfied  that  a  fifth  was  fired 
while  he  was  securing  bis  own  pistol.  Witness  bad  good  reason  to 
suppose  soroeihing  serious  bad  happened,  if  the  screams  of  a  woman 
following  the  rapid  firing  of  a  pistol  can  be  called  a  good  reason. 
In  going  to  the  defendant's  bouse,  be  went  down  the  street  on  the 
opposite  side  from  the  defendant's  house.  It  v^sls  the  defendant's 
exclamations  ^^me  rohen;  merohen!^^  which  caused  the  witness  to 
cross  the  street  to  the  defendant's  bouse.  Witness  crossed  the 
street,  asked  the  defendant  the  occasion  of  the  shooting,  and  thea 
demanded  admission.  Defendant  said  nothing  in  reply  to  witness's 
demand  for  admission,  but  took  a  key  from  his  pocket  and  unlocked 
the  padlock  which  secured  the  gate.  The  yard  fence  around  the 
defendant's  bouse  was  a  higb  one.  Witness  heard  him  tell  the  maa 
who  was  with  him  to  jump  over  the  fence  and  go  for  Don  Hipolita 
The  man  and  Don  Hipolito  came  to  the  bouse  afterwards,  together. 
Defendant  did  not  ask  witness  to  jump  the  fence.  Witness  was 
brought  to  the  defendant's  by  the  pistol  sbots.  Defendant's  pistol 
bad  been  fired  five  times,  and  three  of  the  five  chambers  which  had 
been  fired  bad  been  reloaded  when  witness  got  possession  of  the 
pistol.  The  pistol  was  a  six-shooter.  The  deceased  was  known  as 
Josefa  Galindo. 

Judge  J.  F.  Burks  was  the  next  witness  for  the  State.  He  testi- 
fied that  he  lived  in  Eagle  Pass  in  March,  1885.  On  the  morning 
of  the  lOtb  day  of  that  month  the  witness,  who  was  at  home  in 
bed  partly  sleeping,  was  suddenly  awakened  by  the  rapid  firing  of 
a  pistol  and  the  screams  of  a  person,  whom,  from  th3  voice,  he  took 
to  be  a  woman.  Witness's  wife  called  to  witness  to  get  up.  Will- 
iam Sumpter,  a  son  of  the  previous  witness,  came  hastily  to  the 
witness's  bouse  and  asked  if  witness  bad  a  pistol.  Witness  replied 
that  be  had  not,  but  requested  young  Sumpter  to  wait  a  moment, 
which  be  did,  and  witness  and  be  went  together  to  the  place  of  the 
shooting.  When  witness  reached  the  defendant's  bouse  be  found 
J.  A.  Sumpter  and  others  already  there.  He  next  saw  and  recog- 
nized thjB  dead  body  of  Josefa  Galindo  lying  in  the  yard.  On  rec- 
ognizing the  deceased,  witness  turned  to  the  defendant  and  said: 
"You  have  killed  the  girl  you  seduced;  why  have  you  done  it?'* 
He  replied:  *^ Because  she  has  molested  me  all  night,  and  would  not 
let  me  sleep."  Witness  had  frequently  seen  the  deceased,  and  knew 
her  by  sight,  but  not  by  name.  Witness  had  seen  the  defendant  in  the 
presence  of  the  deceased  before  he  saw  him  in  the  presence  of  her 
dead  body.    On  the  night  of  March  7, 1885,  the  witness  went  with 
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the  deceased  to  the  house  of  Don  Hipolito  Billiard,  where  the  de- 
fendant then  was.    As  he  and  deceased  entered  the  house  the  de- 
fendant saluted  the  witness.     Witness,  returning  the  salute,  told  the 
defendant  what  the  deceased  had  previously  told  him, —  that  he,  de- 
ffindant.  had  seduced  her  and  promised  to  marry  her,  and  witness 
endant  if  he  was  willing  to  comply  with  his  promise.    Da- 
Lnswered  by  asking  the  question :  "  How  can  you  prove  it? " 
replied :  "  I  have  your  letters  to  prove  it."    Defendant  re- 
marry the  girl,  when  witness  and  she  left  the  house  and 
dvised  her  to  go  home.     She  replied  that  she  was  afraid  to 
and  asked  if  witness  could  not  secure  her  quarters  for  the 
iich  witness  did  at  the  house  of  one  of  her  friends.    Witness 
the  deceased  on  the  night  of  March  9th, —  the  night  before 
ing  of  her  death.     She  was  then  near  the  house  of  Mr. 
ibout  one  hundred  yards  from  the  house  of  the  defendant, 
whom  witness  saw  dead  in  defendant's  yard  on  Tuesday- 
was  the  same  girl  who  went  with  him  to  Don  Hipolito 
on  Saturday  night.     The  girl  was  dead  when  the  witness 
ler  body,  he  having  started  from  home  almost  immediately 
leard  the  shooting.    Witness  lived  about  one  hundred  steps 
defendant's  house  on  the  same  street,  but  on  the  opposite  side 
eet.    Witness  and  J.  A.  Sumpter  lived  on  the  same  side  of 
t,  their  houses  nearly  adjoining.     The  stars  were  shining 
Ko  person  could  have  been  on  the  street  in  the  vicinity 
s  and  have  escaped  his  observation.    Defendant  did  nothing 
;nes3  was  at  his,  defendant's,  house.    He  was  not  arrested 
itness's  stay,  which  was  very  brief.     Witness  heard  four, 
bought,  five  shots.    He  was  dozing  at  the  time,  and  was 
ised  by  the  pitiful  and  heartrending  screams  of  the  de- 

xamined,  the  witness  stated  that  several  persons  were  at 
t's  house  when  he  arrived,  J.  A.  Sumpter  among  them. 

gate  was  open  when  witness  got  there.  Witness's  remark 
ndant  had  killed  the  girl  he  liad  seduced  was  made  to  the 

well  as  to  the  defendant,  and  he  spoke  so  that  all  present 
le  recognized  the  dead  body  of  Josefa  Galindo  as  soon  as 
Witness  did  not  go  with  the  deceased  to  the  residence 
lipolito  Billiard  for  the  purpose  of  asking  the  defendant  to 
»sefa,  but  went  with  her  at  her  request  as  an  escort.    She 

she  wanted  to  remain  all  night  with  the  family  of  Don 

She  gave  as  her  reason  for  not  staying,  that  the  family 

>om  for  her.    The  conversation  with  the  defendant  at  Don 
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Hipolito's  bouse  was  the  result  of  the  meeting  there  of  the  par- 
ties. 

Doctor  A.  H.  Evans  testified,  for  the  State,  that  he  examined  the 
(lead  body  of  Josefa  Galindo  between  four  and  six  hours  after  her 
death.  The  ball  entered  her  breast  from  the  from  and  passed  out 
behind,  near  the  spinal  column.  It  severed  some  large  blood  ves- 
sels and  was  the  immediate  cause  of  her  death.  The  wound  was 
necessarily  fatal,  and  must  have  produced  death  almost  instantly. 

J.  A  Sumpter,  recalled,  testified,  for  the  State,  that  the  pistol  in 
evidence  was  the  weapon  he  took  from  the  defendant,  within  a  very 
few  minutes  after  the  killing.  Five  chambers  of  the  pistol  had 
been  recently  fired,  three  of  which  were  freshly  reloaded.  Witness 
saw  the  defendant  in  the  act  of  reloading  his  pistol.  Mr.  Eelso ' 
picked  up  some  recently  exploded  cartridge  shells  at  the  point  where 
the  defendant  reloaded  his  pistol.  The  shells  exhibited  were  of  the 
kind  used  with  pistols  of  the  same  manufacture  as  that  of  the  pis- 
tol in  evidence.  The  cartridge,  and  one  of  the  shells  exhibited,  fit 
the  pistol  exactly.  The  other  shells  exhibited  fit  also,  but  are  a 
little  smaller,  the  result  of  their  explosion. 

T.  L  Oglesby  testified,  for  the  State,  that  the  pistol  in  evidence 
was  a  forty-four  caliber  Colt's  frontier  six-shooter,  and  the  shells 
exhibited  are  the  shells  of  forty -four  caliber  cartridges,  such  as  used 
in  pistols  of  the  make  described. 

W.  Eelso  testified,  for  the  State,  that  the  cartridge  and  shells  men- 
tioned in  the  testimony  of  Mr.  Sumpter  and  Captain  Oglesby  were 
picked  up  from  the  ground  in  the  defendant's  yard,  by  the  witness, 
on  the  morning  of  the  killing,  between  8  and  9  o'clock,  since  which 
time  they  have  been  in  witness's  exclusive  possession.  Witness 
found  them  on  the  ground  between  the  gate  and  the  body  of  the 
deceased,  and  near  the  gate.    The  State  rested. 

Hipolito  Billiard  was  the  first  witness  for  the  defense.  He  testi- 
fied that  he  had  known  the  defendant,  whose  name  was  William 
Adams,  about  seven  years.  Defendant  lived  in  the  witness's  house 
for  two  or  three  months.  The  witness  also  knew  the  deceased, i^v ho 
came  to  bis  house  one  night  with  Judge  Burks.  lie  knew  of  her 
death,  because  on  the  morning  it  occurred  the  defendant  sent  for 
witness  with  the  message  that  he  had  killed  some  one.  Defendant 
had  removed  from  witness's  house  to  his  own,  a  few  days  before 
the  killing.  On  reaching  the  defendant's  house  on  that  morning, 
witness  saw  the  dead  body  of  a  woman  lying  in  the  front  yard. 
The  man  who  came  for  the  witness  was  a  man  whom  the  witness 
knew  well,  but  whose  name  he  could  not  now  recall  to  mind.  That 
man  told  witness  that  defendant  had  sent  for  him  to  come  quick,  as 
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he  had  killed  a  person.  The  messenger  did  not  say  whom  defendant 
had  killed.  Deceased  came  to  the  witness's  house  about  8  o'clock 
on  the  night  of  the  killing,  and  asked  for  the  defendant,  with  whom 
she  said  she  wanted  to  have  a  talk.  Witness  told  her  that  de- 
fendant was  at  his  own  house.  She  then  asked  witness  if  she  ooald 
stay  all  night  at  his  house.  Witness  told  her  no,  and  that,  if  she 
had  any  friends,  she  had  better  go  to  them.  Deceased  was  killed 
before  day  next  morning. 

J.  A.  Surapter  was  then  called  as  a  witness  for  the  defense.  He 
took  the  stand  and  testified  that  when  he  asked  the  defendant  which 
way  the  two  robbers  went  who  escaped,  he  pointed  to  the  corner  of 
his  fence,  and  said  that  they  went  out  that  way,  and  thence  up  the 
street  on  which  the  witness  lived.  The  witness  came  to  the  defend- 
ant's house  down  the  very  street  up  which  the  defendant  said  that 
the  retreating  robbers  went,  and  knew  that  no  person  bad  gone  up 
that  street.  Witness  could  not  have  failed  to  see  any  person  passing 
up  that  street  at  that  time,  for  be  was  in  plain  view  of  that  street, 
from  the  moment  the  first  shot  was  fired  until  he  got  to  the  defend- 
ant's house.  Witness  testified  at  the  examining  trial.  He  could 
not  now  say  whether,  before  that  tribunal,  he  made  a  statement  of 
what  he  saw  and  heard  on  that  night,  or  whether  he  testified  in  re- 
sponse to  questions.  It  was  his  recollection,  however,  that  he  made 
a  statement.  He  testified  on  that  proceeding  as  he  did  on  this  as  to 
the  direction  indicated  by  the  defendant  as  the  route  taken  by  the 
alleged  robbers  in  their  flight. 

William  Cooper  testified,  for  the  defense,  that  he  lived  in  the 
house  adjoining  the  house  of  the  defendant  on  the  south.  Witness 
was  at  home  in  bed  at  the  time  of  the  killing,  and  knew  nothing  of 
the  facts  in  this  case.  Witness  gave  Mr.  Kelso  a  bullet  which  be 
found  in  a  closet  in  his  yard.  Witness  was  asleep  at  the  time  of  the 
killing,  and  did  not  go  to  the  scene  of  the  tragedy  until  after  the 
arrest  of  the  defendant. 

Mrs.  Edith  Monte  testified,  for  the  defense,  that  she  lived  next 
door  'to  the  defendant  and  knew  him  by  sight  Witness  was 
awakened  on  the  morning  of  March  10,  1885,  by  the  firing  of  a 
pistol  and  the  screaming  of  a  woman,  but  she  did  not  get  up  until 
she  heard  Mr.  Sum  peer's  voice.  Witness  heard  talking  before  she 
heard  the  shots,  but  she  did  not  know  what  was  said,  as  she  did  not 
understand  the  Spanish  language.  The  witness  had  occupied  her 
present  residence  since  January,  1886.  Defendant's  house  had  been 
built  since  that  time.  Witness  had  never  heard  shooting  on  defend- 
ant's place  prior  to  the  morning  mentioned. 

At  this  point  the  defendant  introduced  a  sketch  or  diagram  of  the 
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premises  on  which  tho  killing  occurred,  which  sketch  showed  the 
location  of  the  hoase  and  others  adjoining  it,  the  position  of  the  gate, 
fences  and  other  objects  on  and  about  the  premises,  the  place  where 
the  body  of  the  deceased  was  lying,  and  the  place  where  tho  de- 
fendant was  standing  when  J.  A.  Sumpter  arrived;  also  where  cer- 
tain ballets  had  entered  and  gone  out  of  the  house,  and  where  one 
had  gone  through  the  fence  into  Cooper's  premises.  He  introduced 
also  certain  pieces  of  lumber  cut  from  the  house,  showing  the  bullet 
marks  or  holes  where  they  entered.  '^The  diagram,  as  explained 
by  the  evidence,  shows  that  three  shots  or  bullets  struck  defendant's 
bouse  in  front,  and  one  the  fence,  and  that  all  were  fired  from  or  in 
the  front  yard ;  that  the  dead  body  of  Josefa  Galindo  was  found 
lying  in  the  front  yard  between  the  gate  and  the  door  of  the  house, 
but  much  to  the  right  on  entering,  and  nearer  the  gate  than  the 
door.  The  shot  holes  were  discovered  in  the  house  and  fence  on 
the  morning  of  the  homicide." 

H.  Robinson,  one  of  the  defendant's  counsel,  testified  in  his  be- 
half that  he  was  familiar  with  the  premises  of  the  defendant,  and 
since  the  homicide  had  examined  them  in  detail.  The  sketch  in 
evidence  was  a  correct  one,  and  was  made  by  actual  survey,  in  the 
presence  of  the  witness,  by  a  man  named  Perry,  about  two  weeks 
prior  to  this  trial.    Witness  knew  nothing  of  the  facts  of  this  case. 

The  defense  next  read  in  evidence  the  testimony  of  Felix  Eami- 
rez  before  the  examining  trial,  as  reduced  to  writing  by  the  magis- 
trate who  presided  over  that  trial.  Ramirez  was  the  man  sent  by 
defendant  to  summon  Don  Hipolito  Billiard  after  the  killing,  and 
for  whose  deposition  the  defendant  sought  a  continuance.  The  in- 
strument in  evidence  reads  as  follows: 

**I  was  in  the  house  of  Mr.  Adams.  I  know  nothing  of  the  kill- 
ing, because  I  had  been  asleep.  I  was  awakened  by  this  man 
Adams  hallooing  to  me.  Adams  was  on  the  outside  of  the  house.' 
I  then  got  up  and  put  on  one  shoe,  and  then  Adams  told  me  to 
go  for  Hipolito.  I  did  not  hear  any  shots  fired  at  all.  I  did  not 
hear  the  woman  talking  before  the  defendant  Adams  called  me.  I 
never  saw  Adams  have  any  arms.  I  had  just  come  the  day  before 
and  went  to  bed.  I  did  not  know  the  dead  woman.  Adams  asked 
me  to  sleep  there.  He  asked  me  to  do  so  on  the  street.  I  knew 
Adams  before  in  Zaragosa,  Mexico.  Adams  gave  me  no  reason  why 
be  desired  me  to  sleep  there.  I  did  not  hear  the  shooting  nor  did  I 
tell  any  one  so.  I  was  awakened  by  the  hallooing  of  Mn  Adams. 
I  had  never  slept  in  the  house  before.  I  went  there  to  sleep  about 
9  o'clock.  I  always  sleep  soundly.  I  am  a  musician  by  oooopation. 
VouXlX-17 
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I  live  with  Jesus  Maria  de  la  Zerda.    Adams  met  me  in  the  street 

Adams  was  carrying  a  bucket  of  water.    It  was  about  9  o'clock  P. 

M.    It  was  about  a  square  ofiF  from  where  Adams  lives  that  we  met. 

We  went  together  directly  to  the  house  in  which  Adams  lives.    I 

heard  no  shots  fired  during  the  night.    He,  Adams,  told  me  to  go 

for  Hipolito  and  tell  him  he  had  killed  a  man.    I  heard  no  shots  at 

all.    I  never  went  to  Oppenheimer's  store  with  the  deceased.    I  did 

not  know  her.    I  did  not  go  with  her  to  a  German^s  house.    We 

did  not  sleep  in  the  same  bed,  but  in  beds  about  two  yards  apart, 

Adams  went  to  bed  about  the  same  time  I  did.    I  did  not  hear  the 

girl  come  there.    I  was  not  present  when  Adams  shot  the  woman. 

Adams  locked  the  door  with  the  key  when  he  went  to  bed.    I  told 

Hipolito  that  Adams  had  killed  a  man  and  to  come  down  there.    I 

did  not  tell  Hipolito  that  Adams  had  shot  a  woman.    I  did  not  see 

the  body  of  the  woman  as  I  went  for  Hipolito.     I  was  gone  about 

five  minutes  after  Hipolito.    I  saw  Mr.  Fox  as  I  went  for  Hipolito, 

Mr.  Sumpter  was  not  at  the  gate  when  I  went  for  Hipolito.   Adams 

was  standing  outside  of  the  house  when  I  got  up,  about  three  varas 

away.    I  heard  no  noise  until  Adams  called  me.    Adams  was'stand- 

ing  in  front  of  the  house  when  I  came  out*    I  heard  the  hallooing, 

but  I  could  not  tell  whether  it  was  by  a  man  or  woman." 

.  The  affidavit  upon  which  the  defendant  applied  for  a  commission 

to  take  depositions  of  witnesses  residing  in  the  Kepublic  of  Mexico, 

and  which  is  the  subject-matter  of  the  first  head-note  of  this  report, 

reads  as  follows: 

w  TThk  State  op  Texas  \ 

I  Suit  pending  in  Maverick  County  District 

William  Adams.       ) 

'^  Before  me,  the  undersigned,  clerk  of  the  above  named  court, 
personally  appeared  Harai  Robinson,  of  counsel  for  the  defendant, 
and  on  oath  avers  that  he  is  a  duly  authorized  representative  of  the 
defendant,  and  that  for  his,  the  said  Adamses,  defense  the  testimony 
of  the  witnesses  named  by  the  affiant  in  the  notice  filed  in  this  office 
yesterday,  June  2,  that  a  commission  would  be  applied  for  to  take 
depositions  according  to  accompanying  interrogatories,  is  material 
and  indispensable  for  the  defense  of  said  William  Adams,  and  that 
this  is  filed  as  supplement  to  said  notice.    June^  3,  1885. 

(Signed)  "Harai  Eobinson. 

"  Sworn  to  and  subscribed  before  me  on  above  day  and  date, 

"  O.  C.  DowB, 
"  Clerk  D.  C.  Mav'k  Co.,  Texas." 
Omitting  the  showing  of  diligence  set  out  in  the  application  for 
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a  continuance,  which  is  disclosed  in  the  opinion,  the  application  pro- 
ceeds as  follows: 

** Defendant  expects  to  prove  by  the  said  witness  (Felix  Ramirez) 
that  he,  the  said  witness,  was  sleeping  in  the  house  of  the  defendant 
on  the  night  that  tbi  deceased  was  killed,  and  that,  when  the  firing 
occurred  which  caused  the  death  of  the  deceased,,  witness  was  called 
by  the  defendant  to  go  and  call  assistance  to  resist  an  attack  then 
being  made  upon  his  house  and  himself  by  three  men,  of  which  wit- 
ness became  aware  also.  Also  of  Estanistado  Rodriguez,  living  in 
Piedras  Negras,  Mexico,  distant  from  Eagle  Pass  one  mile,  for  pro- 
curing whose  testimony  the  same  diligence  has  been  used  as  with 
reference  to  the  witness  Felix  Ramirez,  by  whom  defendant  expects 
to  show  that  said  witness  had  been  solicited  by  friends  of  the  de- 
ceased to  go  to  the  house  of  the  defendant  on  the  night  of  the  kill- 
ing for  hostile  purposes  to  defendant,  and  to  make  an  attack  on 
defendant,  and  that  he  had  communicated  this  fact  to  defendant, 
and  in  consequence  thereof  defendant  had  procured  the  company  of 
Felix  Ramirez  to  sleep  in  bis  house  the  night  of  the  killing.  Also 
of  Guadalupe  Hernandez  and  Donociano  Hernandez,  who  both  lived 
in  Zaragosa  described  above,  and  for  procuring  whose  testimony  the 
same  diligence  has  been  used  as  with  reference  to  the  preceding 
witnesses.  That  by  Donociano  Hernandez  defendant  expects  to 
prove  that  on  the  night  of  the  killing,  and  immediately  preceding 
the  killing,  witness  passed  in  the  street  close  to  the  house  of  the 
defendant,  and  saw  three  or  four  persons  inside  of  the  inclosure  close 
to  the  house  of  the  defendant,  waylaying  the  same.  That  by 
Gnadalupe,  that  on  the  Sunday  previous  to  the  killing,  witness  had 
been  staying  at  the  house  of  the  defendant,  and  that  defendant  was 
in  real  and  serious  appreh/snsion  of  a  murderous  attack  being  made 
upon  him,  and  witness  was  dispatched  by  defendant  to  Zaragosa  to 
appeal  to  the  father  of  the  defendant.  That  defendant  expects  to 
show  in  his  defense  that  deceased  was  killed  accidentally  in  the 
defendant's  defense  against  a  murderous  attack  being  made  upon 
his  person  at  his  own  door,  in  the  darkness  of  night,  by  persons 
unknown  to  defendant,  who  were  seen  to  escape  through  the  rear 
of  defendant's  premises  during  and  immediately  after  the  shoot- 
ing.   .    .    .'' 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

K  J.  JIamner  and  Ted  <Sk  Haltom^  for  the  appellant. 

J.  H.  BurUj  Assistant  Attornej^-General,  for  the  State. 
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WiLLsoN,  Judge.  About  2  o'clock  A.  M.,  March  10,  1885,  in  the 
town  of  Eagle  Pass,  Maverick  county,  the  defendant,  with  a  pistol, 
shot  and  killed  a  woman  named  Josefa  Galindo.  He  was  immedi- 
ately arrested  and  confined  in  jail.  On  June  1, 1885,  the  grand  jury 
returned  into  court  an  indictment  charging  Mm  with  the  murder. 
On  June  5,  1885,  the  cause  was  called  for  trial,  when  the  defendant 
presented  an  application  for  a  continuance,  alleging  the  absence  of 
testimony  material  to  his  defense,  which  application  being  overruled 
by  the  court,  the  trial  was  proceeded  with  and  resulted  in  the  con- 
viction of  the  defendant  of  murder  in  the  first  degree,  and  the  assess- 
ment of  the  death  penalty. 

It  is  assigned  and  earnestly  insisted  upon  by  defendant's  counsel 
that  the  court  erred  in  refusing  the  defendant's  application  for  a 
continuance.  This  action  of  the  court  is  properly  presented  in  the 
record  by  bill  of  exception,  and  demands  consideration.  It  is  shown 
by  the  application  that  on  the  2d  day  of  June,  1885,  the  day  after 
the  indictment  was  returned  into  court,  the  defendant  by  his  coun- 
sel filed  with  the  clerk  of  the  court  interrogatories  and  notice  for 
the  purpose  of  obtaining  the  depositions  of  four  witnesses  alleged  to 
reside  in  the  State  of  Coahuila,  in  the  United  States  of  Mexico.  On 
the  3d  day  of  June,  1885,  the  State  by  its  attorneys  waived  service 
of  notice  and  interrogatories,  and  also  time,  and  on  the  next  day 
filed  cross-interrogatories,  and  on  the  same  day  the  clerk  issued  a 
commission  to  take  said  depositions,  and  delivered  it  to  defendant's 
attorney,  who  immediately  proceeded  with  it  to  Piedras  Negras  in 
'Mexico,  near  to  which  place  said  witnesses  resided,  and  placed  the 
same  in  the  hands  of  B.  Pridgen,  the  consul  of  the  United  States  at 
that  place,  and  paid  said  consul  the  fees  for  taking  said  depositions, 
and  said  consul  promised  forthwith  to  take  and  return  the  same, 
but  the  same  had  not  been  taken  and  returned  when  the  case  was 
called  for  trial. 

On  the  3d  day  of  June^  1885,  the  next  day  after  filing  said  inter- 
rogatories and  notice,  defendant's  counsel  made  and  filed  with  the 
clerk  an  affidavit  stating  that  the  testimony  of  said  witnesses  was 
material  to  the  defendant;  but  said  affidavit  did  not  set  forth  the 
facts  necessary  to  constitute  a  good  reason  for  taking  the  depositions 
of  said  witnesses,  nor  did  it  state  that  defendant  had  no  other  ivit? 
ness,  whose  attendance  on  the  trial  could  be  procured,  by  whom  he 
could  prove  the  facts  he  desired  to  establish  by  the  depositions. 
The  application  for  continuance  was  controverted  as  to  diligence  by 
the  State  in  due  form,  the  grounds  of  the  traverse  being  that  the 
affidavit  above  mentioned  was  defective,  and  that  the  commi8Biai&  to 
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take  depositions  had  been  delivered  to  an  officer  who  was  not  law- 
fully authorized  to  execute  the  same.  Ko  objection  was  made  to 
the  sufficiency  of  the  application  in  other  respects,  and  in  such 
other  respects  we  think  it  is  in  strict  compliance  with  the  statute. 

As  to  the  affidavit,  which  constituted  the  basis  of  the  defendant's 
right  to  a  commission  to  take  the  depositions,  it  is  manifestly  and 
substantially  defective.  It  does  not  in  a  single  particular  comply 
with  the  statute.  (Code  Orim.  Proc,  art.  764.)  At  common  law 
depositions  in  criminal  cases  are  unknown.  It  is  only  by  virtue  of 
our  statuto  that  they  can  be  taken  and  received  in  evidence,  and 
hence,  when  a  defendant  seeks  to  avail  himself  of  this  mode  of  mak- 
ing proof,  he  must  comply  at  least  substantially  with  the  require- 
ments of  the  statute.  {Johnson  v.  The  State^  27  Texas,  758.)  Failing 
to  do  so,  be  fails  to  use  the  diligence  in  obtaining  his  testimony 
which  the  law  exacts  from  him.  The  affidavit  required  by  article 
764,  Code  Criminal  Procedure,  is  a  material  requirement  of  the  stat- 
ute, and  constitutes  the  very  foundation  of  the  defendant's  right  to 
take  depositions.  To  make  and  file  such  affidavit  is  as  essential  to 
due  diligence,  in  our  opinion,  as  it  is  to  apply  for  process  for  a  wit- 
ness who  is  within  the  jurisdiction  of  the  court.  This  being  our 
view,  we  bold  that  the  court  did  not  err  in  holding  that  the  defend- 
ant had  not  used  due  diligence  to  obtain  the  depositions. 

As  to  the  authority  of  the  consul  to  take  the  depositions,  we  are 
of  the  opinion  that  that  officer  has  such  authority,  by  a  fair  and 
reasonable  construction  of  our  statutes.  It  is  not  expressly  con- 
ferred upon  him  by  our  Code  of  Criminal  Procedure  (Code  Crim. 
Proc.,  art.  760),  nor  is  it  expressly  denied  to  him.  In  fact  there  is 
no  express  provision  of  our  Code  of  Criminal  Procedure  which  pre* 
scribes  the  rules  for  taking  depositions  where  the  witness  is  beyond 
the  limits  of  the  United  States.  In  civil  oases,  the  provisions  of  the 
statute  are  ample,  and  the  officers  who  are  authorized  to  take  depo- 
sitions without  the  United  States  are  designated,  and  among  them 
is  named  a  consul  of  the  United  States.  (Rev.  Stats.,  art.  2226.^) 
By  article  762  of  our  Code  of  Criminal  Procedure  it  is  provided 
that  ^^  The  rules  prescribed  in  civil  cases  for  taking  depositions  of 
witnesses  shall,  as  to  the  manner  and  form  of  taking  and  returning 
the  same,  govern  in  criminal  actions,  when  not  in  conflict  with  the 
requirements  of  this  Code."  In  the  case  of  Pauska  v.  Daics,  31 
Texas,  67,  it  was  held  by  our  supreme  court  that  an  objection  made 
io  depositions,  that  they  were  taken  and  returned  by  an  officer  not 
authorized  by  law,  was  an  objection  to  the  manner  and  form  of 
taking  and  returning  depositions.  If  this  decision  be  correct,  and 
we  are  not  disposed  to  question  its  correctness,  then  the  authority 

Digitized  by  VjOOQ IC 


W^^( 


i 


19  Texas  Court  of  Appeals.  [Tyler  Term, 


|.  Opinion  of  the  court. 


|V  of  the  officer  relates  to  the  manner  and  form  of  taking  and  return- 
er- ing  the  depositions,  and  comes  within  the  scope  and  meaning  of 
I'  article  762  of  the  Code  of  Criminal  Procedure,  and  makes  article 
M:  2226  of  the  Eevised  Statutes  apply  to  depositions  in  criminal  cases 
p  in  so  far  as  to  empower  a  consul  of  the  IJnited  States  to  take  such 
I  depositions;  because  said  article  2226  is  not  in  conflict  with  any  pro- 
jj  V  vision  of  the  Code  of  Criminal  Procedure. 

^,.  But  notwithstanding  the  application  for  continuance  was  properlj 

p  *  overruled  because  due  diligence  to  obtain  the  absent  testimony  had 

^r  not  been  exercised,  still,  if  upon  the  trial  the  evidence  adduced  dis- 

^;  closed  the  materiality  of  such  absent  testimony,  and  that  it  was 

^:t  probably  true,  it  would  be  matter  addressed  to  the  discretion  of  the 

ir^;  court,  to  be  considered  in  passing  upon  defendant's  motion  for  a  new 

|,'  trial. 

|\ .  In  order  to  determine  whether  or  not  the  absent  testimony  is  of  a 

^;  character  which  would  entitle  the  defendant  to  a  new  trial,  we 

p;  must  first  examine  the  evidence  adduced  on  the  trial.     We  will 

l:  briefly, state  the  substance  of  that  evidence  as  we  find  it  in  the  reo- 

p^  ord.     Three  days  before  the  homicide,  the  deceased,  in  the  presence 

(ft  of  witnesses,  accused  defendant  of   having  seduced  her  under  a 

LV  promise  of  marriage.    He  did  not  deny  the  accusation,  but  asked 

['  her  if  she  could  prove  it.    She  answered  that  she  could  prove  it  by 

^;  his  letters.     She  importuned  him  to  marry  her,  which  he  refused 

1^^^^;  to  do.     Defendant  lived  by  himself  in  a  house  which  was  sur- 

^  rounded  by  a  high  yard  fence,  there  being  a  gate  in  the  fence  in 

^.  r  front  of  the  house.    In  front  of  his  house  was  a  street,  and  around 

^;  his  premises  the  ground  was  open,  there  being  nothing  to  obstruct 

^  the  vision  for  some  distance.     On  the  night  of  the  homicide  the 

s  stars  were  shining  brightly.    A  witness  who  resided  about  one  hun- 

^'  dred  and  forty  steps  from  defendant,  and  on  the  same  street,  testi- 

y  fied  that  he  was  standing  in  his  yard  in  full  view  of  the  street 

^.  and  of  defendant's  premises  when  the  first  shot  was  fired;  that  five 

shots  were  fired,  all  in  the  direction  of  defendant's  house;  that  he 

r;  immediately  went  out  upon  the  street,  and  along  the  street  to  a 

point  opposite  defendant's  house,  and  saw  defendant  standing  near 

i  his  front  gate,  inside  the  yard,  with  a  pistol  in  his  hand  which  he 

f?  seemed  to  be  loading,  and  heard  defendant  cry  out  three  times, 

J  "they  are  robbing  me."     He  went  to  where  defendant  was  and 

f  found  the  front  gate  locked.     He  told  defendant  to  unlock  the  gate, 

J  .-  which  he  did.     Witness  then  entered  the  yard  and  discovered  the 

> .  dead  body  of  deceased  lying  upon  the  ground  between  the  gate  and 

|;  the  house.    Witness  asked  defendant  which  way  the  robbers  had 

^  fled,  and  he  pointed  to  the  street  and  in  the  direction  of  where  wit- 
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nes8  li^ed.  In  a  few  momeiits  another  witness  came  into  defend- 
ant's yard,  and  recognized  the  dead  body  of  the  woman  as  that  of 
Josefa  Galindo,  and  remarked  in  the  presence  of  the  defendant  that 
she  was  the  woman  that  the  defendant  had  seduced.  To  this  re^ 
mark  the  defendant  made  no  reply.  This  last  witness  then  asked 
the  defendant  why  he  had  killed  the  woman.  His  reply  was  that 
she  had  been  molesting  him  all  night,  and  would  not  let  him  sleep. 
Deceased  was  shot  in  the  breast  with  one  ball,  which  prodaced 
almost  instant  death.  It  was  stated  by  the  first  witness  that  he 
was  in  plain  view  of  the  street  leading  from  his  house  to  the  defend- 
ant's, all  the  time  from  the  firing  of  the  first  shot  to  the  time  that 
he  entered  defendant's  yard,  and  that  he  saw  no  one  pass  along 
said  street  during  said  time,  and  that  no  one  could  have  passed  along 
said  street  withont  his  observing  them.  Other  witnesses  also,  who 
Uved  in  the  immediate  vicinity,  and  who  were  aroused  by  the  pistol 
shots,  and  who  were  in  a  position  to  see  any  person  who  might  leave 
defendant's  premises,  state  that  they  saw  no  person  leave  said  prem- 
ises in  any  direction.  Defendant's  pistol  showed  that  he  had  fired 
five  shots.  Three  of  the  balls  discharged  had  lodged  in  the  front 
part  of  the  house,  one  had  gone  through  the  yard  fence  at  one  side 
of  the  house,  and  the  other  had  killed  the  deceased.  All  the  wit- 
nesses agree  that  but  five  shots  were  fired.  The  balls  lodged  in  the 
bonse  and  fence  indicated  that  they  had  been  discharged  from  a 
point  in  the  front  yard  in  the  direction  from  the  house  of  the  front 
gate. 

The  theory  of  the  defense  was,  and  is,  that  the  deceased  and  two 
men,  her  friends,  had  invaded  the  defendant's  premises  for  the  pur- 
pose of  doing  him  violence;  that  he  rushed  out  of  his  house  to  de» 
fend  himself,  and  opened  fire  on  his  assailants,  and  shot  and  killed 
the  deceased.  In  support  of  this  theory  the  testimony  of  the  ab- 
sent witnesses  was  sought.  It  is  stated  in  the  application  for  con- 
tinuance, in  substance,  that  bythe  testimony  of  said  absent  witnesses 
facts  can  be  proved  which  establish,  or  strongly  tend  to  establish, 
said  theory.  That  the  testimony  sought  was  'material  we  do  not 
question.  But  can  it  reasonably  be  said,  in  view  of  the  evidence 
adduced,  that  it  is  probably  true?  We  think  not.  The  theory  of 
the  defense,  to  our  minds,  is  contrary  to  all  the  evidence  in  the  case; 
contrary  to  the  defendant's  confession  made  immediately  after  the 
murder;  contrary  to  reason,  and  extremely  improbable.  When 
asked  why  he  had  killed  the  woman,  defendant  advanced  no  such 
theory  in  justification  of  .the  deed,  but  gave  as  his  only  reason  for 
it  that  she  had  been  molesting  him  and  would  not  let  him  sleep. 
He  said  nothing  about  an  attack  having  been  made  upon  him.    He 
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pointed  to  no  sign  or  evidence  that  any  one  had  been  inside  his 
yard, —  not  even  a  track.  His  fence  was  high  and  his  gate  was 
locked.  Is  it  reasonable  to  suppose  that  men  and  the  deceased 
could  climb  the  fence  into  the  yard,  and  the  men  climb  out  again, 
and  yet  no  indication  of  their  entrance  or  exit  be  left  npon  the 
premises?  Is  it  reasonable  that  men  would  enter  his  premises  for 
the  purpose  of  doing  him  violence,  and  after  being  shot  at  five  times 
scamper  away  without  an  effort  to  kill  or  injure  the  object  of  their 
malice?  Is  it  reasonable  that  these  men  could  escape  from  the 
premises  in  plain  view  of  witnesses,  in  the  bright  light  of  tbo  stars, 
without  being  seen  or  heard  by  some  one!  We  cannot  believe  it 
at  all  probable,  in  fact  not  even  possible,  in  view  of  the  facts  proved 
on  the  trial,  that  the  testimony  of  the  absent  witnesses,  as  stated 
in  the  application  for  continuance,  is  true.  We  do  not  think  an 
intelligent  jury  would  give  to  it  any  credence  whatever.  We  thiak 
the  evidence  as  developed  on  the  trial  fully  justified  the  trial  jutlge 
in  refusing  the  application  for  continuance  upon  its  merits,  and  that 
said  absent  testimony  is  not  entitled  to  consideration  in  determining 
defendant's  motion  for  a  new  trial. 

As  to  the  charge  of  the  court,  it  is,  in  our  opinion,  substantially 
correct,  and  as  favorable  to  the  defendant  as  the  most  liberal  view 
of  the  evidence  would  warrant.  It  submits  clearly  and  fairly  every 
issue  presented  by  the  evidence,  and  is,  in  no  material  respect, 
deficient. 

We  find  nothing  in  the  record  which  would  justify  even  a  sas- 
picion  that  the  defendant  has  not  had  a  fair  and  impartial  trial.  It 
is  true  that  his  trial  was  unusually  speedy,  but  it  cannot  be  inferred 
from  this  fact  that  it  was  not  perfectly  lair  and  impartial.  By  his 
own  confession  and  by  all  the  evidence  it  was  conclusively  shown 
that  he  killed  an  unfortunate,  helpless  woman  —  a  woman  whom  he 
had  seduced  under  a  promise  of  marriage,  and  that  he  had  committed 
this  cruel  murder  for  no  other  reason  than  to  free  himself  from  the 
importunities  of  his  disgraced  victim  to  fulfil  his  promise  and  marry 
her,  and  thereby  to  some  extent  save  her  from  the  reproach  which 
he  had  brought  upon  her.  She  had  doubtless  gone  to  his  house  on 
that  fatal  night,  and  had  been  suffered  by  the  defendant  to  enter 
his  premises,  but,  renewing  her  importunities  for  justice  at  his  hands, 
he  determined  to  rid  himself  of  her  forever,  and  fired  the  shot 
which  murdered  her  whom  be  had  already  degraded.  The  extreme 
penalty  of  death  of  is  not  too  severe  for  saoh  a  murderer. 

The  judgment  of  conviction  is  affirmed. 


[Opinion  delivered  November  4^  1885.] 
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No.  1907.  LoDis  Williams 

No.  1908.  Pete  Cadbll 

No.  1909.  J.  W.  Johnson      [-  v.  The  State. 

No.  1910.  J.  H.  Rainet  . 

No.  1912.  RoBEBT  Bentley 

Practice  in  the  Court  op  Appeaia—  Indictments  presented  by  ^and  juries 
composed  of  more  persons  than  twelve  are  nullities,  as  heretofore  held  in 
the  cases  of  Lott  v.  The  State,  18  Texas  Ct.  App.,  627,  and  McNeese  v.  The 
State,  ante,  p.  48;  and  convictions  shown  by  the  record  to  be  based  upon 
such  pretended  indictments  will,  upon  appeal  to  this  court,  be  set  aside  and 
the  prosecutions  dismissed. 

Appeals  from  the  District  Court  of  Cooke.  Tried  below  before 
the  Hon.  F.  E.  Finer. 

The  convictions  in  these  cases,  with  their  respective  terms  of  im- 
prisonment in  the  penitentiary,  were,  in  the  order  of  the  cose  num- 
bers, OS  follows:  Robbery,  five  years;  horse  theft,  eight  years; 
theft,  five  years;  murder  in  the  second  degree,  eighteen  years,  and 
horse  theft,  fifteen  years. 

Briefs  of  counsel  were  filed  as  follows: 
Sarlls  €&  Scotty  for  appellant  Louis  Williams. 
Btanion  <&  Wright^  for  appellant  Pete  CadoU. 
W.  F.  Bovytnan  and  J.  M.  Wright^  for  appellant  J.  W.  Johnson. 
A.  M.  Thomason  and  TF.  B.  Johnson^  for  appellant  J.  H.  Rainey. 
TT.  Z.  Blatitan,  for  appellant  Robert  Bentley. 

<71  H.  BurtSj  Assistant  Attorney-General,  for  the  State. 

HrBT,  Judge.  In  these  cases  it  affirmatively  appears  from  the 
record  that  the  parties  were  each  convicted  of  felonies  upon  indict- 
ments presented  by  a  grand  jury  composed  of  more  than  twelve 
persons.  The  cases  are  from  the  same  court,  to  wit:  the  district 
court  of  Cooke  county.  The  judgments  are  reversed  and  the 
causes  dismissed.  (See  Lott  v.  The  State^  18  Texas  Ct.  App.,  627; 
and  McNeese  v.  The  State^  decided  at  this  term,  ante^  p.  48.) 

Beversed  and  dismissed. 

[Opinion  delivered  November  4,  1886.] 
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I  19  266  1.  Manslauohtbr  — **  ADEQUATE  Cause."—  The  four  illustrations  of  "  adequate 
!  ^  ^^2|  cause"  set  out  in  article  497  of  the  Penal  Code  are  not  the  only  ones  which 

will  reduce  a  homicide  from  murder  to  manslaughter.  On  the  contrary,  it 
had  been  laid  down  as  a  correct  rule  that  "  any  condition  or  circumstance 
which  is  capable  of  creating  (and  does  create)  sudden  passion,  such  as  anger, 
rage,  sudden  resentment  or  terror,  rendering  the  mind  incapable  of  coot 
reflection,  whether  accompanied  by  bodily  pain  or  not,  is  adequate  cause." 

2.  Same. —  It  is  positively  declared  by  article  492  of  the  Penal  Code  that  no 
verbal  provocation  will  justify  an  assault  and  battery;  and  article  596  of  the 
same  Code  is  equally  positive  in  the  declaitition  that  **  insulting  words  or 
gestures,  or  an  assault  and  battery  so  slight  as  to  show  no  intention  to  inflict 
pain  or  injury,  or  an  injury  to  property,  unaccompanied  by  violence,  are 
not  adequate  causes  *'  sufficient  to  reduce  a  homicide  from  murder  to  man- 
slaughter. But  held  that,  though  no  one  of  these  causes,  alone  and  inde- 
pendent of  the  others,  can  be  deemed  adequate  cause  to  reduce  a  homicide 
from  murder  to  manslaughter,  yet,  if  they  all  combine  and  exist  conjointly 
with  each  other,  they  may,  thus  united,  become  such  adequate  cause.  See 
the  opinion  in  extenao  on  the  question. 

8.  Same  —  Evidence  —  Charge  of  the  Court  — Case  Stated.— In  a  trial  for 
assault  with  intent  to  murder  it  was  in  proof  that  C,  the  alleged  injured 
party,  charged  the  defendant  with  improper  relations  with  his,  C's,  wife, 
and  that  the  defendant  was  claiming  for  himself  the  paternity  of  Mrs.  C's 
child;  which  charges  were  emphatically  denied  by  the  defendant  and  were 
vehemently  reasserted  by  C,  who  thereupon  seized  the  defendant  by  his 
collar  and  shool^  him,  when  the  defendant  pushed  C.  off  and  pattu^l  him  on 
the  shoulder ;  that  C.  then  ordered  defendant  to  keep  his  hands  off,  and  was 
still  cursing  defendant  when  defendant  fired  upon  and  shot  C.  through  an 
arm.  These  facts  being  proved,  the  defendant  proposed  to  disprove  the 
charges  made  by  C.  and  to  show  that  his  relations  with  the  wife  and  child 
of  C.  ha<i  been  and  were  entirely  innocent  and  proper.  This  proof  the  trial 
court  rejected  as  being  too  remote  and  irrelevant  Held,  that,  in  view  of 
the  facta  proved,  the  rejected  evidence  was  competent  and  should  have  been 
admitted,  and  have  been  permitted  to  go  to  the  jury  in  connection  with  a 
charge  upon  manslaughter  to  the  effect  that  if,  from  the  insults  and  assault, 
coupled  together  as  adequate  cause,  they  believed  that  the  defendant  com- 
mitted the  act  under  the  immediate  influence  of  sudden  passion,  such  as 
anger,  rage  or  sudden  resentment  sufficient  to  render  his  mind  incapable 
of  cool  reflection,  then  they  could  find  him  guilty  of  no  higher  grade  <^ 
offense  than  aggravated  assault 

4.  Same  — '*  Coounq  Time."— It  is  a  rule  of  law  applicable  to  this  class  of  cases 
that,  "  however  great  the  provocation  may  have  been,  if  there  be  sufficient 
time  for  the  passion  to  subside  and  for  reason  to  interpose,  the  homicide 
will  be  murder.  But  if  the  wound  was  given  by  the  prisoner  while  smart- 
,  ing  under  a  provocation  so  recent  and  so  strong  that  the  prisoner  might  be 

considered  as  not  being  at  the  moment  the  master  of  his  own  understand- 
ing, the  offense  will  be  manslaughter.*'  Under  this  rule,  the  proof  in  this 
case  showing  that,  after  C.  was  made  to  release  his  hold  upon  defendant, 
some  two  or  three  minutes  elapsed  before  defendant  fired,  the  court  should 
have  submitted  to  the  jury  the  question  of  "  cooling  time/'  in  connection 
with  the  charge  upon  manslaughter. 
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Appeal  from  the  District  Court  of  Williamson.  Tried  below 
before  the  Hon.  A.  S.  Walker. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to  mur- 
der one  J.  L.  Contat,  in  Williamson  county,  Texas,  on  the  26th  day 
of  June,  1885.  A  term  of  two  years  in  the  penitentiary  was  the 
penalty  assessed  against  the  appellant. 

A  Behrens  was  the  first  witness  for  the  State.  He  testified  that 
he  knew  the  defendant  and  J.  L.  Oontat.  Witness  and  Contat  were 
at  work  in  the  millet  field  of  the  witnesses  brother  on  the  26th  day 
of  Jane,  1885.  The  millet  proving  too  wet  to  shock  well,  the  wit- 
ness proposed  to  Contat  to  abandon  that  work  for  the  day,  and  go 
to  another  field  near  by,  in  which  some  oats  were  being  harvested, 
and  aid  in  that  work.  Contat  agreed,  and  witness  told  him  to  go 
on,  and  that  he  would  follow  so  soon  as  he  had  finished  a  shock  he 
was  then  engaged  on.  In  going  to  the  oat  field  from  the  millet 
field  it  was  necessary  to  cross  a  lane  traversed  by  a  public  road, 
then  a  field,  and  then  another  road.  When  Contat  reached  the 
fence  forming  one  side  of  the  lane  he  encountered  two  men.  They 
stopped  and  talked  with  Contat.  Presently  Contat  called  to  wit- 
ness: "Come  here,  Behrens;  Jesse  (meaning  the  defendant)  is 
going  to  shoot  me,  and  I  want  you  as  a  witness."  Witness  did  not 
go  to  Contat  at  once,  but  went  on  being  called  by  Contat  the  sec* 
ond  time.  Witness  could  not  hear  anything  said  by  the  parties 
until  he  got  near  them.  The  defendant  was  then  down  on  the 
ground,  and  had  passed  the  reins  of  his  horse^s  bridle  to  Jim  Coe, 
the  party  who  came  to  that  point  with  him.  Coe  had  not  dis- 
mounted. The  defendant's  hand  was  in  his  pocket,  the  witness 
thought,  for  the  purpose  of  bringing  out  something,  the  witness  did 
not  know  what,  when  the  witness  reached  the  parties.  Witness 
then  told  defendant  not  to  shoot  Contat;  that  Contat  was  not 
armed,  and  that  it  was  not  a  manly  act  to  shoot  an  unarmed  man. 
Defendant  and  Contat  cursed  each  other  awhile,  Contat  accusing 
the  defendant  of  taking  his  wife  from  him,  and  claiming  his,  Con- 
tat's,  child  as  his,  the  defendant's,  child.  Contat  told  defendant 
that  if  he  claimed  that  child  as  his  he  was  a  d — d  liar.  Defendant 
denied  that  he  ever  took  or  wanted  Contat's  wife,  or  claimed  the 
child  as  his,  and  added  that  whoever  had  told  such  tales  on  him  to 
Contat  was  a  d — d  liar.  Contat  and  witness  then  crawled  through 
the  fence  into  the  lane.  Defendant  made  no  attempt  to  stop  them, 
or  to  hurt  them.  The  quarrel  was  resumed  as  soon  as  witness  and 
Contat  got  into  the  lane.    Each  party  cursed  and  abused  the  other, 
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Contat  charging  the  defendant  with  taking  his  wife  and  claiming 
paternity  of  the  child,  and  defendant  denying  both  charges.  Con- 
tat then  told  defendant  he  could  take  the  woman  and  go,  bat  must 
leave  the  child.  Defendant  replied  that  he  wanted  neither  the 
woman  nor  the  child.  This  manner  of  dispute  continued  for  some 
time,  until  finally,  as  the  witness  turned  around  to  light  his  pipe, 
he  heard  the  first  shot  fired.  The  ball  passed  through  Contat's  left 
arm.  Witness  turned  rapidly  and  seized  defendant's  pistol  hand, 
and  defendant  fired  a  second  shot  while  Contat  was  dodging  about. 
The  last  shot  did  not  strike  Contat's  person,  but  grazed  his  Lack, 
making  six  holes  in  bis  shirt.  Witness  succeeded  in  disarming  de- 
fendant, and  Contat  fled.  Contat  was  in  his  shirt  sleeves  and  was 
unarmed. 

Cross-examined,  the  witness  testified  that  in  the  struggle  for  the 
pistol,  the  defendant  threw  him  down,  and  Contat  ran  off.  Wit- 
ness did  not  hear  him  say  as  he  left:  ^'Hold  Jesse  until  I  run 
and  get  a  gun."  The  witness  and  Contat  were  not  in  wailing  for 
or  waylaying  the  defendant,  but,  as  stated,  went  to  that  field  to 
shock  millet,  but  found  the  millet  loo  wet  to  be  worked.  The  wit- 
ness never  at  any  time  heard  Contat  make  any  threats  against  the 
defendant.  The  defendant  said  that  the  child  referred  to  in  the 
quarrel  was  not  his.  Contat  and  defendant  had  been  talking  about 
five  minutes  when  Contat  called  witness.  Neither  witness  nor  Con- 
tat expected  to  see  defendant  that  day. 

J.  L.  Contat  was  the  next  witness  for  the  State.  He  testified 
that  on  Friday  morning,  June  26,  1885,  the  witness  went  with  A. 
Behrens  to  Behrens's  brother's  field  to  work  at  shocking  millet. 
After  working  a  short  time  Behrens  said  that  the  millet  was  too  wet 
to  work,  and  directed  witness  to  go  to  the  oat  field,  beyond  a  lane 
and  another  field.  Witness  started,  and  as  he  got  to  the  fence  or 
near  it,  he  saw  the  defendant  and  Jim  Coe  riding  along  the  road. 
Witness  called  to  the  defendant  to  stop.  Defendant  did  so,  dis- 
mounted from  his  horse,  and  came  to  the  fence,  meeting  witness. 
Witness  said  to  him:  "I  hear  that  you  claim  my  child."  Defend- 
ant replied:  "It  is  a  d — d  lie;  I  have  never  claimed  it."  Witness 
then  said:  "I  hear  that  you  are  going  to  whip  me."  Defendant 
replied  that  that  too  was  a  d — d  lie.  Witness  then  told  defenrdant 
to  keep  his,  witness's,  wife,  but  to  leave  the  child.  The  defendant 
denied  claiming  or  wanting  cither.  Defendant  then  came  towards 
witness  with  one  of  his  hands  in  his  pocket,  motioning  as  though 
to  draw  something  from  bis  pocket.  Witness  then  called  to  Beh- 
rens to  come  to  them.    Behrens  came  up  and  said  to  defendant: 
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'^ Don't  shoot  John;  he  has  no  pistol  or  knife"  Behrens  and  wit- 
ness then  got  through  the  fence  into  the  lane.  The  defendant  was 
then  standing  in  the  lane  by  the  fence,  with  bis  hand  still  in  his 
pocket.  Defendant  then  renewed  the  dispute  by  saying:  *'I  have 
beard  that  you  have  threatened  to  kill  me."  Witness  denied  that 
be  had  made  any  such  threat,  and  told  defendant  that  he  did  wrong 
to  step  between  the  witness  and  his  wife,  after  he,  witness,  had  done 
so  much  to  help  him  along.  After  more  talk  of  like  nature  witness 
took  the  defendant  by  the  shirt  collar  with  his  right  hand —  the  de^ 
fendant  still  having  bis  hand  in  his  pocket.  At  this  point  Behrens 
interfered,  and  witness's  attention  was  diverted  to  Coe,  during  which 
time  the  defendant  got  out  his  pistol  and  presented  it  at  the  wit* 
ness's  breast.  Witness  tried  to  strike  the  pistol  away,  but  it  was 
discharged,  sending  a  ball  through  witness's  left  arm,  inflicting  a 
flesh  wound  but  breaking  no  bones.  The  only  demonstration  the 
witness  made  during  the  difSculty  was  when  the  defendant  patted 
him  on  the  back.  Witness  then  caught  defendant's  shirt  collar,  and 
the  defendant  fired  as  stated.  Witness  on  being  shot  dodged  behind 
Behrens,  when  the  defendant  fired  again,  sending  a  ball  through 
the  back  of  the  witness's  shirt,  and  making  six  holes  in  it.  Witness 
then  left,  going  to  the  nearest  house,  and  did  not  return.  Witness 
and  Behrens  both  told  the  defendant  that  witness  was  unarmed. 
Witness  told  defendant  that  all  he  wanted  was  his  child,  and  that 
he  wished  the  defendant  well. 

Cross-ezamined,  the  witness  testified  that  it  was  his  belief  that  his 
wife  was  virtuous  while  she  lived  with  him.  She  left  him  some 
five  or  six  months  prior  to  this  trial.  The  child  alluded  to  as  being 
in  part  the  subject-matter  of  the  quarrel  between  witness  and  de- 
fendant was  born  before  witness's  wife  left  him.  The  witness  did 
not  start  the  report  that  his  recreant  wife  and  the  defendant  had 
married.  Witness  spoke  of  that  report  only  when  it  was  mentioned 
to  him  by  others.  Witness  was  convicted  of  an  assault  upon  his 
wife  during  the  summer  of  1885.  Witness  had  never  uttered  any 
threats  against  the  defendant  except  that,  when  people  would  speak 
to  him  about  defendant,  witness  would  say:  "I  will  be  ready  for 
him."  It  was  not  a  fact  that  the  witness  had  ever  looked  for  the 
defendant,  taking  a  "  black-snake  "  whip  with  him.  He  had  never 
inquired  for  the  defendant  about  the  places  where  his  wife  stayed, 
as  the  defendant  was  always  at  such  places.  It  was  not  a  fact  that 
witness's  wife  went  to  McLaughlin's  for  protection.  It  was  the 
belief  of  the  witness  that  the  defendant  was  living  on  McLaughlin's 
plaoe,  farming  on  "  shares."    The  defendant  did  not,  on  the  day  of 
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the  difficalty,  stop  until  the  witness  oalled  bim.  Defendant,  Jim 
Coe  and  Frank  McLaaghlin  were  witnesses  for  the  State  in  the  case 
against  witness  for  assault  on  his  wife,  but  none  of  the  State's  wit- 
nesses in  that  case  testified  on  the  trial,  except  witness's  wife.  Wit- 
ness was  fined  in  the  sum  of  $150,  and  was  now  working  that  fine 
out  with  Behrens.  Witness  thought  that  his  wife  was  virtuous  up 
to  the  time  she  left  him.  Witness  had  often  spoken  of  his  wife 
when  spoken  to  about  her  by  other  persons.  At  this  point  the  State 
closed. 

James  Coe  testified,  for  the  defense,  that  he  and  defendant  went 
from  McLaughlin's  place  in  Williamson  county,  to  the  town  of 
Georgetown,  on  the  26th  day  of  June,  1886.  When  they  were  pass- 
ing through  the  lane  at  Colonel  Coflfee's  farm,  they  were  hailed  by 
Contat,  who  was  working  in  Behrens's  field,  some  seventy  or  sev- 
enty-five yards  from  the  lane.  He  called:  ^'Hold  on;  I  want  to 
see  you."  Defendant  and  witness  halted,  and  Contat  came  up  to 
the  fence  on  the  inside  of  the  field,  and  spoke  to  the  defendant,  say- 
ing: ^'I  hear  you  have  been  telling  lies  on  me,  and  I  want  you  to 
quit,  you  d — d  son-of-a-b — h."  Defendant  dismounted  and  walked 
up  to  the  fence,  putting  his  hands  in  his  pockets.  Contat  called  to 
Behrens:  "Come  here,  Andrew,  quick."  Behrens  came  and  Con- 
tat said  to  him:  " Here,  I  want  you  to  see  defendant  has  a  pistol." 
Contat  then  got  over  the  fence  and  seized  defendant's  shirt  collar, 
and  shook  the  defendant  violently.  Defendant  pushed  Contat  off, 
telling  him  to  desist.  Contat  then  told  defendant  not  to  put  his 
bands  on  him,  and  cursed  defendant,  when  defendant  shot  Contat 
through  the  arm.  Before  the  shooting  Contat  said  to  defendant: 
"  I  hear  that  you  claim  my  child."  Defendant  replied  that  it  was  a 
lie;  that  he  had  never  claimed  the  child.  The  witness  bad  never 
beard  Contat  utter  any  threat  against  defendant.  When  Contat 
caught  and  shook  the  defendant  he  acted  as  though  he  intended  to 
strike  the  defendant.  Contat  uttered  the  first  insulting  words. 
Witness's  wife  was  Contat's  cousin.  X>efendant  was  so  nearly  blind 
that  he  could  not  distinguish  one  man  from  another  at  any  consid- 
erable distance. 

Cross-examined,  the  witness  testified  that  he  could  not  remember 
that  the  defendant  used  either  profane  or  insulting  language  during 
the  difficulty  with  Contat.  Ho  told  Contat  that  if  any  one  had  told 
bim  that  he,  defendant,  claimed  Contat's  wife  or  child,  such  persoa 
told  a  lie.  After  Contat  caught  and  shook  the  defendant,  the  de- 
fendant patted  him,  Contat,  on  the  breast  and  shoulder,  and  Contat 
told  him  to  keep  his  bands  off  him.    Defendant  replied  that  h^ 
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would  put  his  hands  on  him  whenever  he  pleased.  They  stopped 
their  violence  about  three  minutes  before  defendant  shot,  though 
Contat  continued  to  curse  the  defendant.  Contat  was  unarmed  and 
made  no  demonstrations  that  witness  saw,  at  the  time  the  pistol  was 
fired. 

Frank  McLaughlin  testified,  for  the  defense,  that  Mrs.  Contat  was 
a  first  cousin  of  his.  She  lived  with  her  mother  on  the  witness's 
place.  On  the  third  Sunday  in  June,  1885,  the  witness  heard  Contat 
say  that  "before  the  defendant  should  carry  his  (Contat's)  baby' 
around,  he  (Contat)  would  kill  him,  if  he  had  to  lay  in  the  peniten- 
tiary the  balance  of  his  life  for  it."  Contat's  reputation  was  that 
of  a  violent  man.  Witness  communicated  his  threat  to  defendant 
on  the  day  after  its  utterance. 

Cross-examined,  the  witness  stated  that  the  reputation  of  Contat 
was  not  that  of  a  desperado,  but  of  a  disturber.  Witness  had  never 
heard  of  his  being  engaged  in  a  fight.  He  was  a  great  talker,  and 
once  told  witness  of  his  having  knocked  a  man  down  with  a  broom. 
Daring  the  time  of  her  residence  with  Contat,  Mrs.  Contat  was  a 
virtuous  woman. 

N.  T.  Turner  testified,  for  the  defense,  that  he  told  defendant  to 
look  out  for  Contat,  as  he  thought  he  might  hurt  him.  Cross- 
examined,  the  witness  said  that  he  had  never  heard  Contat  threaten 
defendant,  but  he  knew  that  there  was  much  bad  feeling  between 
defendant  and  Contat.  Defendant  told  witness,  in  reply,  that  he 
would  be  ready  for  Contat.  Witness  did  not  know  Contat  to  be  a 
dangerous  man.  On  his  re-examination,  the  witness  said  that  on 
one  occasion  Contat,  having  a  *'  black-snake  "  whip  in  his  hand,  came 
to  witness,  and  asked  if  he  had  seen  a  speckled  cow.  He  also  asked 
for  the  defendant,  and  witness  thought  he  was  hunting  defendant. 
He  said  that  he  wanted  to  talk  to  defendant. 

B.  H.  Burnham  testified,  for  the  defense,  that  the  defendant's 
reputation  was  that  of  a  quiet,  peaceable  man.  Witness  had  never 
beard  anything  said  against  the  characters  of  either  defendant  or 
Contat  prior  to  this  difiiculty.  Defendant  was  a  larger  man  than 
Contat,  but  his  eyes  were  bad.  Hurk,  Patrick  and  Tom  Turner, 
witnesses  for  the  defense,  testified  substantially  as  did  Burnham. 

Mrs.  M.  A.  Contat  testified,  for  the  defense,  that  she  was  the  wife 
of  the  prosecuting  witness,  John  L.  Contat.  Her  relations  with  the 
defendant  were  those  merely  of  friendly  acquaintance.  JS^othing 
of  a  criminal  or  improper  nature  had  ever  transpired  between  de- 
fendant and  witness.  The  defendant  had  never  made  improper 
proposals  to  the  witness,  nor  troubled  her  in  any  way  unbecoming 
a  gentleman. 
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Forney  Hoyle  testified,for  the  defense,  that  a  short  time  before  the 
shooting  of  Contat  by  defendant,  he  bad  Contat  in  custody  for  un- 
lawfully carrying  a  pistol.  Daring  that  time  Contat  told  witness 
that  he  was  going  to  "make  it  hot"  for  defendant.  Witness  ad- 
vised defendant  to  be  on  his  guard  against  Contat.  Contat*s  re- 
mark was  that  defendant  was  at  the  bottom  of  all  his  family 
troubles,  and  that  he  intended  to  make  it  hot  for  him. 

Thomas  Cochran,  county  attorney  of  Williamson  county,  testi- 
.fied,  for  the  defense,  that  J.  L.  Contat  informed  him  that  defendant 
had  married  his,  Contafs,  wife;  that  the  records  of  the  connty 
showed  the  issuance  of  license  to  them.  Witness  ascertained  that 
the  ceremony  under  the  license  of  record  was  performed  by  the 
Eeverend  Mr.  Hurd  of  San  Saba  county.  Witness  had  process  is- 
sued for  Hurd,  who  informed  witness  that  the  license  issued  to  en- 
tirely different  persons;  the  lady's  name  being  Mrs.  Contat's  maiden 
name,  and  that  of  the  groom,  except  the  middle  initial,  being  the 
same  as  defendant's.  Witness  subsequently  spoke  to  Contat  abont 
the  matter,  and  Contat  said  that,  upon  reflection,  he  remembered 
that  he  and  his  wife  were  together  on  the  date  of  the  marriage 
under  the  said  license. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

MaJcemson  c6  Price  and  Fuher  &  Townee^  for  the  appellant 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

WnriE,  Presiding  Judge.  Two  of  the  State's  witnesses  who  were 
present  and  knew  and  heard  what  transpired  at  the  time  of  the  diffi- 
culty, one  of  them  being  the  injured  party  himself,  testified  that 
Contat  charged  defendant  with  improper  relations  with  his,  Contat's, 
wife,  and  also  that  defendant  was  claiming  to  be  the  father  of  her 
child.  Both  charges  were  emphatically  denied  by  defendant,  bat 
were  vehemently  reasserted  by  Contat,  who  then  took  defendant  by 
the  collar  of  his  shirt  and  shook  him.  Defendant  pushed  him  off, 
and  patted  him  on  the  breast  and  shoulder.  Contat  told  him  to 
keep  his  hands  off,  and  was  still  cursing  him  when  defendant  shot, 
his  ball  hitting  him  in  the  arm.  All  this  testimony  was  properly 
admitted  as  part  of  the  res  gestce.  The  cause  of  the  difficulty  ap- 
pears to  have  been  the  charges  made  by  Contat  against  defendant 
with  regard  to  defendant's  relations  to  his  wife  and  her  child.  After 
this  evidence  had  been  elicited,  defendant  proposed  to  disprove  the 
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charges  which  Contat  had  thud  made  against  him,  and  to  show  that 
his  relations  to  the  wife  and  child  bad  been  and  were  entirely  inno- 
cent and  proper.  This  the  court  refused  to  permit  him  to  do,  hold- 
ing the  evidence  to  be  too  remote  and  irrelevant. 

We  are  of  opinion  that  the  importance  of  this  ruling  becomes 
apparent  when  considered  in  connection  with  the  charge  of  the  court 
as  given.  The  court  simply  charged  the  law  of  assault  with  intent 
to  murder  and  aggravated  assault.  A  charge  was  asked  by  the  de- 
fendant upon  manslaughter  as  applicable  to  the  facts,  which  the 
court  refused  to  give,  as  shown  by  the  bill  of  exceptions.  Without 
the  evidence  above  alluded  to  the  charge  given  was  perhaps  suffi- 
cient; with  it,  in  our  opinion,  a  charge  upon  manslaughter  would 
have  been  essentially  requisite  to  its  sufficiency.  Was  the  evidence 
admissible?  Did  it  tend  to  elucidate  and  explain  the  act  and  con- 
duct of  the  defendant  in  the  transaction ;  if  so,  then  it  was  admis- 
sible. 

Defendant  is  charged  with  illicit  intimacy  with  a  man's  wife  and 
the  further  fact  that  he  claims  the  paternity  of  her  child,  by  her 
own  husband;  yet  he  is  most  conscious  of  his  innocence.  He  is 
equally  as  conscious  of  the  woman's  innocence.  He  knows  that  the 
husband  has  abused  and  maltreated  the  wife  until  she  has  been  com- 
pelled to  abandon  her  home  and  seek  protection  elsewhere.  He 
finds  hinaself  now  for  the  first  time  confronted  with  and  charged  by 
the  irate  husband  as  the  cause  of  these  troubles,  and  in  connection 
with  the  charge  is  violently  seized  by  the  shirt  and  roughly  handled. 
All  these  things,  takeA  together,  would  naturally  tend  to  outrage 
the  feelings  and  arouse  the  mind  in  a  man  of  ordinary  temper  to 
anger,  rage  and  sudden  resentment,  rendering  it  incapable  of  cool 
reflection. 

It  is  true  that  no  verbal  provocation  justifies  an  assault  and 
battery  (Penal  Code,  art.  492),  and  true  that  it  is  also  declared  by 
statute  that  *'  insulting  words  or  gestures,  or  an  assault  and  battery 
so  slight  as  to  show  no  intention  to  inflict  pain  or  injury,  or  an  in- 
jury to  property,  unaccompanied  by  violence,  are  not  adequate 
eausea  "  sufficient  to  reduce  a  homicide  from  murder  to  manslaughter 
under  our  Code.  (Penal  Code,  art.  596.)  Any  one  of  these  facts 
alone  and  of  itself  will  not  be  sufficient.  Our  statute  provides 
us  with  four  illustrations  of  adequate  causes.  (Penal  Code,  art. 
497.)  These  four  statutory  illustrations,  however,  are  not  the  only 
causes  which  will  reduce  murder  to  manslaughter;  they  are  simply 
explanatory  and  not  restrictive.  {Brown  v.  The  State^  38  Texas, 
482;  Johnson  v.  The  State^  43  Texas,  612;  West  v.  The  State^  2  Texas 
VouXIX— 18 
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).,  460;  Ouffee  v.  The  State,  8  Texas  Ct.  App.,  187.)  As  was 
WiUiams  v.  The  State,  16  Texas  Ct  App.,  617:  "Nor  is 
pain  absolutely  essential  to  adequate  cause  in  manslaughter. 
le  that  an  assault  and  battery  causing  pain  and  bloodshed  is 
quate  cause,  made  so  by  statute.  (Penal  Code,  art.  597.) 
equate  cause  is  not  limited  to  the  illustrations  enumerated  in 
le.  Any  condition  or  circumstance  which  is  capable  of  creat- 
d  does  create)  sudden  ptission,  such  as  anger,  rage,  sudden 
Lent  or  terror,  rendering  the  mind  incapable  of  cool  reflec- 
hether  accompanied  by  bodily  pain  or  not,  is  adequate 
(Penal  Code,  art.  694;  Neyland  v.  The  State,  13  Texas  Ct. 
36.)  The  adequate  cause  is  not  estimated  by  pain  but  by 
paeeion.     (See,  also,  Hohba  v.  The  State,  16  Texas  Ct.  App., 

,  in  the  case  before  us,  suppose  we  admit  that  the  insulting 
ind  charges  of  Contat  were  alone  insufScient, —  suppose  we 
hat  his  assault  upon  defendant  was  so  slight  as  to  show  no 
n  to  inflict  pain  or  injury,  and  consequently  that  by  and  of 
was  also  insufficient;  but,  on  the  other  hand,  suppose  we 
im,  as  in  this  case,  not  isolated  from  one  another  but  united 
r,  does  our  statute  anywhere  declare  that  when  the  insuffi- 
irts  are  thus  united  together  they  shall  not  together  and  as 
I  constitute  adequate  cause?  We  know  of  no  such  declara- 
Av,  Wharton  says:  "At  the  same  time  it  must  be  remem- 
lat  an  assault  too  slight  in  itself  to  be  a  sufficient  provocation 
come  such  by  being  coupled  with  insulting  words."  (Whart. 
nioide,  §  393.)  As  to  whether  the  two,  when  coupled  to- 
are  sufficient  to  constitute  "  adequate  cause,"  that  is,  whether 
)re  sufficient  to  produce,  and  did  produce,  in  the  mind  of  de- 
such  a  degree  of  anger,  rage,  sudden  resentment  or  terror 
nder  it  incapable  of  cool  reflection,  is  a  question  of  fact  for 
Y  to  determine  under  proper  instructions  from  the  court. 
me  V.  The  State,  7  Texas  Ct.  App.,  396.) 
Uant's  conscious  innocence  would  tend  to  magnify  the  wrong 
snsify  the  insult  done  him  by  the  charges  made  against  him 
^at.  Inasmuch  as  the  prosecution  had  drawn  out  the  charges 
insults, —  and  if  not  controverted  they  were  certainly  calca- 
prejudice  his  case, —  we  are  of  opinion  he  should  have  been 
to  introduce  his  testimony,  both  to  disprove  these  charges 
throw  light  upon  his  motives  and  conduct  throughout  the 
Lion.  It  was  error,  under  the  peculiar  circumstances  of  this 
above  stated,  to  refuse  him  the  benefit  of  this  evidence. 
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As  presented  in  the  evidence  which  was  adduced,  we  think,  for 
the  reasons  already  stated,  defendant  should  have  had  a  charge  on 
the  law  of  manslaughter^  with  instructions  that  if  from  the  insults 
and  assault  coupled  together  as  adequate  cause,  they  believed  that? 
defendant  committed  the  act  under  the  immediate  influent^e  of 
sudden  passion,  such  as  anger,  rage,  or  sudden  resentment,  sufficient 
to  render  his  mind  incapable  of  cool  reflection,  then  they  could  find 
bim  guilty  of  no  higher  grade  of  offense  than  aggravated  assault. 

This  would  have  given  him  the  benefit  of  aggravated  assault  in 
two  of  its  phases;  whereas  the  court's  charge  only  gave  him  the 
benefit  of  one,  viz.,  aggravated  assault  committed  by  means  of  a 
deadly  weapon.  The  charge  of  the  court  upon  this  latter  phase 
was  admirably  and  comprehensively  expressed  as  follows:  "If  the 
jury  find  from  the  testimony  that  the  defendant,  at  the  time  and 
place  as  alleged,  did  unlawfully  shoot  at  and  shoot  the  said  J.  L. 
Contat,  and  there  is  no  evidence  or  insufficient  evidence  of  malice 
and  intent  to  take  the  life  of  said  Contat,  and  if  they  find  that  said 
defendant  inflicted  serious  bodily  harm,  if  the  pistol  as  used  or  at- 
tempted to  be  used  was  a  deadly  weapon,  then  the  jury  will  find 
defendant  guilty  of  an  aggravated  assault,"  etc. 

In  connection  with  a  charge  upon  manslaughter,  inasmuch  as  the 
evidence  showed  that  after  Contat  was  made  to  loose  his  hold  of  de- 
fendant's shirt  collar,  some  two  or  three  minutes  elapsed  before 
defendant  shot,  the  question  "of  cooling  time"  would  have  been 
proper  to  have  been  submitted.  (  WinJcfield  v.  The  State,  41  Texas, 
151 ;  Eanes  v.  The  State,  10  Texas  Ct.  App.,  422.)  For  the  rule 
is  that  "  however  great  the  provocation  may  have  been,  if  there 
be  sufficient  time  for  the  passion  to  subside  and  for  reason  to 
interpose,  the  homicide  will  be  murder."  .  .  .  But,  "  if  the  jury 
are  of  opinion  that  the  wound  was  given  by  the  prisoner  while 
smarting  under  a  provocation  so  recent  and  so  strong  that  the  pris- 
oner might  be  considered  as  not  being  at  the  moment  the  master  of 
bis  own  anderstanding,  the  offense  will  be  manslaughter."  (Whart. 
on  Homicide,  §§  488,  489.) 

Several  other  supposed  errors  are  assigned  and  are  ably  presented 
in  the  brief  of  appellant's  counsel,  but  the  ones  we  have  discussed 
are  the  only  ones  deemed  important  and  material. 

Because  the  court  erred  in  refusing  to  permit  defendant  to  intro- 
duce the  excluded  evidence  above  mentioned,  and  because  the  court 
erred  in  refusing  to  charge  the  law  of  manslaughter  as  applicable  to 
the  facts  in  the  case,  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial.  Reversed  and  remanded. 

[Opinion  delivered  Kovember  4, 1885.] 
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[ISTo.  1903.] 
Joe  Pbatt  v.  Thb  Statb. 

iiiscHiEP. —  Information  to  charge  the  offense  of  defacing  a  publis 
;  unless  the  building  defaced  be  one  that  is  specifically  named  in 
18  of  the  Penal  Code,  should  allege  that  the  building  was  a  "  public 
'  held  for  public  use.**  In-  failing  to  so  describe  the  school-house 
^o  be  defaced,  the  information  in  this  case  was  deficient,  and  there- 
motion  in  arrest  of  judgment  should  have  prevailed. 

from  the  County  Court  of  Kaufman.  Tried  below  before 
r.  E.  Dillard,  County  Judge. 

viction  in  this  case  was  for  defacing  a  building  in  Kauf- 
y  known  as  the  school-house  of  the  Baker  Prairie  school 
f.    A  fine  of  $10  was  assessed  against  the  appellant. 

^eagiie^  for  the  appellant. 

t^tSy  Assistant  Attorney-General,  for  the  State. 

r,  JuDOB.  It  is  not  alleged  in  the  information  that  the 
se,  which  defendant  is  charged  with  having  injured,  was 
building,  held  for  public  use."  This  allegation  is  essential 
ctment  under  articles  417  and  418  of  the  Penal  Code, 
building  is  one  which  is  not  specifically  named  in  article 
ablic  building.  (Brown  v.  The  State,  16  Texas  Ct.  App,, 
'endant's  motion  in  arrest  of  judgment  should  have  been 
and  because  the  information  is  insufiicient  in  matter  of 
the  judgment  is  reversed  and  the  prosecution  is  dismissed. 

Reversed  and  dismissed. 
I  delivered  November  7,  1885.] 


[No.  2036.] 
George  Williams  v.  The  State. 

>F  Pboof  — Ck>NFBSSiONS.— A  witness  for  the  State,  who  on  the 
stifled  to  certain  confessions  made  to  him  by  the  accused,  testified 
h  confessions  were  made  on  the  day  that  the  accused  was  arrested, 
he  was  unable  to  affirm  that  they  were  made  before  or  after  the  ar- 
r  is  contended  on  behalf  of  the  appellant  that  before  the  oonfessions 
I  received  in  evidence  it  devolved  upon  the  State  to  show  that  they 
kde  under  circumstances  which  rendered  them  admisidble.    Held^ 
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that  the  csonTerse  is  the  true  rule,  the  huiden  resting  upon  the  defense  to 
establish  the  incompetency  of  the  confession,  if,  upon  its  face,  it  does  not 
appear  incompetent. 

a  Ownership— CoNSEMT.— If  the  ownership  of  property  alleged  to  bestoleii 
is  laid  in  two  different  persons,  the  want  of  the  consent  of  both  to  the  tak- 
•  isg  must  be  alleged  and  proved.  The  ownership  being  alleged  to  be  in  a 
firm  composed  of  M.  &  A.,  the  consent  of  both  members  of  the  firm  was 
negatiTed  by  the  allegation  that  it  was  taken  without  the  consent  of  the 
"owner." 

t  Saiol— CiBCUXBTAKTiAL  Eyidengb  cannot  in  this  State  be  resorted  to  in 
order  to  support  an  issuable  fact,  when  it  appears  that  primary  evidence  of 
the  fact  existed,  and  its  non-production  is  not  accounted  for.  But  to  avail 
an  appellant  in  this  court,  it  must  appear  by  proper  bill  that  such  circum- 
stantial  evidence  was  objected  to  when  tendered  on  the  trial 

i  Same— Chabqe  of  the  Coubt.— The  trial  judge  charged,  in  a  theft  case^ 
that  the  jury  should  convict  if  they  found  that  the  property  was  the  prop- 
erfy  of  the  alleged  owners  or  "either  of  them."  Hdd,  error,  but  immi^ 
terial  in  view  of  the  proof,  and  of  the  failure  of  the  defense  to  interpose 
objection  at  the  proper  time. 

(L  Information. — Abbest  of  Judgment  is  a  remedy  against  an  indictment  or 
information  only  for  substantial  defects,  and  will  not  reach  mere  defects  of 
form.    See  this  case  in  illustration. 

Appeal  from  the  County  Court  of  Navarro.  Tried  below  before 
the  Hon.  J.  H.  Bice,  County  Judge. 

The  ooQviotion  in  this  case  was  for  the  theft  of  a  pair  of  pants,  of 
the  value  of  $7,  the  property  of  Mallory  &  Allen,  a  firm  composed 
of  8.  T.  Maliory  and  Jacob  Allen,  in  Navarro  county,  Texas,  on  the 
1st  day  of  December,  1882.  The  punishment  assessed  by  the  jury 
was  a  fine  of  $10,  and  confinement  in  the  county  jail  for  the  period 
of  one  day. 

T.  E.  Triplett  was  the  first  witness  for  the  State.  He  testified 
that  in  December,  1882,  he  was  in  the  employ  of  Messrs.  Mallory  A 
Allen,  merchants,  in  Navarro  county,  Texas.  The  witness  knew 
nothing  of  the  theft  of  the  pants  until  he  saw  them  in  the  posses- 
sion of  a  negro  named  Cal  Williams.  He  thereupon  suspected  the 
defendant  of  the  theft  and  had  him  arrested.  When  witness  first 
taxed  the  defendant  with  the  theft  of  the  pants,  defendant  admitted 
that  he^took  them,  and  said  that  he  did  not  know  why  he  did  so. 
The  pants  were  the  property  of  the  firm  of  Mallory  &  Allen,  which 
firm  was  composed  of  Messrs.  8.  T.  Mallory  and  Jacob  Allen.  De- 
fendant served  that  firm  as  porter,  and  had  ample  opportunity  to 
abstract  the  pants  while  the  witness  and  other  clerks  were  engaged 
elsewhere  in  the  store.  The  pants  were  worth  about  $8.  They 
were  taken  without  the  consent  of  the  witness. 

Cross-examined,  the  witness  stated  that  he  did  not  see  the  defends 
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the  pants,  nor  did  be  ever  see  him  in  possession  of  them.  8. 
ry  resided  in  Waco,  Texas.  The  confession  testified  to  by 
WSL8  made  by  defendant  on  the  day  of  bis  arrest,  but  wit- 
\  unable  to  say  whether  before  or  after  the  arrest  was  made, 
lien  was  present  when  defendant  made  the  confeasion. 
Allen  testified,  for  the  State,  that  he  was  a  member  of  the 
le  firm  of  Mallory  &  Allen,  doing  business  in  Corsicana, 
1  December,  1882.  He  recognized  the  pants  alleged  to  have 
len  by  the  defendant  as  a  part  of  the  stock  owned  by  the 
Mallory  &  Allen.  Witness  was  present  with  Mr.  Triplett 
d  defendant  admit  that  he  took  the  pants.  The  pants  were 
thout  the  consent  of  the  witness,  and  without  the  consent 
rtner,  Mr.  S.  T.  Mallory,  who  was  then  living  in  Waco,  Mc- 
county,  Texas.  Defendant,  when  the  theft  occurred,  was 
mploy  of  Mallory  &  Allen,  as  porter,  and  cleaned  up  the 
ly.  He  had  many  opportunities  to  steal  goods,  while  serv- 
irm  in  that  capacity.  Witness  managed  and  had  control  of 
less  of  Mallory  &  Allen,  in  Oorsicana,  Texas, 
examined,  the  witness  testified  that  his  reason  for  knowing 
lory  did  not  consent  to  the  taking  of  the  pants  was  that 
according  to  his  recollection,  had  not  been  in  Corsicana  for 
ths  prior  to  the  theft.  Witness  could  not  say  that  defend- 
lot  communicate  with  Mallory  and  obtain  his  consent  to 
pants.    The  State  closed. 

y  attorney  J.  J.  McClellan  testified,  for  the  State,  that  he 
er  had  a  subpoena  issued  for  S.  T.  Mallory  to  appear  and 
I  this  case,  because  he  did  not  consider  his  testimony  essen- 
conviction. 

3fense  next  introduced  in  evidence  all  of  the  subpoenas  for 
}  in  the  case,  to  show  that  S.  T.  Mallory  had  never  been 
3d  by  the  State  to  testify. 

{6  Autrt/y  for  the  appellant 

BurtSy  Assistant  Attorney-General,  for  th?  State. 

ON,  Judge.  In  this  case  the  conviction  is  founded  mainly 
)  confession  of  the  defendant,  which  confession  was  proved 
objection  that  the  same  was  made  while  he  was  in  the  cns- 
m  officer,  and  was  not  such  a  confession  as  is  admissible 
3  provisions  of  our  Code.  (Code  Grim.  Proc,  arts.  749,  750.) 
:ated  by  the  witness  who  detailed  the  confession  that  it  was 
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made  by  the  defendant  on  the  same  day  that  defendant  was  arrested, 
but  whether  made  before  or  after  such  arrest  the  witness  could  not 
state.  No  other  evidence  was  adduced  as  to  the  circumstances 
under  which  the  confession  was  made. 

•  It  is  contended  by  counsel  for  appellant  that  before  the  confession 
could  be  competent  evidence,  it  devolved  upon  the  prosecution  to 
prove  that  it  was  made  under  circumstances  which  rendered  it 
admissible;  that  is,  that  it  was  voluntarily  and  freely  made,  without 
compulsion  or  persuasion,  and  at  a  time  when  the  defendant  was 
not  under  arrest  There  is  much  plausibility  in  this  position,  but  we 
think  the  rule  of  the  law  is  to  the  contrary.  Mr.  Wharton  says: 
''If  the  confession  is  on  its  face  voluntary,  the  burden  is  on  the 
defendant  to  show  it  incompetent."  (Whart.  Cr.  Ev.,  §  689.)  This 
is  the  rule  laid  down  also  by  Mr.  Boscoe.  (Roscoe's  Ev.,  7th  ed., 
p.  54.  See,  also,  1  Greenl.  Ev.,  §  219,  note  4.)  We  think  the  bur- 
den  rested  upon  the  defendant  to  show  that  at  the  time  he  made  the 
confession  he  was  under  arrest,  and  not  having  shown  that  such  was 
the  fact,  the  court  did  not  err  in  admitting  proof  of  the  confession. 
The  rule  that  the  burden  of  proof  rests  upon  the  State  to  prove  the 
guilt  of  the  defendant  has  no  application  to  this  question. 

Appellant's  proposition  that  where  ownership  is  alleged  in  two 
persons  the  want  of  consent  of  both  to  the  taking  must  be  al- 
leged and  proven  is  unquestionably  correct.  {Mcintosh  v.  The 
State^  18  Texas  Ct.  App.,  285.)  We  think  this  requirement  was 
BufSciently  fulfilled  in  this  case.  Ownership  of  the  property  was 
alleged  to  be  in  the  firm  of  Mallory  &  Allen,  composed  of  S.  T. 
Mallory  and  Jacob  Allen.  It  was  alleged  that  the  property  was 
taken  without  the  consent  of  the  owiier.  It  would  have  been  cor- 
rect to  have  written  owners^  but,  as  it  is,  the  word  owner  is  critically 
correct  when  applied  to  the  firm,  and  embraces  each  member  of  the 
firm.  As  to  proof  of  want  of  consent  of  both  owners,  Mallory 
testified  that  he  did  not  consent  to  the  taking  of  the  property,  and 
he  also  testified  to  circumstances  which  satisfactorily  proved  that 
Allen,  the  other  member  of  the  firm,  did  not  consent  to  the  taking. 
This  circumstantial  evidence  as  to  the  want  of  consent  of  Allen 
was  not  objected  to  by  the  defendant  when  ofi^ered,  and  no  motion 
was  made  by  him  to  exclude  it.  Having  been  admitted  without 
objection,  the  defendant  cannot  be  heard  to  complain  that  there  was 
better  evidence  in  existence  and  within  reach  of  the  prosecution  by 
which  Allen's  want  of  consent  should  have  been  proved,  to  wit, 
Allen  himself.  We  have  in  several  cases  held  that  circumstantial 
evidence  to  prove  a  fact  could  not  be  resorted  to  where  it  appeared 
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that  there  was  direct  evidence  in  existence,  and  no  sufScient  reason 
was  shown  for  its  non-production.  {Miller  v.  The  State^  18  Texas 
Ct.  App.,  88,  and  cases  there  cited.)  In  all  of  these  oases,  however, 
the  objection  to  the  introduction  of  the  inferior  evidence  was  made 
at  the  time  the  same  was  offered,  and  its  admission  was  excepted  tg. 
It  does  not  appear,  however,  in  the  reports  of  the  cases,  that  such 
objection  was  made  and  exception  taken,  and  hence  the  opinions 
have  been  misunderstood  as  holding,  as  stated  in  appellant's  brief, 
that  ^'circumstantial  evidence  will  not  support  a  verdict,  where  it 
appears  that  direct  evidence  was  attainable."  We  have  never  held 
that  a  verdict  based  upon  circumstantial  evidence,  which  evidence 
was  admitted  without  objection  on  the  part  of  the  defendant, 
would  not  support  a  verdict. 

The  court  erroneously  charged  the  jury  that  if  they  found  that 
the  property  was  the  property  of  S.  T.  Mallory  and  Jacob  Allen, 
or  either  of  them^  etc.,  they  should  convict.  No  exception  to  this 
charge  was  taken  at  the  time  of  the  trial.  We  regard  the  error 
complained  of  as  immaterial.  It  could  not  have  prejudiced  the 
rights  of  the  defendant,  because  the  proof  was  conclusive  that  the 
property  was  the  joint  property  of  Mallory  and  Allen. 

There  are  two  complaints  in  the  record,  both  filed  on  the  same 
day  —  one  charging  the  defendant  with  the  theft  of  a  vest^  and  the 
other  charging  him  with  the  theft  of  pwats.  The  former  has  the 
file  number  746  upon  it,  and  the  latter  has  the  file  number  747  upon 
it.  The  information  upon  which  the  trial  and  conviction  were  had 
charges  the  defendant  with  the  theft  of  pants,  and  bears  the  file 
number  746,  corresponding  with  the  complaint  which  charges  the 
theft  of  a  vest.  This  discrepancy  in  the  file  numbers  of  these  papers 
was  not  called  to  the  attention  of  the  court  until  after  conviction, 
whep  it  was  sought  to  be  availed  of  by  a  motion  in  arrest  of  judg- 
ment. Such  objection  cannot  be  availed  of  by  motion  in  arrest  of 
judgment.  It  was  a  mere  defect  of  form,  and  it  is  only  for  a  substan- 
tial defect  in  the  indictment  or  information  that  a  motion  in  arrest 
of  judgment  can  be  maintained.    (Code  Orim.  Proc.,  art.  787.) 

We  find  no  error  in  the  record  for  which  the  judgment  should  be 
reversed,  and  it  is  affirmed. 

[Opinion  delivered  November  7,  1885.] 
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[No.  1916.] 
HowABD  M0NTBE88B&  V.  The  State. 

t  Bafb — EviDBNOB  —  Case  Approved.— In  Qazlev's  case,  17  Texas  Ct  App.9 
207,  a  rule  of  evidence  was  correctly  laid  down  as  follows:  "  Thongfa  there 
maj  be  a  conviction  for  rape  upon  the  uncorroborated  testimony  of  the  in- 
jured female,  notwithstanding  she  be  a  child  under  the  age  of  ten  years,  it 
is  in  that  respect  a  case  requiring  special  scrutiny  by  the  jury,  and  a  careful 
weighing  of  the  evidence,  with  all  remote  and  near  circumstances  and  prob- 
abilities. In  all  such  cases  extraordinary  effort  should  be  made  to  secure 
droamstantial  evidence  tending  to  confirm  the  main  witness."  See  the 
opinion  in  extenso  for  a  case  to  which  the  rule  is  applicable,  and  the  state- 
ment of  the  case  for  evidence  held  insufficient  to  support  a  conviction  for 
rape. 

a  Same — New  Trial — Newly  Discovered  Evidbngb.—  See  the  statement  oC 
the  case  for  newly  discovered  evidence  held  material  for  the  defendant  in  a 
trial  for  rape  of  a  female  under  the  age  of  ten  years. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  befpre 
the  Hon.  G.  N.  Aldredge. 

The  conviction  in  this  case,  which  was  sapplemented  by  an  award 
of  a  term  of  twelve  years  and  six  months  in  the  penitentiary,  was 
for  the  rape  of  Emma  Klapp,  a  female  nine  years  of  age,  in  Dallas 
ooanty,  Texas,  on  the  21st  day  of  February,  1885. 

The  State  first  introduced  the  prosecutrix,  Emma  Klapp,  a  female 
child  nine  years  of  age.  The  defense  objecting  to  the  competency 
of  the  witness  on  account  of  her  infancy,  the  witness  was  tested 
by  the  coart,  and  by  the  defense  under  the  direction  of  the  courts 
through  L.  F.  Bohoney,  an  interpreter,  and,  being  pronounced  com- 
petent, she  testified  as  follows : 

^  My  name  is  Emma  Elapp.  I  am  nine  years  old.  I  live  next 
door  to  the  Two  Brothers'  Saloon  in  Dallas.  In  February  this  man 
(pointing  out  the  defendant)  met  me  down  stairs  in  his  house,  and 
told  me  to  go  up  stairs  with  him ;  that  he  wanted  to  move  some 
little  tricks  from  one  room  to  another,  and  wanted  me  to  help  him. 
I  went  up  with  him,  and  we  moved  some  things  into  the  fifth  room 
from  the  Two  Brothers'  Saloon,  the  one  next  to  the  postofl9ce.  He 
then  locked  the  door  of  the  room,  threw  me  on  the  bed  and  pulled 
tip  my  clothes.  He  then  unbuttoned  his  pants  and  laid  himself  on  me. 
He  put  his  private  parts  into  mine  about  so  far  (indicating  about 
an  inch  on  her  finger).  He  pressed  me  so  hard  I  could  not  scream. 
He  laid  on  me  about  five  minutes.  He  then  let  me  up,  opened  the 
door,  and  told  me  not  to  tell  my  father.  This  was  in  Dallas  county, 
Texas,  in  February,  1886." 
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•examined,  the  witness  testified  as  follows:  ^'We  moved 
tie  flower  pots  from  one  room  into  another.  When  he  laid 
on  me  be  hurt  me,  but  I  coulcl  not  scream.  When  he 
the  door  I  went  straight  to  my  mother  around  the  corner, 
int  did  not  give  me  any  blocks  or  candy  not  to  tell  my 
:)ut  before  that  he  gave  my  mother  some  blocks  and  candy, 
fendant  rumpled  my  dress  when  he  had  me  on  the  bod. 
got  home  I  found  my  mother  sewing.  She  did  not  say 
g  to  me  about  my  dress  nor  ask  where  I  had  been.  I  did 
her  what  the  defendant  had  done  to  me.     I  did  not  tell  her 

I  was  afraid.  I  was  afraid  I  would  be  punished.  I  saw 
er  at  snpper,  but  I  did  not  tell  him  what  the  defendant  had 
I  me.  I  was  afraid.  I  was  afraid  of  punishment.  I  ate 
is  usual.  It  was  about  four  o'clock  when  the  defendant  had 
he  bed.  It  was  Saturday  evening.  I  did  not  change  my 
that  night.  Next  day  was  Sunday.  Sunday  morning  I 
I  my  clothes.  My  mother  did  not  ask  me  anything  about 
urt,  and  I  did  not  tell  her.  I  ate  breakfast  and  played 
as  usual.  In  the  afternoon  I  went  to  the  Texas  &  Pacifio 
I  Dallas,  with  my  brother  and  other  children.  I  was  not 
Saturday  night  nor  on  Sunday.  I  saw  the  first  blood  on 
y  night.  I  felt  sore  on  Sunday  night.  I  felt  sorer  on  Mon- 
n  on  Sunday  night.  I  played  with  other  children  as  usual 
day,  and  played  about  as  usual  on  Tuesday.  I  did  not  tell 
her  nor  my  father  what  the  defendant  had  done  to  me.  I 
tell  them  because  I  was  afraid  I  would  be  punished.  The 
nt  did  not  give  me  any  blocks  or  any  candy.  I  never  was 
lefendant's  house  but  once  before.  I  never  talked  with  him 
3.  It  was  on  the  street.  He  called  me  '  Little  Dutchman.' 
b  speak  English.  I  did  not  go  to  bed  after  the  defendant 
.  I  was  not  sick.  I  did  not  tell  my  mother  what  the  de- 
had  done  to  me  until  Wednesday.  She  and  two  doctors 
id  me  on  Wednesday.  There  is  a  vacant  lot  where  they 
g  away  the  sand,  just  east  of  where  we  live.  I  used  to  play 
ften  with  my  brothers  and  sisters  and  other  children.  I 
ink  I  said  on  the  trial  before  the  justice  of  the  peace  that 
ndant  gave  me  some  painted  blocks  and  some  candy  when 
le  go  out  of  the  room.  I  don't  think  that  I  then  said  that 
me  those  things  not  to  tell  my  father.     We  all  live  in  one 

home.  The  room  is  divided  by  a  curtain.  Neither  my 
or  father  asked  me  anything  about  what  was  the  matter 
\  until  Wednesday,  and  I  did  not  tell  any  one  until  Wednes- 
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"Wilhelmina  Klapp,  testifying  through  the  same  interpreter,  stated 
in  effect  that  she  was  the  mother  of  Emma  Klapp,  the  prosecutrix, 
who  was  but  nine  years  old.  On  the  morning  of  Sunday,  February 
22,  1885,  witness  observed  blood  spots  on  the  sheets  of  the  bed  on 
which  Emma  slept.  Witness  washed  off  the  blood  spots,  and  thought 
nothing  more  of  her  discovery  for  the  time  being.  She  made  no 
examination  of  Emma's  person.  On  Monday  and  Tuesday  mornings 
witness  saw  more  blood  spots,  which  she  did  not  wash  off,  still  think- 
ing nothing  of  their  import.  On  Wednesday  morning  Emma  told 
witness  that  she  had  been  outraged  by  the  defendant.  Witness  im- 
mediately examined  the  girl's  privates,  and  found  them  swollen  and 
inflamed.  She  then  had  Doctors  Ball  and  Gibbs  called,  who  like- 
wise examined  the  girl. 

Cross-examined,  witness  said  that  she,  her  husband,  Frederick 
Klapp,  and  their  family  removed  from  the  German  Empire  to  Texas 
in  1884,  and  settled  in  San  Antonio  in  July  of  that  year.  Thence 
they  removed  to  Dallas  in  December  of  the  same  year.  They  occu- 
pied a  house  fronting  on  Main  street,  next  door  to  the  Two  Brothers' 
Saloon.  The  defendant  lived  in  a  house  immediately  in  the  rear  of 
the  said  saloon,  his  and  witness's  having  a  common  back  yard. 
Witness  had  never  been  inside  of  the  defendant's  house,  and  prior 
to  this  outrage  had  seen  him  but  a  few  times.  She  was  not  ac- 
quainted with  the  defendant's  wife.  Witness  saw  her  daughter 
Emma  on  the  evening  of  Saturday,  February  21,  1885.  She  was 
then  in  the  same  room  with  witness,  She  manifested  no  excitement 
or  other  unusual  emotion,  so  far  as  the  witness  observed.  Witness 
noticed  nothing  unusual  in  her  person  or  demeanor  either  then  or 
at  supper.  Witness  changed  Emma's  clothes  on  Sunday  morning, 
but  observed  nothing  unusual  about  them.  The  child  ate  breakfast 
on  that  morning  in  her  usual  spirits  and  with  her  usual  appetite,  and 
afterwards  played  as  usual  with  other  children.  Witness  did  not 
know  where  Emma  went  to  on  that  day.  The  only  change  witness 
could  notice  in  Emma  on  Monday  and  Tuesday  was  a  partial  loss  of 
appetite,  and  a  disposition  to  lie  around  the  house  on  the  beds.  She 
appeared  at  table  at  meals  on  both  of  those  days.  She  did  not 
complain  in  the  least,  until  Wednesday  morning,  when  witness  ex- 
amined her  and  found  her  privates  swollen  and  sore.  Witness 
applied  wet  cloths  to  the  parts  and  went  for  Doctor  Ball,  who  came 
and  examined  the  child.'  Doctor  Gibbs  examined  her  on  the  next 
day.  On  the  Saturday  evening  of  the  outrage,  the  defendant  gave 
witness  some  small  toy  blocks  and  some  cakes,  but  no  candy.  The 
witness  divided  the  blocks  and  cakes  among  her  children.  Witness's 
children  frequently  played  in  the  vacant  lot  east  of  the  house.        . 
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Doctor  Gibbs  was  the  next  witness  for  the  State.  He  testified 
that  he  was  called  to  examine  the  person  of  Emma  Klapp  on  Thurs- 
day, February  26,  1885.  ;^e  made  an  ocular  examination  of  her 
private  parts,  and  found  them  inflamed,  swollen  and  somewhat 
lacerated.  Witness's  examination  extended  only  to  the  hymen.  It 
was  his  professional  opinion,  based  upon  that  examination,  that  the 
girl's  sexual  organ  had  been  penetrated  to  the  hymen  by  the  male 
organ. 

On  cross-examination  witness  stated  that  on  the  day  before  he 
saw  the  girl  Doctor  Ball  had  made  a  digital  examination  of  her  pri- 
vates. It  was  the  opinion  of  the  witness  that  Doctor  Ball  intro- 
duced his  finger  into  the  girl's  sexual  organ  as  far  as  the  hymen, 
but  he  did  not  think  that  such  introduction  of  his  finger  by  Doctor 
Ball  injured  the  hymen  at  all.  Witness  could  not,  knowing  that 
previous  to  bis  examination  the  parts  had  undergone  digital  pene- 
tration, say  positively  what  caused  the  original  disorganization  of 
the  hymen.  He  could  not  testify  positively  that  the  condition  in 
which  he  found  the  girl's  privates  was  the  result  of  penetration  by 
a  male  member.  It  might  have  been  caused  by  other  violence,  such 
as  falling,  or  bringing  the  parts  into  severe  contact  with  some  other 
foreign  body.  Witness's  examination  was  confined  to  the  exterior 
canal,  and  was  made  after  Doctor  Ball's  digital  examination.  The 
State  rested. 

Mrs.  Ida  Montresser,  the  defendant's  wife,  was  his  first  witness. 
She  testified  that,  in  February,  1885,  she  and  her  husband  lived  in 
the  two-story  house  immediately  in  the  rear  of  the  Two  Brothers' 
saloon,  in  Dallas,  Texas.  Witness  did  not  know  Emma  Klapp's 
parents,  though  she  had  seen  them  a  few  times.  Witness  never 
saw  Emma  Klapp  in  the  defendant's  house.  Defendant  and  witness 
were  then  keeping  a  boarding  and  lodging  house.  They  had  din- 
ner about  half-past  12  o'clock  on  Saturday,  February  21,  1885,  the 
day  of  the  alleged  outrage.  Dinner  occupied  over  an  hour.  The 
defendant  was  present  at  dinner  as  usual  on  that  day.  He  left 
the  house  after  dinner,  and  witness,  Mrs.  Peel  and  a  servant  cleaned 
up  and  went  to  washing  clothes  down  stairs.  They  gathered  some 
clothes,  sheets  and  pillow  cases  from  the  rooms  up  stairs.  After  a 
time  the  defendant,  who  was  then  wanted  for  some  purpose  or 
other,  came  back  to  the  house,  and  witness  asked  him  where  he  had 
been.  He  replied  by  passing  his  hand  over  his  face,  to  indicate  that 
he  had  been  to  be  shaved.  Defendant  soon  left  again,  saying  that 
he  had  business  with  Mr.  Crozier  to  attend  to,  and  witness  saw  no 
more  of  him  until  supper-time.  When  the  defendant  wtot  back  to 
town  Mrs.  Peel  and  witness  proceeded  with  the  washing.    When 
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thej  had  done  they  took  some  of  the  articles  up  stairs  and  bung 
them  on  the  banisters;  others  they  hung  in  the  alley  near  the 
stairs.  Witness  and  Mrs.  Peel,  during  the  time  they  were  engaged 
in  washing,  passed  continually  up  and  down  stairs.  The  washing 
occupied  an  hour  and  a  half  or  two  hours  of  time.  Witness  and 
Mrs.  Peel  then  went  up  stairs  and  swept  out  the  rooms,  and, 
when  through,  witness  went  to  the  room  next  to  her  private  room, 
which  was  the  second  room  from  the  end  of  the  house  next  to  the 
Two  Brothers'  Saloon,  and  built  a  fire,  sat  down  and  read.  The 
door  of  that  room  was  left  partly  open,  and  if  any  person  had 
passed  along  the  hall,  or  been  up  stairs,  the  witness  would  cer- 
tainly have  heard  them.  She  saw  no  one  and  heard  no  one. 
At  about  5  o'clock  Mrs.  Peel  went  down  stairs  to  begin  prepar- 
ing supper.  Witness  did  not  go  down  for  some  time  later.  De- 
fendant returned  to  his  house  at  supper-time.  Witness  could 
observe  nothing  unusual  in  his  manner  or  appearance.  Defend- 
ant conducted  his  business  in  his  usual  manner  until  the  follow- 
ing Wednesday,  when  he  was  arrested  on  the  charge  of  having 
outraged  Emma  Klapp.  The  house  was  constructed  of  very  light 
material,  and  sounds  or  noises  were  easily  heard  from  one  room  to 
another.  Trouble  then  and  yet  existed  between  defendant  and 
Frederick  Klapp.  It  arose  over  Elapp's  practice  of  emptying 
waste-water  from  the  vats  he  used  in  his  dyeing  business  in  the  back 
yard,  from  whence  it  spread  to  that  part  of  the  yard  adjacent  to 
defendant's  back  door.  Witness  twice  heard  her  husband  protest- 
ing to  Elapp  about  that  practice,  and  trying  to  make  him  under- 
stand that  he  must  quit  emptying  his  dye-slops  in  that  yard,  and 
she  knew  that,  a  day  or  two  before  his  arrest,  the  defendant  com- 
plained to  a  peace  officer  about  the  nuisance.  Witness  did  not  know 
whether  or  not  the  officer  ever  spoke  to  Klapp  about  it.  Witness 
and  defendant  had  no  children. 

Cross-examined,  the  witness  stated  that  she  married  the  defend- 
ant in  Fort  Worth  about  three  years  prior  to  this  trial,  and  had 
lived  in  Dallas  with  him  about  two  years.  Defendant  was  a  printer 
when  witness  married  him.  When  witness  married  defendant,  she 
was  living  with  her  father's  family.  Witness  had  seen  George 
Holland,  the  variety  theatre  man,  but  had  no  personal  acquaintance 
with  him,  and  had  never  spoken  to  him.  She  had  never  played  in 
a  variety  theatre. 

Mrs.  Peel  was  the  next  witness  for  the  defense.  She  testified 
that  in  February,  1885,  she  was  in  the  employ  of  the  defendant  and 
Mrs.  Montresser  as  cook  and  house  servant.    Witness  remembered 
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distinctly  how  she  was  employed  on  Saturday,  February  21.  After 
dinner  she  and  Mrs.  Montresser  washed  articles  of  apparel  and  bed 
linen,  being  so  engaged  for  about  two  hours.  As  they  would  finish 
each  piece  they  would  take  it  up  stairs  and  hang  it  on  the  banisters 
to  dry.  That  work  kept  the  witness  passing  up  and  down  stairs 
every  few  nlinutes  during  the  two  hours.  Witness  was  satisfied 
that  no  one  could  have  gone  up  stairs  during  that  time  without 
being  heard  by  her.  After  finishing  the  washing,  the  witness  and 
Mrs.  Montresser  went  up  stairs,  and  were  engaged  some  time  clean- 
ing up  and  straightening  beds.  Mrs.  Montresser  left  the  witness 
cleaning  up  and  went  to  her  room.  Witness  did  not  see  the  de- 
fendant nor  Emma  Klapp  up  stairs  during  that  evening,  nor  did  she 
hear  them,  and  she  did  not  think  it  possible  for  them,  or  either  of 
them,  or  anybody  else,  to  get  up  stairs  during  that  time,  unseen  or 
unheard  by  her.  It  was  an  easy  matter  to  hear  a  person  going  up 
stairs  from  the  point  where  witness  and  Mrs.  Montresser  did  the 
washing. 

Cross-examined,  witness  stated  that  she  saw  the  defendant  at  din- 
ner on  the  Saturday  in  question,  and  not  again  until  late  in  the 
evening,  when,  as  defendant  appeared,  she  said  to  Mrs.  Montresser, 
who  was  waiting  to  see  him:  ''There  is  Mr.  Monte  now."  Mrs. 
Montresser  replied:  ''  Yes,  he  has  been  to  get  shaved."  Sounds  or 
noises  of  any  kind  were  easily  heard  from  one  room  to  the  other  in 
the  Montresser  house.  Witness  had  never  seen  Emma  Klapp  in  the 
defendant's  house.  Witness  saw,  and  heard  defendant  complain 
once  to  Klapp  about  emptying  slops  in  the  back  yard. 

Captain  West  testified,  for  the  defense,  that  he  was  a  civil  and 
constructing  engineer.  He  had  lived  as  a  boarder  at  Montresser's 
house  for  more  than  a  year.  In  February,  1885,  witness  occupied 
the  room  up  stairs  next  to  the  postoffice,  fronting  west.  The  second 
story  of  the  house  was  divided  into  eight  rooms,  constructed  of  very 
light  material,  and  sounds  were  very  audible  from  one  room  to 
another.  Witness  was  away  from  the  house  on  business  all  day  on 
the  Saturday  of  the  alleged  offense.  Witness  saw  the  defendant  at 
supper  on  that  m'ght.  He  appeared  as  usual.  Witness  saw  him  at 
meals  from  Saturday  night  until  his  arrest  on  Wednesday,  and  ob- 
served nothing  unusual  in  his  demeanor  or  appearance. 

Cross-examined,  witness  stated  that  he  had  his  son  with  him  in 
Dallas,  and  had  no  other  family.  Witness  went  with  Mrs.  Montres- 
ser to  Mrs.  Morrell's,  but  not  to  get  any  one  to  charge  the  outrage 
of  Emma  Klapp  upon  a  barber  who  lived  at  Mrs.  Morrell's.  He 
went  because  Mrs.  Montresser  requested  him  to  go  with  her,  she 
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having  received  a  letter  on  the  night  after  defendant's  arrest,  stat- 
ing that  the  writer  could,  if  applied  to,  give  her  valuable  informa- 
tion. 

Larkin  Stephens  testified,  for  the  defense,  that  some  time  after 
dinner  on  Saturday,  February  21, 1885,  a  man  who  resembled  de- 
fendant very  much  inquired  of  him  directions  to  the  house  to  which 
Mr.  Crozier  had  recently  moved. 

Mr.  Crozier  testified,  for  the  defense,  that  during  the  afternoon 
of  February  21,  1885  (Saturday),  a  gentleman  whom  the  witness 
thought  was  defendant  called  at  his  saloon  and  asked  and  received 
directions  to  the  house  of  Mr.  Crozier,  the  brother  of  the  witness. 
Witness  did  not  remember  the  hour  that  he  called,  nor  that  on  the 
examining  trial,  he,  witness,  testified  that  it  was  6  o'dook. 

Mr.  Louden  testified,  for  the  defense,  that  he  lived  some  three  or 
four  blocks  from  the  defendant's  boarding-house.  Defendant  called 
on  witness  some  time  during  the  afternoon  of  Saturday,  February 
21, 1885,  and  rented  a  stove  from  the  witness,  which  stove  was  for 
use  in  his  boarding-house.  Witness  could  not  testify  as  to  the  hour 
this  call  was  made. 

Captain  Ed.  Cornwall,  deputy  city  marshal,  testified,  for  the  de- 
fense, that,  a  day  or  two  prior  to  the  arrest  of  defendant,  he.  defend- 
ant, complained  to  witness  that  Klapp,  who  kept  a  scouring  and 
dye  shop  on  the  premises  adjoining  his  boarding-house,  committed 
a  nuisance  by  emptying  slops  at  his  back  door.  Witness  could  not 
say  that  Klapp  did  or  did  not  know  of  this  complaint. 

Coleman  Lang  testified,  for  the  defense,  that  he  was  a  hod  and 
mortar  carrier.  On  Saturday,  February  21,  1885,  witness  was  at 
work  00  a  brick  building  on  Elm  street,  from  which  place  he  could 
see  all  over  the  vacant  lot  which  faced  Main  street,  immediately 
east  of  the  Two  Brothers'  Saloon.  That  lot  was  frequented  daily 
by  the  white  children  of  the  neighborhood,  who  played  in  the  exca- 
vation made  there  in  getting  sand  used  on  the  building  on  which 
witness  was  at  work.  The  little  boys  and  girls  played  at  that 
place  by  dragging  each  other  rapidly  down  the  bank  by  an  arm  or 
an  ankle.  Witness  called  the  attention  of  a  fellow  workman  to  the 
fact  that  the  little  boys  played  with  the  little  girls  in  that  manner. 
Witness  did  not  know  Emma  Kiapp,  and  could  not  say  that  she 
ever  played  in  that  manner. 

Doctor  H.  L.  Moseley  was  next  introduced  as  a  medical  expert, 
to  whom  the  defendant  stated  the  following  as  a  hypothetical  case : 
^  In  case  a  female  child  of  nine  years  of  age  was  subjected  to  the 
unrestrained  attempt  of  an  adult  male  person  at  carnal  intercourse, 
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for  the  spaoe  of  five  minates,  or  even  less,  what  would  be  the  im- 
mediate and  proximate  result  on  the  child's  physical  constitutioQ 
and  nervous  system?  And  what  would  be  the  condition  of  her  pri- 
vate parts?  ^ 

The  witness  answered :  "  The  result  of  such  an  attempt  on  the 
child's  nervous  system  would  be  to  shook  it  greatly,  and  to  produce 
great  excitement  and  pain.  The  child's  private  parts,  after  such  an 
attempt,  would  be  much  lacerated,  which  laceration  would  be  mani- 
fested by  bleeding  in  proportion  to  the  violence  used.  In  such  a 
case,  I  hardly  think  the  child  could  conceal  her  condition  from  those 
around  her  for  any  length  of  time.  I  do  not  think  that  she  could 
walk  next  day  with  ease,  nor  do  I  think  she  could  conceal  her  con- 
dition from  those  seeing  her.  There  is  a  disease  known  to  our  pro- 
fession sometimes  found  in  the  young  female,  which  presents  much 
the  appearance  of  the  private  parts  as  if  they  had  been  bruised  or 
hurt.  That  is,  the  parts  appear  inflamed  and  swollen,  but  would 
not  be  lacerated.  I  have  had  several  such  cases  here  in  my  practice. 
It  is  caused  by  uncleanliness  or  bad  blood." 

Cross-examined,  the  witness  said :  "  A  child,  as  in  the  hypothet- 
ical case  stated,  might  be  able  to  walk  next  day.  It  might  not  bo 
impossible.  It  would  depend  much  upon  the  degree  of  violence 
used  in  the  attempt  at  carnal  intercourse.  In  the  case  stated,  the 
private  parts  after  four  or  five  days  would  be  inflamed  and  swollen." 

Doctor  E.  H.  Ayers  was  next  introduced  by  the  defense.  The 
same  hypothetical  case  was  submitted  to  him.  He  answered  it  sub- 
stantially as  did  Doctor  Moseley,  declaring  the  generative  organ  of 
the  female  to  be  one  of  the  most  sensitive  nerve-centers  about  the 
female  system. 

Having  laid  the  proper  predicate,  the  defense  next  introduced  in 
evidence  the  record  of  the  testimony  of  Emma  Elapp  as  given  be- 
fore the  examining  court.    It  reads  as  follows: 

''I  am  nine  years  old.  I  live  at  the  Two  Brothers'  Saloon  on 
Main  street.  I  don't  know  H.  Montresser  by  name,  but  I  have 
known  this  defendant  since  he  moved  there.  Two  weeks  ago,  Sat- 
urday afternoon,  some  time  after  dinner  the  defendant  had  used  me 
in  the  house  back  of  their  own  house  in  the  second  story.  He  called 
me  up  there.  He  said  that  he  had  some  nice  small  tricks  that  be 
wanted  to  fix  in  a  room  up  stairs,  and  that  he  wanted  me  to 
help  him,  and  called  me  up  there.  He  then  threw  me  on  the 
bed.  After  he  threw  me  on  the  bed,  he  unbuttoned  his  breeches, 
lifted  up  my  clothes,  laid  himself  down  on  me,  and  pressed  me  so 
hard  with  his  private  parts  in  mine  that  I  could  not  scream.    He 
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did  this  aboat  five  minutes.  He  did  not  get  it  into  me.  I  found 
the  first  blood  between  Saturday  and  Sunday.  He  got  into  me 
about  one  inch.  It  was  the  defendant.  I  do  not  know  what  a 
county  or  State  is.  The  bouse  in  which  the  defendant  did  this  to 
me  faces  Sycamore  street  in  Dallas." 

Cros&exaroined :  ^^  After  I  got  up  off  the  bed  defendant  unlocked 
and  opened  the  door,  and  gave  me  some  candy  and  some  blocks  not 
to  tell  my  father.  I  went  down  on  the  street  and  went  home.  I  saw 
only  my  mother  when  I  first  got  home.  We  only  have  one  room 
in  our  house,  and  that  is  divided  with  curtains.  I  think  my  mother 
was  sewing  when  I  got  home.  My  father  was  in  the  city.  I  did 
not  tell  my  mother  right  away  what  the  defendant  had  done  to  me, 
because  I  was  afraid  I  would  be  punished.  I  first  told  her  on  Wed- 
nesday. I  think  that  I  saw  my  father  on  the  day  that  the  defendant 
abused  me.  I  told  my  father  on  Wednesday.  He  told  me  I  should 
not  go  into  that  house  any  more.  The  defendant  gave  me  some  let* 
tered  blocks  that  children  play  with.  He  did  not  give  me  any 
candy.  When  I  left  the  house,  I  went  down  the  first  pair  of  steps, 
and  direct  home  to  my  mother.  I  did  not  have  any  blocks.  (This 
statement  was  made  in  reply  to  the  question  as  to  what  she  did  with 
the  blocks.)  When  I  told  my  father,  he  said  nothing  more  than 
that  I  should  not  go  to  the  defendant's  house  again.  I  do  not  know 
the  defendant,  and  only  saw  him  when  he  moved  there.  I  was  not 
often  in  the  defendant's  house  after  he  moved  there.  When  he 
oalled  me  the  defendant  stood  up  stairs  at  the  back  part  of  the  house. 
He  called  roe  from  the  street  into  the  room  fronting  the  street  No- 
body was  with  me  at  the  time.  I  was  not  sick  on  Saturday  night. 
I  was  at  the  depot  on  Sunday  afternoon.  I  did  not  change  my 
underclothes  oh  Sunday.  I  did  not  look  for  blood,  but  saw  blood  on 
my  clothes  on  yesterday.  I  felt  the  first  pain  on  Sunday  afternoon. 
I  walked  as  far  as  the  depot  on  Sunday  afternoon.  I  did  not  hurt 
myself  with  my  own  hands.  My  father  told  me  what  the  truth 
is,  and  told  me  that  (I  must  swear  to  ?)  nothing  but  the  truth. 
Two  doctors  examined  me,  one  on  yesterday,  and  both  of  them  this 
morning.  My  father  did  not  examine  me,  but  my  mother  did.  My 
mother  examined  me  on  yesterday,  but  knew  it  on  Wednesday. 
She  saw  the  spots  on  the  sheets  before  she  examined  me.  I  put  on  a 
skirt  on  Sunday  and  another  on  this  morning.  There  was  blood  on 
the  skirt  I  took  off  on  Sunday,  and  my  mother  saw  it  on  Monday, 
hot  said  nothing  to  me  about  it.  When  she  found  out  I  was  hurt, 
she  asked  me  who  did  it  I  told  her  that  the  defendant  did,  and  she 
said  I  should  not  go  to  his  house  again.  This  conversation  occurred 
VouXlX—iQ 
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on  yesterday.    I  was  sorer  on  Monday  than  Sunday,  and  sorer  on 
Tuesday  than  on  Monday.    The  reason  my  mother  examined  was 
that  she  saw  blood  on  my  skirt.    She  saw  that  blood  on  Monday. 
My  father  did  not  tell  me  to  point  out  the  defendant  as  the  man 
who  hurt  me,  when  I  came  into  this  house.    He  did  not  tell  me 
what  would  bo  the  truth  in  this  case.    No  one  else  hurt  me  in  the 
way  that  defendant  did.    I  do  not  know  the  hour  he  hurt  me.    It 
was  along  in  the  evening  after  dinner,  about  4  o'clock.    Defendant 
did  not  give  me  any  blocks  after  he  hurt  me,  but  before  he  did  so 
he  gave  my  mother  some  painted  blocks.    He  talked  to  me  once, 
about  a  Aveek  before  he  hurt  me.    He  was  then  marketing  on  the 
street.    I  did  not  help  the  defendant  move  any  articles  from  the 
Two  Brothers'  Saloon  to  where  he  now  lives.    I  was  afraid  when 
the  defendant  was  on  me.    I  could  not  scream  because  the  defend- 
ant pressed  me  too  tight.  I  was  afraid  to  scream  when  the  defendant 
let  me  up.    Defendant,  when  he  let  me  out,  promised  to  give  me 
some  candy  and  some  blocks  if  I  would  not  tell  my  father.    My 
father  did  not  tell  me  anything  to  say.    I  saw  the  defendant,  whose 
name  is  Montresser,  about  three  times  before  he  hurt  me,  and  have 
seen  him  about  four  times  since.    My  dress  was  rumpled  during  the 
defendant's  outrage  upon  me.    My  mother  did  not  ask  me  who 
rumpled  it.    I  do  not  know  the  defendant's  wife,  but  have  seen  her. 
I  did  not  see  any  other  man  about  defendant's  house  who  looked 
like  him,  on  the  Saturday  of  the  outrage.    I  saw  no  one  when  I 
went  up  stairs.    None  of  the  doors  were  open.    Defendant  called 
me  by  my  name.    I  do  not  understand  the  English  language." 

Ee-examined,  the  witness  said:  ^'The  defendant  does  talk  Ger- 
man a  little."  Re-crossed:  "He  did  not  speak  in  German."  Re- 
examined: "I  can  talk  a  little  in  English."    The  defense  rested. 

The  State  introduced  Richard  Blasdell  in  rebuttal.  He  testified 
that  he  was,  at  the  time  of  this  trial,  employed  in  a  restaurant  in 
Dallas.  Some  time  prior  to  this  alleged  offense,  witness  was  in  the 
employ  of  the  defendant  as  night  clerk.  He  was  not  in  defendant's 
service  on  Saturday,  February  21, 1885,  but  was  at  his  house  on  that 
day,  and  sat  in  the  oflBoe  nearly  the  whole  of  the  evening.  WhHe 
there  witness  heard  a  noise  in  the  back  room.  He  got  up  and 
looked  into  the  dining  room,  where  he  saw  defendant  and  Emma 
Klapp,  who  seemed  to  witness  to  be  embracing. 

Cross-examined,  the  witness  stated  that  the  defendant  had  dis- 
charged him  about  one  week  before  Saturday',  February  21,  1885. 
Witness  had  no  particular  business  at  the  boarding-house  on  that 
day,  but  went  there  and  sat  about  the  office  pretty  much  all  even- 
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iDg.  Upon  reflection,  witness  was  anable  to  say  positively  whether 
it  was  on  the  afternoon  of  Friday,  February  20,  or  Saturday,  Feb- 
ruary 21,  that  he  saw  defendant  and  Emma  Elapp  embracing  in 
the  dining  room.  Witness  did  tell  £.  W.  Roberts,  a  newspaper 
reporter,  that  he  knew  nothing  about  the  case,  and  told  him  so  to 
pat  a  stop  to  his  troublesome  questions.  Witness  did  not  tell 
Koberts  that  he  knew  nothing  about  the  case,  but  would  do  all  in 
his  power  to  bang  defendant.  Witness  told  Roberts  that  he,  wit- 
ness, could  probably  hang  defendant.  Witness  did  not  tell  Roberts 
in  the  court-house,  that  he,  witness,  had  given  himself  away,  but 
that  if  he,  Roberts,  gave  witness  away,  witness  would  expose  him, 
Roberts.  Witness  had  no  love  for  defendant,  who  was  in  his,  wit- 
ness's, debt. 

The  defendant  then  introduced  E.  W.  Hoberts  in  rebuttal.  Rob- 
erts testified  that  he  was  a  reporter  on  the  staff  of  the  Dallas  News. 
He  knew  Blasdell,  who  often  talked  to  witness  about  this  case,  and 
had  as  often  said  that  he  knew  nothing  whatever  about  it,  but  was 
going  to  do  all  he  could  to  hang  defendant.  Blasdell,  on  the  day 
prior  to  this  testimony,  told  witness  in  the  court-house  that  ho  had 
given  himself  away,  but  that  if  witness  testified  against  him  he 
would  expose  witness.  He  told  witness  that  he  was  going  to  set 
himself  right  before  the  jury  by  admitting  that  he  told  witness  he 
knew  nothing  about  the  case,  but  was  going  to.  say  that  his  reason 
for  so  telling  witness  was  that  he  did  not  want  to  tell  witness  any- 
thing about  it 

The  defendant's  motion  for  a  new  trial  was  based  partly  upon 
newly  discovered  evidence,  and  is  supported  by  the  affidavits  of 
Heze  and  Naomi  Rupert  Their  affidavits  affirm  that  they  lived 
next  door  to  Frederick  Klapp's  house,  where  the  prosecuting  wit- 
ness Emma  Klapp  lived;  that  both  prior  and  subsequent  to  the  trial 
and  conviction  of  defendant,  the  said  Emma  Elapp  had  told  them 
that  the  defendant  had  never,  at  any  time  or  place,  attempted  to 
outrage  her,  or  assault  her;  that  he  had  never  even  touched  her, 
and  that  the  said  Emma,  to  their  positive  knowledge,  was  fluent  in 
the  nso  of  the  English  language,  and  understood  it  perfectly. 

Reeves  dk  Spenee  filed  an  able  brief  and  argument  for  the  appellant 

J.  H.  JBuTis^  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Jm)G]B.  This  appeal  is  from  a  conviction  of  the  crime 
of  rape: committed  upon  Emma  Klapp,  a  female  child  nine  years  of 
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age.  It  is  foanded  mainly  npon  the  testimony  of  the  child,  which  is 
uncorroborated  except  in  the  fact  that  in  some  way  the  private 
parts  of  the  child  had  been  injured.  We  will  not  here  recite  the 
evidence  in  detail,  as  it  will  be  given  by  the  reporter.  Suffice  it  to 
say  that,  in  our  opinion,  the  evidence  for  the  prosecution  is  to  our 
mmds  unsatisfactory.  It  does  not  meet  the  demands  of  the  law  in 
cases  of  this  character. 

The  testimony  of  the  child  is  in  many  respects  open  to  suspicion. 
Her  tender  years  rendered  her  susceptible  to  the  influence  of  mali- 
cious and  designing  persons,  and  it  was  shown  that  her  father  and 
the  defendant  were  not  upon  friendly  terms.  She  testified  through 
the  medium  of  an  interpreter,  stating  that  she  could  not  speak  the 
English  language,  but  could  only  speak  the  German  language,  and 
yet  she  detailed  conversations  which  she  had  had  with  the  defend- 
ant, who,  it  was  proved,  could  not  speak  the  German  language. 
She  made  no  outcry  when  she  was  outraged.  She  made  no  com- 
plaint of  the  outrage  for  more  than  three  days  after  it  occurred. 
She  went  about  and  played  with  other  children  as  usual.  No  traces 
of  the  outrage  were  discovered  upon  her  clothing,  nor  did  her  ap- 
pearance and  demeanor  indicate  that  she  had  been  injured,  except 
that  upon  examination,  on  the  fourth  day  after  her  alleged  injury, 
her  private  parts  were  found  to  be  swollen,  sore,  inflamed  and  some- 
what lacerated,  as  if  they  had  been  penetrated  by  the  male  organ. 
The  place  where  she  located  the  commission  of  the  crime  was  a 
room  in  the  second  story  of  defendant's  house,  which  house  was  in 
the  city  of  Dallas,  adjacent  to  other  houses  which  were  at  the  time 
inhabited,  and  very  near  also  the  house  of  her  father.  Defendant's 
house  was  lightly  constructed  of  wood,  and  a  noise  in  one  part  of 
the  house  would  pervade  the  whole  building.  She  stated  that  the 
crime  was  committed  about  4  o'clock,  P.  M.,  on  Saturday,  the  21st  of 
February,  1885.  During  the  whole  of  that  evening  defendant's 
wife  and  a  servant  woman  were  in  and  immediately  about  the 
house;  heard  no  noise  up  stairs — did  not  see  the  child  on  the  prem- 
ises, and  did  not  see  the  defendant  there  from  soon  after  dinner 
until  supper  time.     So  they  testified. 

The  mother  of  the  child  did  not  observe  that  anything  was  wrong 
with  the  child  until  Wednesday,  the  fourth  day  after  the  alleged 
outrage.  She  noticed  blood  spots  on  the  bed  where  the  child  had 
slept  on  Sunday,  Monday  and  Tuesday  mornings,  but,  strange  to 
say,  did  not  inquire  into,  or  make  any  examination  to  ascertain  the 
source  or  cause  of  such  spots.  A  physician,  Dr.  Gibbs,  made  an 
ocular  examination  of  the  child's  private  parts  on  the  fifth  day 
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after  the  alleged  rape.  He  testified  that  on  the  day  previous  Dr. 
Ball  had  made  a  digital  examination  of  the  child's  private  parts. 
Dr.  Ball  was  not  produced  as  a  witness  by  the  prosecution,  nor  i; 
any  reason  given  why  he  was  not  produced.  It  is  reasonable  to 
conclude  that  Dr.  Ball's  testimony  would  have  been  more  definite 
and  satisfactory  in  regard  to  the  nature  and  extent  of  the  injuries, 
and  their  probable  cause,  than  is  the  testimony  of  Dr.  Gibbs,  from 
the  fact  that  Dr.  Ball  made  the  first  and  the  more  thorough  exam- 
ination. His  testimony,  if  attainable,  should  have  been  produced 
by  the  State.  In  a  case  like  this  the  Stale  should  not  stop  short  of 
adducing  all  the  evidence  within  its  reach  which  is  calculated  to 
throw  light  upon  the  transaction  and  develop  the  truth,  {flazley  v. 
The  State,  17  Texas  Ct.  App.j  277,  and  authorities  there  cited.) 

In  view  of  thd  unsatisfactory  evidence  of  the  State;  the  excul- 
patory evidence  of  the  defendant;  the  singularly  lenient  punishment 
assessed,  indicating  that  the  jury  were  not  fully  satisfied  as  to  de- 
fendant's guilt,  and  the  newly-discovered  evidence  set  forth  in  de- 
fendant's motion  for  a  new  trial,  we  think  the  court  below  erred  in 
refusing  the  defendant  a  new  trial ;  aud  because  of  such  error  the 
judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  November  11, 1885.] 


[No.  2097.] 
Ee  Paarte  James  P.  Lynn. 

1.  CoNSTiTunoNALrrr  op  the  "  Local  Option  Law."—  The  act  of  the  Legisla- 

ture of  this  State  known  as  the  *'  Local  Option  Law  "  is  a  constitutional  law« 
such  as  the  Legislature  liad  full  power  to  enact  under  section  20  of  article 
XVI  of  the  State  Constitution.  See  the  opinion  in  extenao  for  a  discussion 
of  the  question,  and  a  review  of  the  authorities  thereon. 

2.  *•  Local  Option  Law"— Election— Pbtition.— While  the  article  of  the 

Revised  Statutes  (3227)  which  provides  for  an  election  under  the  provisions 
of  the  local  option  law  requires  that,  as  a  basis  for  the  order  of  the  commis- 
sioner's court,  calling  sucli  election,  there  shall  be  filed  a  petition  signed  bj 
fifty  qualified  voters  of  the  county  in  which  the  election  is  designed  to  be 
held,  it  does  not  prescribe  any  of  the  requisites  of  such  petition.  Inasmuch 
as  no  particular  allegations  or  statements  are  required,  a  petition  is  sufficient 
if  it  expresses  in  an  intelligible  manner  the  desire  of  the  petitioners  that  an 
election  under  the  provisions  of  the  **  Local  Option  Law  "  be  held  within  the 
limits  therein  defined. 
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8.  Same— Term  Defined  — Case  Stated.— It  is  objected  to  the  petition  la  this 
caae  that  it  fails  to  state  that  the  petitioners  are  qualified  voters  of  Milam 
county.  The  petition  is  addressed  to  the  commissioners*  court  of  Milam 
county,  Texas,  and  states  that,  **the  undersigned,  citizens  of  said  souuty,*' 
etc.  **  Citizen,"  as  defined  by  Webster,  is  **  a  person,  native  or  naturalized, 
who  has  the  privilege  of  voting  for  public  officers,  and  who  is  qualified  to  fill 
offices  in  the  gift  of  the  people.**  Held  that,  while  the  right  to  vote  and  the 
right  to  hold  office  are  not  always  necessary  constituents  of  citizenship,  still 
the  commonly  accepted  meaning  of  the  word  *'  citizen  **  conveys  the  idea  of 
n  qualified  voter;  and,  therefore,  the  petition  in  this  respect  is  sufficient. 

4  "Local  Option  Law.**— While  the  "Local  Option  Law,"  which  was  enacted 
under  a  mandatory  provision  of  the  State  Constitution  (section  20,  article 
XVI),  may  be  said  to  be,  in  one  sense,  a  general  law,  still  in  its  operation  it 
is  confined  to  localities  which  may  adopt  it,  and  in  this  sense  it  is,  and  must 
be  given  the  effect  of,  a  special  statute,  and  be  held  to  set  aside,  and,  during 
its  operation,  to  repeal  all  laws  and  regulations  in  confiict  with  iL  But 
even  if  viewed  as  a  general  law,  it  was  unquestionably  tt>e  legislative  intent 
that  it  should  have  the  effect,  whenever  adopted  in  a  particular  locality,  to 
prohibit  the  sale  of  intoxicating  liquors  in  that  locality,  by  any  person,  with- 
out regard  to  whether  such  person  had  been  previously  licensed  by  the  State, 
county,  city  or  town,  to  selL  An  unexpired  license  issued  before  the  adop- 
tion of  the  "Local  Option  Law,"  is  not,  therefore,  a  defense  to  a  prosecution 
for  a  violation  of  the  local  option  law. 

Habeas  Corpus  on  appeal  from  an  order  issaed  io  ohambers,  on  the 
81st  day  of  October,  1885,  by  the  Hon.  Pinckney  S.  Ford,  county 
judge  of  Milam  county,  Texas,  refusing  to  release  the  applicant, 
and  remanding  him  to  custody  under  a  complaint  char^^ing  him 
ivith  the  sale  of  intoxicating  liquors,  in  violation  of  the  ''Local  Op- 
tion Law." 

The  opinion  sufficiently  discloses  the  case. 

K  Z.  Antony  filed  an  able  brief  and  argument  for  the  applicant. 
J.  IT.  BurtSy  Assistant  Attorney- General,  for  the  State. 

WiLLSoN,  JuDOB.  This  appeal  is  from  a  judgment  of  the  county 
judge  of  Milam  county  in  a  Iiabeaa  corpus  proceeding.  Appellant  was 
held  in  custody  by  one  Gone,  a  constable  of  Milam  county,  by  virtue 
of  a  warrant  of  arrest  issued  by  a  justice  of  the  peace  of  said 
county  upon  a  complaint  charging  appellant  with  a  violation  of  the 
local  option  law  in  said  county.  He  applied  to  the  county  judge  of 
said  county  for  the  writ  of  habeas  corpus^  and  obtained  the  same, 
but  upon  a  hearing  thereof  said  judge  remanded  him  to  the  custody 
of  said  constable. 

Appellant  claims  that  he  is  entitled  to  be  discharged  from  custody 
npon  three  grounds,  to  wit: 

1.  Because  the  local  option  law  is  unconstitutional. 
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3.  Because  the  election  at  which  the  local  option  law  was  adopted 
in  Milam  county  was  void. 

3.  Because  said  law,  if  legally  adopted,  could  not  operate  and 
bare  effect  in  the  city  of  Bockdale,  the  place  where  intoxicating 
liquors  were  sold  by  appellant. 

These  propositions  have  been  earnestly  and  ably  insisted  upon  be- 
fore this  court  by  counsel  for  appellant,  both  in  his  brief  and  in  an 
oral  argument.  We  will  consider  them  in  the  order  in  which  we 
have  stated  them  above. 

I.  It  is  claimed  that  the  local  option  law  is  unconstitutional,  be- 
cause it  is  in  violation  of  sections  IS,  16,  17  and  19  of  our  Bill  of 
Rights,  and  of  article  Y  and  section  1  of  article  XIV  of  the  amend- 
ments to  the  Constitution  of  the  United  States.    The  principal  argu- 
ment urged  in  support  of  this  position  is,  that  the  effect  of  the  local 
option  law  is  to  take  or  damage  private  property  for  public  use, 
without  compensation  to  the  owner,  and  without  due  course  of  law. 
There  is  strong  reasoning  in  support  of  the  position,  and,  were  it  an 
original  question,  this  court  would  be  inclined  to  hold  that  the  local 
option  law  is  an  infringement  of  section  I  of  our  Bill  of  Rights, 
which  provides  that  "  no  person's  property  shall  be  taken,  damaged  | 
or  destroyed  for,  or  applied  to,  public  use  without  adequate  com-  ) 
pensation  being  made,  unless  by  the  consent  of  such  person,"  eta 
We  would  be  inclined  to  adopt  the  views  and  reasoning  of  Judge; 
Comstock,  so  clearly  and  ably  expressed  in  the  case  of  Wi/nehanier*/ 
V.  The  People,  8  Kernan  (N.  Y.),  378.     But  opposed  to  these  views' 
there  is  a  strong  and  almost  uniform  array  of  authorities  which  un- 
equivocally declare  that  laws  such  as  our  local  option  law  are  within 
the  scope  of  the  police  powers  of  a  State,  and  do  not  take,  damage 
or  destroy  private  property  for  public  use  within  the  meaning  of 
that  provision  of  the  organic  law,  and  do  not  infringe  upon  any 
other  provision  of  constitutional  law. 

Upon  this  subject  Mr.  Cooley,  in  his  work  on  Constitutional  Lim- 
itations, says,  after  discussing  the  license  cases  decided  by  the 
supreme  court  of  the  United  States  (5  Howard,  504):  ^'It  would 
seem  from  the  views  expressed  by  the  several  members  of  the  court 
in  these  cases  that  the  State  laws  known  as  prohibitory  liquor  laws, 
the  purpose  of  which  is  to  prevent  altogether  the  manufacture  and 
sale  of  intoxicating  drinks  as  a  beverage,  so  far  as  legislation  can 
accomplish  that  object,  cannot  bo  held  void  as  in  conflict  with  the 
power  of  Congress  to  regulate  commerce,  and  to  levy  imposts  and 
duties.  And  in  several  cases  it  has  been  held  that  the  fact  that  such 
laws  may  tend  to  prevent,  or  may  absolutely  preclude,  the  fulfillment 
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of  contracts  previously  made,  is  no  objection  to  their  validity.    Any 
change  in  the  police  laws,  or,  indeed,  in  any  other  laws,  might  have 
a  like  consequence.    The  same  laws  have  also  been  sustained  when 
the  question  of  conflict  with  State  Constitutions,  or  with  general 
fundamental  priociples,  has  been  raised.    They  are  looked  upon  as 
police  regulations,  established  by  the  Legislature  for  the  prevention 
of  intemperance,  pauperism  and  crime,  and  for  the  abatement  of 
nuisances.    It  has  also  been  held  competent  to  declare  the  liquor 
kept  for  sale  a  nuisance,  and  to  provide  legal  process  for  its  con- 
demnation and  destruction,  and  to  seize  and  condemn  the  building 
occupied  as  a  dram-shop  on  the  same  ground.    And  it  is  only  where, 
in  framing  such  legislation,  care  has  not  been  taken  to  observe  those 
principles  of  protection  which  surround  the  persons  and  dwellings 
of  individuals,  securing  them  against  unreasonable  searches   and 
seizures,  and  giving  them  a  right  to  trial  before  condemnation,  that 
the  courts  have  felt  at  liberty  to  declare  that  it  exceeded  the  proper 
province  of  police  regulation.     Perhaps  there  is  no  instance   in 
which  the  power  of  the  Legislature  to  make  such  regulations  as  may 
destroy  the  value  of  property,  without  compensation  to  the  owner, 
appears  in  a  more  striking  light  than  in  the  case  of  these  statutes. 
TThe  trade  in  alcoholic  drinks  being  lawful,  and  the  capital  employed 
in  it  being  fully  protected  by  law,  the  Legislature  then  steps  in,  and, 
by  an  enactment  based  on  general  reasons  of  public  utility,  annihi- 
lates the  traffic,  destroys  altogether  the  employment,  and  reduces  to 
a  nominal  value  the  property  on  hand.    Even  the  keeping  of  that, 
for  the  purposes  of  sale,  becomes  a  criminal  offense;  and,  without 
any  change  whatever  in  his  own  conduct  or  employment,  the  mer- 
chant of  yesterday  becomes  the  criminal  of  to-day,  and  the  very 
building  in  which  he  lives  and  conducts  the  business,  which  to  that 
moment  Avas  lawful,  becomes  the  subject  of  legal  proceedings,  if  the 
statute  shall  so  declare,  and  liable  to  be  proceeded  against  for  a  for- 
feiture.    A  statute  which  can  do  this  must  be  justified  upon  the 
highest  reasons  of  public  benefit ;  but  whether  satisfactory  or  not, 
the  reasons  address  themselves  exclusively  to  the  legislative  wis- 
dom." ^^(Cooley  on  Const.  Lim.,  pp.  727,  728.)    Mr.  Mills,  in  his 
standard  work  on  Eminent  Domain,  says:     ''The  manufacture  and 
sale  of  intoxicating  liquor  may  be  declared  unlawful  and  the  liquor 
forfeited.    The  fact  that  buildings  and  machinery  devoted  to  the 
manufacture  of   liquor  thereby  become  greatly  reduced  in  valae 
does  not  call  for  compensation  to  the  owner."   (Mills  on  Em.  Do.,  §  8.) 
The  above  quoted  texts  are  abundantly  and  overwhelmingly  sup- 
ported by  adjudicated  cases  in  a  number  of  the  States  of  the  Union. 
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It  would  be  an  nnprofitable  consamption  of  time  to  review  these 
cases  in  detail.  They  are  collated  ia  an  exhaustive  note  to  the  case 
of  Com.  V.  Kimball^  reported  in  35  Am.  Decisions,  p.  831  et  seq. 
(See,  also,  12  Am.  Iaw  Kegister,  129.)  By  the  great  weight  of  au- 
thority it  is  established  too  firmly  and  emphatically  to  be  now  ques- 
tioned, that  a  law  such  as  our  local  option  law  is  constitutional 
legislation,  and,  whatever  may  be  the  strength  of  the  reasoning 
against  the  correctness  of  these  authorities,  the  matter  is  stare  deciaia; 
and  we  therefore  hold  the  local  option  law  of  this  State  to  be  a 
constitutional  law,  such  as  the  Legislature  had  full  power  to  enact 
under  section  20,  article  XVI,  of  our  State  Constitution. 

II.  It  is  claimed  by  appellant  that  the  election  at  which  the  local 
option  law  in  Milam  county  was  adopted  is  void,  because  of  a  sup- 
posed defect  in  the  petition  upon  which  the  commissioners'  court 
acted  in  ordering  said  election.  The  petition  is  claimed  to  be  de- 
fective because  it  does  not  state  that  the  petitioners  are  qualified 
voters  of  Milam  county.  Article  3227  of  the  Eevised  Statutes  de- 
clares that  it  shall  be  the  duty  of  the  commissioners'  court,  upon  the 
petition  of  at  least  fifty  qualified  voters  of  the  county,  to  order 
the  election.  There  is  no  provision  of  the  statute  which  prescribes 
the  requisites  of  such  petition.  It  is  clearly  contemplated,  however, 
that  it  shall  be  in  writing  and  signed  by  at  least  fifty  qualified  voters 
of  the  county,  or  twenty  qualified  voters  of  the  precinct,  town  or 
city,  as  the  case  may  be,  in  which  it  is  desired  to  have  the  election. 
No  particular  allegations  or  statements  are  required  to  be  made  in 
it.  If  it  expresses  in  an  intelligible  manner  the  desire  of  the  peti- 
tioners to  have  an  election  held  for  the  purpose  of  determining 
whether  or  not  the  local  option  law  shall  be  adopted  within  the 
county,  or  within  a  certain  justice's  precinot,  town  or  city,  it  is,  in 
our  opinion,  sufficient. 

But,  even  if  it  were  essential,  as  contended  for  counsel  for  appel- 
lant, that  it  show  upon  its  face  that  it  is  presented  by  the  requisite 
number  of  qualified  voters,  the  petition  in  this  case  substantially 
and  sufficiently  shows  that  fact.  It  is  addressed  to  the  commission- 
ers' court  of  Milam  county,  Texas,  and  states  that  ^^  The  under* 
signed  citizens  of  said  county,  believing,"  etc.  The  word  citizens 
is  a  sufficient  allegation  that  the  signers  are  qualified  voters  of  the 
county.  A  citizen  is  defined  to  be  ''a  member  of  the  civil  State, 
entitled  to  all  its  privileges."  (Cooley's  Const  Law,  77.)  One  of 
the  definitions  of  the  word  given  by  Mr.  Webster  is,  ^^  A  person, 
native  or  naturalized,  who  has  the  privilege  of  voting  for  publio 
officers,  and  who  is  qualified  to  fill  offices  in  the  gift  of  the  people." 
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1^;;  (Webster's  Die,  "Citizen.")    While  the  right  to  vote  and  hold 

^:  office  are  not  always  necessary  constituents  of  citizenship,  still  the 

^-  commonly  accepted  meaning  of  the  word  conveys  the  idea  of  a 

qualified  voter.  We  think  the  petition  in  this  case  is  in  all  respects 
sufficient,  and  there  is  no  complaint  that  the  election  in  other  re- 
spects was  not  in  strict  accordance  with  the  law. 

III.  The  third  and  last  position  contended  for  by  counsel  for  ap- 
pellant is  that  the  charter  of  the  city  of  Rockdale,  the  place  where 
appellant  is  alleged  to  have  unlawfully  sold  intoxicating  liquor,  em- 
powered the  corporate  authorities  of  that  city  to  license  and  regu- 
late the  sale  of  intoxicating  liquors  within  the  corporate  limits  of 
said  city,  and  that  this  authority  had  been  exercised  by  the  city,  by 
the  passage  of  ordinances  prior  to  the  adoption  of  said  local  option 
law,  and  by  the  issuance  of  licenses  under  said  ordinances  permit- 
ting appellant  and  others,  for  the  consideration  of  certain  sums 
paid  to  said  city,  to  carry  on  the  business  of  selling  intoxicating 
liquors  for  a  certain  named  period  of  time,  which  period  of  time 
had  not  yet  expired.  It  is  argued  that  the  adoption  of  the  local 
option  law  in  Milam  county  does  not,  and  could  not,  have  the  effect 
to  repeal  or  supersede  the  charter  rights  of  said  city,  and  the  ordi- 
nances and  licenses  enacted  and  granted  in  pursuance  thereof;  but 
that  the  powers  conferred  upon  said  city  by  its  charter,  that  charter 
being  the  general  law  for  the  incorporation  of  cities  and  towns  (see 
eh.  4,  title  XYII,  R  S.),  is  a  special  grant  of  power,  which  cannot 
be  taken  away  or  abridged  by  the  local  option  law,  which  is  a  gen- 
eral statute. 

In  support  of  this  position  we  are  cited  to  Davis  v.  The  State^  2 
Texas  Ct.  App.,  425,  and  Craddoch  v.  The  State^  18  Texas  Ct.  App., 
567.  Neither  of  these  cases,  we  think,  sustains  or  is  applicable  to 
the  proposition  here  contended  for.  The  local  option  law  was  en- 
acted under  a  mandatory  provision  of  our  Constitution.  (Const, 
art.  XVI,  sec.  20.)  While  the  law  in  one  sense  may  be  said  to  be  a 
general  statute,  still  in  its  operation  it  is  confined  to  localities  which 
may  adopt  it,  and  in  this  sense  it  is  a  special  statute  {Donaldson  v. 
The  State,  15  Texas  Ct.  App.,  25),  and  must,  we  think,  be  given 
the  effect  of  a  special  statute,  and  be  held  to  set  aside,  and,  during 
its  operation,  repeal  all  laws  and  regulations  in  conflict  with  it. 

But,  even  viewing  it  as  a  general  law,  it  was  unquestionably  the 
intent  of  the  Legislature  that  it  should  have  the  effect,  whenever 
adopted  in  a  particular  locality,  to  prohibit  the  sale  of  intoxicating 
liquors  in  that  locality  by  any  person,  without  regard  to  whether 
such  person  had  been  licensed  by  the  State,  county,  city  or  tovrn  to 
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sell.  Any  other  construction  of  the  law  would  seriously  impair  its 
efficacy,  and  in  a  great  measure  defeat  the  purpose  for  which  it  was 
enacted. 

In  liowland  &  Bro.  v.  The  Siaie^  12  Texas  Ct.  App.,  418,  this  court 
held  that  the  Legislature  had  power  by  general  law  to  revoke  a 
license  for  which  an  antecedent  tax  had  been  received  by  the  State. 
We  bold,  therefore,  that  the  local  option  law  having  been  legally 
adopted  in  Milam  county,  it  became  operative  throughout  the  county, 
and  upon  all  persons  within  said  county  alike,  and  had  the  effect  to 
repeal  and  abrogate  all  licenses  for  the  sale  of  intoxicating  liquors 
granted  by  said  county,  or  by  any  city  or  town  within  said  county. 

We  find  no  error  in  the  judgment  appealed  from,  and  it  is 
affirmed ;  and  it  is  further  ordered  that  the  appellant  pay  the  costs 
of  this  appeal,  and  the  amount  of  costs  due  herein  to  the  clerk  of 
this  court  is  fixed  at  $10. 

Affirmed. 

[Opinion  delivered  November  11, 1885.] 


[No.  1998.]  iiri99| 

194    J34 

John  S.  Anderson  and  another  v.  The  State.  ^^  ^1, 


1.  Scire  Facias  — Bau^  Bond  — Evidence.— See  the  opinion  in  extensotor  a 
bail  bond  held  to  be  good  as  against  the  objection  that  its  conditions  were 
more  onerous  than  those  required  by  law,  and  which  was  therefore  admis- 
sible in  evidence  in  a  scire  facias  proceeding  thereon. 

8.  Same  — Practice  — Lis  Pendens  — Case  Stated.— In  August,  1883,  a  judg- 
ment nisi  was  taken  upon  the  bond,  citation  issued,  and  defendants  answered 
by  excepting  to  the  judgment  nisi,  because  insufficient.  In  January,  1888, 
the  exceptions  were  heard  and  sustained,  the  judgment  nisi  set  aside  and 
annulled,  and  the  citation  issued  thereon  quashed.  In  August,  1883,  the 
case  was  regularly  reached  for  trial.  The  principal  in  the  bond  making 
default,  the  bond  was  again  forfeited,  judgment  nm  entered,  and  scire  facias 
issued.  To  this  second  scire  facias  the  defendants  pleaded  as  a  bar  the  pend- 
ency of  the  former  proceeding  on  the  same  bond.  Held,  that  the  defense 
of  lis  pendens  is  untenable,  the  effect  of  the  order  of  the  court  of  January, 
1883,  being  to  vacate  and  annul  all  of  the  proceedings  on  the  first  forfeiture, 
and  restore  the  parties  to  the  status  quo  ante, 

8.  Bail  Bond  — Variance.— The  bond  is  signed  "J.  W.  Dixon."  The  name  of 
the  principal  is  stated  in  the  body  of  the  bond  as  "  Jack  Dixon."  The  indict- 
ment charges  "Jack  Dixon."  The  forfeiture  was  taken  against  **Jack 
Dixon,"  and  the^cire  facias  to  the  sureties  described  the  principal  against 
whom  the  bond  was  forfeited  as  **  Jack  Dixon."  Held,  that  the  middle 
initial  being  immaterial  to  the  sufficiency  of  the  bond,  the  first  initial  may  be 
taken  to  stand  for  *'  Jack,"  and  there  is  no  variance. 
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Appeal  from  the  District  Court  of  Navarro.  T 
the  Hon.  L.  D.  Bradley. 

The  appeal  in  this  case  is  from  the  judgment 
feiture  of  the  bail  bond  of  Jack  Dixon,  bailed  on 
theft.    The  amount  of  the  bond  and  judgment  \ 

The  opinion  discloses  the  case. 

Beale  &  Autry^  for  the  appellants. 

c/.  H,  Hurts,  Assistant  Attorney-Oeneral,  for  tt 

Hurt,  Judge.  This  appeal  is  taken  from  a  fins 
a  forfeited  bail  bond. 

The  first  error  assigned  is  that  the  court  errec 
evidence  the  bail  bond,  over  defendants'  objecti 
bond  was  not  conditioned  as  the  law  directs,  and  I 
were  more  onerous  than  the  law  requires."  Und 
appellants  submit  this  proposition: 

"  If  the  conditions  of  a  statutory  bond  be  more 
law  requires,  the  bond  is  void,  and  cannot  supporl 

The  conditions  of  the  bail  bond  are  as  follows : 
Jack  Dixon  shall  be  and  appear  at  the  next  ter 
court,  to  be  held  in  and  for  the  county  of  Nav 
house  thereof,  in  the  city  of  Corsicana,  on  the  firs 
18S2,  there  to  remain  in  attendance  from  day  to  c 
to  term  until  discharged  by  the  court,  to  answer  tl 
on  a  charge  of  theft  of  one  heifer  and  one  co 
withoiU  leave  of  the  court,  then  and  in  that  case 
null  and  void ;  otherwise,  to  remain  in  full  force  a 

The  conditions,  as  here  set  out,  are  in  no  resp 
than  those  prescribed  by  the  statute.  That  the 
remain  in  attendance  from  day  to  day  and  from  t 
discharged  by  the  court,  and  not  depart  without  1 
would  have  been  the  legal  eflPeot  of  the  bond  ever 
expressed.  (See  art.  290,  Code  Crim.  Proc,  am 
The  State,  16  Texas  Ct.  App.,  648.)  The  case  of  I 
14  Texas  Ct.  App.,  169,  is  not  in  point,  for  there 
the  bond  were  held  to  be  more  onerous  than  those  i 
because  they  bound  the  principal  to  ^*  abide  the 
said  court,"  and  it  was  upon  this  condition  that 
pressly  rested.    The  objection  was  not  well  taken 
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On  the  2d  daj  of  Augnst,  1882,  a  judgment  nisi  was  taken  upon 
the  bond,  upon  which  citation  issued,  and  the  defendants  answered 
by  excepting  to  the  judgment  nisi  because  the  same  did  not  state 
that  said  judgment  will  be  made  final  unless  good  cause  be  shown  at 
the  next  term  of  the  court  why  defendant  did  not  appear.  On  the 
24th  day  of  January,  1883,  these  exceptions  were  heard  and  sus- 
tained by  the  court,  and  the  judgment  was  set  aside  and  annulled, 
and  the  citation  or  scire  fdcias  issued  thereon  was  quashed. 

On  the  16th  day  of  August,  1883,  the  case  being  regularly  reached 
and  called  for  trial.  Jack  Dixon,  defendant  in  the  indictment  and 
principal  in  the  bond,  not  appearing,  the  bond  was  again  forfeited, 
judgment  nisi  entered  and  scire  facias  issued.  Now  to  this  suit  upon 
the  second  forfeiture  of  the  same  bond  defendants  interposed  in  their 
answer  the  pendency  of  the  former  proceeding  on  the  same  bond 
as  a  bar. 

The  question  presented  is,  Was  there  pending  another  suit  be- 
tween the  parties  involving  the  same  subject-matter?  We  think 
not;  for  the  judgment  nisi^  as  well  as  the  scire  fa^cias  issued  thereon, 
was  annulled  and  vacated,  and  the  scire  facias  quashed.  The  effect 
of  this  order  vacating  the  judgment  and  quashing  the  citation  was 
to  leave  appellants  in  precisely  the  same  condition  occupied  by  them 
before  the  forfeiture,  because  each  and  every  step  taken  in  the 
prosecation  of .  the  first  suit,  upon  motion  of  the  appellants,  was  by 
the  solemn  decree  of  the  court  declared  null  and  void,  thus  leaving 
the  parties  in  statu  quo;  to  wit,  resting  on  their  bond  without  a  for- 
feiture of  the  same.  Certainly  it  will  not  be  contended  that  by 
these  proceedings  the  bond  was  rendered  nugatory,  for  it  remained 
in  foil  force  and  effect,  just  as  if  no  forfeiture  had  ever  been  taken. 
We  are  of  the  opiuion  that  there  was  no  suit  pending  between  the 
parties. 

The  bond  was  signed  ^^J.  W.  Dixon;"  the  principal  is  stated  in 
the  body  of  the  bond  to  be  Jack  Dixon.  The  indictment  was  against 
Jack  Dixon.  The  forfeiture  was  taken  against  Jack  Dixon,  and  the 
scire  facias  informed  the  sureties  that  Jack  Dixon's  bond  was  for- 
feited. The  middle  name  not  being  material,  the  ^^J"  in  the 
signature  to  the  bond  may  very  well  stand  for  Jack,  and  there  is 
evidently  no  variance.  {State  v.  Manning^  14  Texas,  402;  Ham  r. 
The  State,  4  Texas  Ot.  App.,  672.) 

The  other  grounds  relied  upon  for  a  reversal  of  the  judgment 
have  been  carefully  considered,  but  we  are  of  the  opinion  that  none 
are  well  taken.    The  judgment  is  affirmed. 


[Opinion  delivered  November  11,  1885.] 
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[No.  2086.] 
Joseph  MoGeew  v.  The  State. 

1.  Aggravated  Assault— Information  — EvmENCE.— In  order  to  sustain  a 

conviction  for  aggravated  assault,  it  devolves  upon  the  State  to  prove  the 
circumstances  of  aggravation  as  alleged  in  the  information.  Proof  of  other 
circumstances  of  aggravation,  however  sufficient,  if  alleged,  will  not  suffice. 
See  the  opinion  in  illustration. 

2.  Same  — Evidence.— If  the  circumstance  of  aggravation  alleged  is  that  the 

assault  was  committed  with  a  particular  kind  of  instrument,  the  same  being 
a  deadly  weapon,  the  proof  must  not  only  show  that  the  instrument  was 
such  as  alleged,  but  that  it  was,  in  fact,  a  deadly  weapon. 
8.  Same  — Variance— Fact  Case.- See  the  statement  of  the  case  for  evidence 
Tield  insufficient  to  sustain  a  conviction  for  aggravated  assault,  because  of 
variance  in  the  allegata  and  the  probata,  and  because  it  fails  to  show  the 
deadly  character  of  the  weapon. 

Appeal  from  the  County  Court  of  Hunt.  Tried  below  before  the 
Hon.  J.  S.  Sherrill,  County  Judge. 

The  conviction  was  for  an  aggravated  assault  upon  one  Alex. 
Ablowich,  the  information  alleging  that  the  said  aggravated  assault 
was  committed  by  the  appellant,  with  a  certain  '•^boiscParo  stick, 
the  same  being  a  deadly  weapon,"  in  Hunt  county,  Texas,  on  the 
18th  day  of  August,  1881.     A  fine  of  $25  was  the  penalty  imposed; 

Alex.  Ablowich  was  the  first  witness  for  the  State.  He  testified 
that  on  the  18Lh  day  of  August,  1884,  the  defendant  came  to  wit- 
ness's pasture,  which  is  situated  a  few  miles  from  Commerce,  in 
Hunt  county,  Texas.  The  witness  and  several  other  parties  were  in 
that  pasture,  preparing  to  start^to  Denton  county  with  about  one 
hundred  head  of  cattle.  Defendant  approached  witness,  cursed 
him,  and,  with  an  oath,  said  that  witness  should  not  remove  those 
cattle  until  witness  had  settled  with  him.  He  first  drew  a  pistol 
about  half  way  out  of  his  scabbard.  He  then  appeared  to  reflect  a 
little,  replaced  his  pistol,  and  rode  to  a  pile  of  pickets  near  by,  pro- 
cured one,  and  returned  with  the  picket  raised  in  his  hand  and  told 
witness  to  get  out  of  the  gate,*or.  he  would  maul  h — II  out  of  wit- 
ness. Witness  shoved  the  defendant's  horse  back,  and  thus  pre- 
vented him  from  striking.  Witness  thought  that,  if  not  thus 
prevented,  the  defendant  would  have  struck  him  with  the  picket 
Defendant  did  not  strike,  or  strike  at,  the  witness  with  the  picket. 
Defendant  said  nothing  more  than  the  words  repeated  by  witness. 
Witness,  immediately  after  this  occurrence,  sent  his  little  son  to 
Commerce  after  the  constable.  Prior  to  June,  1884,  for  a  period 
covering  more  than  a  year,  the  defendant  had  been  in  the  employ  of 
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the  witness.    He  claimed  that  witness  was  still  in  bis  debt  for. 
wages,  and  insisted  that  witness  should  not  remove  bis  cattle  until 
he  made  payment.    Witness  denied  that  he  owed  the  defendant 
any  sum  of  money.     Witness's  feeling  toward  defendant  was  not 
friendly.    He  did  not  like  the  defendant.    Tbe  State  rested. 

£ud  Jernigan  was  the  defendant's  first  witness.  He  testified  that 
he  was  present  in  Ablowich's  pasture  on  or  about  August  18,  18S4, 
when  the  altercation  between  defendant  and  Ablowich,  which  gave 
rise  to  this  prosecution,  occurred.  Witness  heard  the  parties  quarrel- 
ing, heard  defendant  curse  Ablowich  and  tell  him  that  be  should 
not  remove  the  cattle  to  Denton  county  until  he  had  settled  with 
him.  He  did  not  see  the  defendant  draw,  or  attempt  to  draw,  a 
pistol,  nor  did  he  see  a  pistol  during  the  controversy.  Defendant 
rode  to  a  pile  of  pickets,  procured  one,  rode  back  to  where  Ablo- 
wich was  standing  near  a  gate,  and  told  him  to  get  out  of  the  gate, 
for  he,  defendant,  would  be  d— d  if  it  was  not  his  intention  to  pass 
through  that  gate.  He  seized  the  srate  with  his  left  hand  and  at- 
tempted to  push  it  open.  He  bad  the  picket  lying  across  his  lap. 
Witness  did  not  see  all  that  occurred  immediately  at  the  gate,  but 
he  did  not  think  that  the  defendant  at  any  time  held  the  picket  in 
a  striking  attitude.  Witness  did  not  want  to  see  tbe  difficulty,  and 
therefore  took  no  more  notice  of  what  occurred  than  be  could  help. 
Defendant  did  not  strike  Ablowich,  nor  did  witness  see  him  attempt 
to  do  so.  Defendant,  very  soon  after  the  incidents  described,  got 
to  laughing,  and  appeared  to  be  in  a  good  humor.  Lige  Wilkins 
testified  to  the  same  facts,  in  substantially  the  same  language,  and 
the  defense  closed. 

Abe  Ablowich,  the  brother  of  the  alleged  injured  party,  was  the 
first  witness  offered  by  tbe  State  in  rebuttal.  He  testified  that  he 
was  present  when  the  difficulty  between  his  brother  and  the  defend- 
ant occurred.  Tbe  defendant  came  to  the  pasture  and  said  that  the 
cattle  should  not  be  taken  to  Denton  county  until  be  was  paid.  He 
claimed  that  Alex.  Ablowich  still  owed  him  for  service.  Defendant 
cursed  Alex.,  and  said  that  be  would  be  d — d  if  be  didn't  go  into 
the  pasture  through  the  gate.  I  saw  no  pistol,  but  saw  the  defend- 
ant put  bis  hand  behind  him.  Defendant  rode  to  a  pile  of  pickets 
near  by,  procured  one,  and  with  it  in  his  hand,  held  sidewise  from 
his  horse,  rode  back  towards  Alex,  and  ordered  him  to  get  out  of  the 
gate,  as  he  was  going  into  tbe  pasture.  Witness  caught  the  reins 
of  the  bridle  on  tbe  horse  and  pushed  him  back,  and  thus  prevented 
him  from  striking,  Alex.    He  did  not  strike  or  strike  at  Alex. 

CSonstable  W.  H.  Harris  testified,  for  tbe  State,  that  be  knew  of 
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the  diflSculty  ont  of  which  this  prosecution  grew.  Alex.  Ablowich 
sent  for  witness  to  go  to  bis  pasture  and  prevent  any  collision. 
"Witness  went  and  saw  the  defendant  there  on  that  day.  On  the 
way  back  to  Commerce,  defendant  told  witness  that  be  got  the 
stick,  and  got  it  to  strike  Alex.  Ablowich  with,  and  that  he  fully 
intended,  if  he  did  not  open  the  gate,  to  beat'  h — 11  out  of  him 
with  it. 

j5.  F.  Looney^  for  the  appellant. 

J.  11.  Burta^  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judok.  This  is  a  conviction  for  aggravated  assault.  It  is 
alleged  by  the  information  that  appellant  assaulted  Alex.  Ablowich 
with  a  hois  dCaro  stick,  the  same  being  a  deadly  weapon.  Upon  the 
trial  the  hois  (fare  stick  was,  we  suppose,  abandoned,  for  it  is  not 
mentioned  by  any  of  the  witnesses  either  for  the  State  or  defendant. 

That  which  makes  this  assault  aggravated  is  the  fact  that  it  was 
committed  with  a  certain  hois  oCaro  stick,  the  same  being  a  deadly 
weapon;  and  this  information  charges  an  aggravated  assault  b3- 
cause  it  alleges  that  it  was  made  with  a  bois  cCarc  stick,  and  that 
said  stick  was  a  deadly  weapon.  By  reason  of  this  allegation,  there 
being  no  other  circumstance  of  aggravation  alleged,  this  informa- 
tion is  held  sufficient  for  an  aggravated  assault.  This  being  the 
case,  the  rule  requires  that  the  circumstance  of  aggravation  as  laid 
in  the  indictment  or  information  must  be  proved;  and  that  proof  of 
other  circumstances  of  aggravation  will  not  suflGice.  {Pinson  v. 
The  State,  23  Texas,  579 ;  Williams  v.  T/ie  State^  8  Texas  Ct.  App., 
367;  McGce  v.  The  State,  5  Texas  Ct.  App.,  492;  Briggs  v.  The  State, 
6  Texas  Ct.  App.,  144.) 

As  above  remarked,  the  prosecution  abandoned  the  bote  cFarc 
stick,  and  relied  upon  proof  of  an  aggravated  assault  with  a  picket. 
Now,  whilst  evidence  showing  an  assault  with  a  picket  was  admis- 
sible, being  part  of  the  res  gestae,  yet  to  convict  of  an  aggravated 
assault  the  State  wa3  confined,  by  the  information,  to  proof  that  the 
assault  was  made  with  the  bats  (tare  stick,  and  that  the  same  was  a 
deadly  weapon. 

Again,  if  the  State  should  be  permitted  to  abandon  the  stick  and 
rely  upon  the  picket  as  the  deadly  weapon, —  which  is  not  permis- 
sible,—  certainly  proof  that  it  was  a  deadly  weapon  must  be  made. 
In  the  case  in  hand  there  is  no  attempt  to  prove  that  the  picket  was 


Digiti 


ized  by  Google 


1885.]  Latham  v.  The  State.  805 

Statement  of  the  case. 

a  deadly  weapon.    The  hois  Ware  stick  figures  only  in  the  informa* 
tion,  not  being  alluded  to  on  the  trial  by  witnesses  for  either  party. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  November  11, 1885.] 


[No.  2068.] 
Abch  Latham  v.  The  State. 

t  VsmTS  —  Evtoence.—  See  the  opinion  in  eostenao  for  evidence  hdd  insufficient 

to  establish  the  venue  of  the  alleged  ofifense. 
2.  Theft  —  Fact  Case.— See  the  statement  of  the  case  for  evidence  Jidd  insuffl« 

cient  to  support  a  conviction  for  theft. 

Appeal  from  the  County  Court  of  Hunt  Tried  below  before 
the  Hon.  J.  S.  Sherrill,  County  Judge. 

The  conviction  in  this  case  was  for  the  theft,  m  Hunt  county, 
Texas,  on  the  26th  day  of  November,  1884,  of  an  overcoat,  of  the 
value  of  $5,  the  property  of  A.  Deweese.  The  punishment  assessed 
against  the  appellant  was  a  fine  of  $5  and  confinement  in  the  county 
jail  for  the  term  of  twenty-four  hours.  The  indictment  charged 
the  appellant  and  Tom  Latham  jointly,  but,  a  severance  being 
awarded,  the  appellant  was  tried  alone. 

A.  Deweese  was  the  first  witness  for  the  State.  He  testified  that 
he,  in  company  with  several  of  his  neighbors,  went  to  the  town  of 
Greenville  with  wagons,  on  the  26th  day  of  November,  1884,  and 
**put  up*'  at  Upthegrove  &  Patterson's  wagon-yard.  They  arrived 
about  3  o'clock  P.  M.,  unhitched  their  teams,  and  went  to  town  to- 
gether. Witness  saw  two  horses  hitched  in  the  wagon-yard,. when 
be  left  it  to  go  to  town.  On  his  return  to  the  wagon-yard* before 
sundown,  an  overcoat  which  he  left  in  his  wagon  was  gone^  and  the 
two  horses  were  likewise  gone.  Witness  recovered  bi&  overcoat 
from  the  defendant  at  his  examining  trial  in  January,.  1685.  The 
examining  trial  was  had  at  Stringtown. 

E.  H.  Hunnicutt  was  the  next  witness  for  the  State.  H^  testified 
that  be  went  to  the  town  of  Greenville  with  A.  Deweese  and  others 
on  November  26, 1884.  They  reached  town  about  3  o'clock  P.  M., 
and  put  up  at  the  wagon-yard  of  Upthegrove  &  Patterson.  Wit- 
MSB  saw  two  horses  hitched  in  the  yard.  The  sev^al  parties  went 
vouxix-2a 
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to  town  after  unhitohing  their  teams,  and  returned  late  in  the  even- 
ing, when  witness  heard  it  said  that  Deweese^s  overcoat  was  misa^ 
ing.  The  two  horses  which  were  in  the  yard  when  the  party  arrived 
were  then  gone. 

Goodman  Deweese,  the  father  of  A,  Deweese,  testified,  for  the 
State,  that  he  was  one  of  the  parties  who  went  with  A.  Deweese  to 
Greenville  on  the  26th  day  of  November,  1884.  The  party  put  up 
at  Upthegrove  &  Patterson's  wagon-yard.  A.  Deweese  took  an 
overcoat  to  town  on  that  day  and  lost  it.  Witness  afterwards,  in 
January,  1885,  saw  the  coat  in  the  possession  of  the  defendant  in 
the  village  of  Stringtown,  where  it  was  proved  and  recovered  by  A 
Deweese.    The  coat  was  worth  about  $5. 

Jack  Patterson  testified,  for  the  State,  that  A.  Deweese  and 
others  came  with  wagons  to  his  wagon-yard,  on  the  evening  of  No- 
vember 26,  1884.  Defendant  and  Tom  Latham  spent  the  previous 
night  at  witness's  yard,  and  their  horses  were  still  there  when  De- 
weese and  his  party  arrived.  Deweese  and  the  parties  with  him, 
and  witness,  went  from  the  wagon-yard  to  town.  When  they  re- 
turned to  the  yard  late  that  evening,  the  horses  of  the  defendant 
and  Tom  Latham  were  gone,  and  Deweese  reported  to  witness  that 
an  overcoat  which  he  had  left  in  his  wagon  was  missing.  Witness 
saw  the  defendant  on  the  next  day,  and  was  told  by  him  that  he 
knew  nothing  whatever  about  Doweese's  overcoat,  but  heard  that 
an  overcoat  had  been  found  out  in  the  country. 

George  Thomasson  testified,  for  the  State,  that  he  was  present 
when  defendant  and  Tom  Latham  were  arrested  upon  the  charge 
of  stealing  Deweese's  overcoat.  Defendant  was  then  in  possession 
of  the  overcoat,  which  he  said  he  had  borrowed  from  his  brother 
Tom  Latham. 

W.  E.  Wood  was  the  first  witness  for  the  defense.  He  testified 
that^  in  November,  1884,  he  was  living  on.  the  place  of  old  man 
Latham,  the  father  of  the  defendant  and  his  brother  Tom.  Old 
man  Latham  lived  about  fifteen  miles  from  Greenville.  Witness 
went  from  his  home  to  Greenville  one  day  between  the  15th  and 
20th  of  November,  1884,  to  procure  medicine  for  a  sick  child. 
About  noon  on  that  day  be  encountered  the  defendant  and  Tom 
Latham  in  conversation  with  a  man  whom  he  did  not  know.  The 
man  was  trying  to  sell  an  overcoat  to  defendant  and  Tom.  He  told 
them  that  be  was  ^'strapped"  and  was  hunting  work,  and  appealed 
to  them  to  buy  bis  overcoat  for  $2,  to  enable  bim  to  exist  whilo 
hunting  work.  This  occurred  in  the  southeast  corner  of  the  pablic 
square  in  Greenville.  *  Defendant  examined  the  coat,  said  that  he 
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oould  not  boy  it  as  he  had  no  money,  and  advised  his  brother  Tom 
to  purchase  it,  as  it  was  offered  very  cheap,  and  he,  Tom,  was  in 
need  of  an  overcoat.  Thereupon  Tom  Latham  examined  the  over- 
coat and  paid  the  party  $2  for  it.  The  party  declared  that  he  sold 
the  overcoat  only  because  he  was  in  absolute,  pressing  need  of 
money.  Upon  the  examining  trial  of  the  defendant  and  Tom  Latham, 
in  January,  1885,  that  same  overcoat  was  proved  by  A.  Daweese  and 
given  to  him.  Tom  Latham  was  in  the  employ  of  Henry  Wall, 
near  Greenville,  when  he  purchased  the  overcoat.  He  wore  that 
coat  to  his  father's  place,  which  was  in  Deweese's  neighborhood,  on 
Christmas  eve,  and  loaned  it  to  the  defendant,  who  wore  it  through- 
oat  the  neighborhood  openly,  until  he  was  arrested. 

Ben  Latham,  a  brother  to  defendant  and  Tom  Latham,  testified, 
for  the  defense,  that  he  lived  at  his  father's  house  about  fifteen 
miles  from  Greenville.  Witness  was  at  homo  on  Christmas  eve, 
1884,  when  Tom  came  to  the  house  with  an  overcoat,  which  he  said 
he  had  purchased  for  $2.  On  the  day  following,  at  Mose  Smith's 
place,  Tom  Latham  loaned  that  coat  to  the  defendant,  and  the  de- 
fendant wore  it  throughout  the  neighborhood  until  he  was  arrested 
for  stealing  it. 

Mose  Smith  testified,  for  the  defense,  that  Tom  Latham,  at  wit- 
ness's house,  on  Christmas,  1884,  loaned  his  overcoat  to  the  defendant. 

Hiram  Coleman  testified,  for  the  defense,  that  he  was  present  at 
Hose  Smith's  on  Christmas  day,  1884,  and  saw  Tom  Latham  lend 
his  overcoat  to  defendant,  and  knew  of  his  own  knowledge  that  de- 
fendant thenceforward,  until  his  arrest,  wore  that  overcoat  openly 
in  Deweese's  neighborhood.  Defendant  never  claimed  to  own  the 
coat. 

Mmtro86  ds  Orubbsy  for  the  appellant 

J.  n.  BuriSj  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  Appellant  was  convicted  of  the  theft  of  an  over- 
coat, the  property  of  A.  Deweese,  his  punishment  being  assessed  at 
a  fine  of  $5  and  confinement  in  the  county  jail  for  twenty-four 
hours. 

First  error  assigned  is  that  the  venue  was  not  proved.  Our 
learned  assistant  attorney-general,  in  his  brief,  admits  ^'that  the 
proof  of  venue  appears  to  be  very  slight." 

The  coat  was  taken  from  Upthegrove  &  Patterson's  wagon-yard, 
in  the  town  of  Greenville.    This  is  quite  clear  from  the  evidence, 
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and  defendant  was  seen  in  possession  of  the  coat  at  Stringtown. 

We  do  not  judicially  know  that  Upthegrove  &  Patterson's  wagon- 
f ^  yard,  or  Greenville,  or  Stringtown,  are  in  Hunt  county.    This  case 

is  not  analogous  to  Terrell  v.  The  State^  41  Texas,  463. 

When  found  in  possession  of  the  coat  at  Stringtown,  appellant 
f:,.  stated  that  he  bad  borrowed   the  same   from  his  brother,  Tom 

^  Latham,  and  proved  by  several  witnesses  that  in  fact  he  had  bor- 

k'  rowed  the  coat  from  his  brother.    Defendant  was  wearino:  the  coat 

it[  at  a  public  place,  and  made  no  effort  at  concealment,  but  stated  and 

proved  by  several  unimpeached  witnesses  the  manner  in  which  he 

came  into  possession  of  the  coat.    There  was  no  effort  to  contradict 
V\  his  statement,  which  was  reasonable;  nor  in  any  manner  to  im- 

t//  peach  or  throw  suspicion  upon  the  testimony  of  the  witnesses  who 

swore  to  these  facts.    Under  these  circumstances  we  think  the  evi- 
Pi.  dence  insufficient  to  support  the  verdict,  and  the  court  below,  for 

^!:  this  reason,  should  have  granted  appellant's  motion  for  a  new  trial. 

4;  Because  the  venue  was  not  proved,  and  because  the  verdict  of 

%\  the  jury  is  not  supported  by  the  evidence,  the  judgment  is  reversed 

if  and  the  cause  remanded  for  another  trial. 

i'  Bevereed  and  remanded. 

i;|:  [Opinion  delivered  November  11, 1885.] 


[No.  1968.] 

ASBERBT  ElOKS  V.    ThE   StATE. 


y  1.  Theft  —  EvmENCE.—  Declarations  of  a  co-conspirator,  made  in  the  absence 

of  the  defendant,  and  after  the  consummation  of  the  conspiracy,  are  not 
admissible  in  evidence  against  the  defendant.  See  the  opinion  in  extenw 
for  evidence  of  such  character,  the  admission  of  which  is  held  error. 
2.  Same  —  Intent  —  Charge  of  the  Court.— The  defendant  being  alone 
upon  trial  for  theft,  and  the  main  issue  being  that  of  his  intent,  the  trial 
court  admitted  the  declarations  of  his  co-defendants,  made  after  the  con- 
summation of  the  offense  and  in  the  absence  of  the  defendant,  and  in- 
structed the  jury  as  follows:  '*  The  declarations  of  John  and  Reuben  Ricks, 
made  when  the  defendant  Asberry  Ricks  was  not  present,  and  admitted  in 
evidence,  ai*e  competent  evidence  to  show  the  intent  with  which  said  John 
iand  Keuben  Ricks  acted  in  the  matter,  but  are  not  binding  on  the  defendant 
Asberry  Ricks,  nor  competent  to  prove  knowledge  or  intent  on  the  part  of 
defendant  Asberry  Ricks.*'  Held,  that  the  intent  of  John  and  Reuben  Ricks 
could  not  be  made  the  issue  on  the  trial  of  the  defendant,  unless  the  proof 
Showed  that  the  defendant,  in  acting  with  his  co-defendants,  acted  with 
knowledge  and  criminal  intent. 
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8.  Same.—  The  concluding  clause  of  the  charge,  to  the  efifect  that  the  declara- 
tions of  the  co-defendants  were  *'  not  binding  upon  the  defendant,  nor  com- 
petent to  prove  knowledge  and  intent "  on  his  part,  did  not  operate  to  cure 
the  injurious  effect  of  the  incompetent  evidence,  nor  withdraw  the  same 
from  the  consideration  of  the  jury. 

4  Practice  —  PRiviLEaE  of  Counsel.—  Note  the  opinion  for  comments  of  this 
court  upon  the  unwarranted  use  of  vituperative  language  in  argument  before 
the  jury. 

5.  Same  —  Evidence. —  Assaults  upon  the  veracity  of  a  witness,  made  only  by 
counsel  in  argument,  do  not  constitute  such  an  impeachment  of  the  credi- 
bility of  the  witness  as  will  authorize  the  admission  of  testimony  to  sustain 
his  reputation  for  truth  and  veracity. 

t  Theft  —  Fact  Case. —  See  the  statement  of  the  case  for  evidence  Tield  insuf- 
ficient to  support  a  conviction  for  theft,  inasmuch  as  it  fails  to  establish  a 
criminal  intent. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before 
the  Hon.  J.  A.  B.  Putraan.  ^ 

On  January  15,  1885,  the  grand  jury  of  Hunt  county  indicted 
Asberry,  Keuben  and  John  Kicks  jointly,  charging  them  with  theft 
of  six  hogs  valued  at  $6  each,  the  property  of  O.  B.  Eobinson,  in 
Hunt  county,  Texas,  on  the  30th  day  of  November,  1884.  A  sever- 
ance was  had,  and  at  the  July  terra,  1885,  of  the  court,  appellant 
was  convicted  and  sentenced  to  two  years'  confinement  in  the  peni- 
tentiary. 

O.  B.  Robinson  was  the  first  witness  for  the  State.  He  testified 
that  he  lost  four  hogs  in  Hunt  county,  Texas,  in  November,  1884. 
They  were  taken,  without  the  witness's  consent,  from  their  range  in 
the  Sabine  bottom  about  a  mile  and  a  half  from  witness's  house. 
In  the  spring  of  1883  the  witness  bought  a  sow  and  six  pigs  from 
Thornton  Pollard,  paying  him  therefor  $15  in  wheat.  The  pigs 
were  black  and  white  spotted,  in  color.  The  pigs,  when  purchased 
by  the  witness,  were  in  the  mark  of  Pollard,  which  was  a  swallow- 
fork  and  underbit  in  each  ear.  The  witness  saw  the  pigs  on  their 
range  every  few  days,  or  at  least  every  week,  until  about  the  1st  of 
November,  1884.  Witness  saw  the  carcasses  of  four  of  those  pigs 
on  the  30th  day  of  November,  1884.  Two  of  them  he  saw  in  the 
town  of  Lone  Oak,  one  at  Doctor  Goppage's  house,  and  the  other 
at  Mr.  Crooks's.  A  third  one  he  found  at  the  house  of  Keuben 
Kicks,  and  the  fourth  at  the  house  occupied  by  John  Kicks  and  the 
defendant.  The  carcasses  found  at  Goppage's  and  Grooks's  houses 
were  entire,  though  cleaned,  and  witness  identified  them  by  the  ear- 
marks, size  and  shape.  The  carcasses  found  at  the  houses  of  the 
Kickses  were  cut  up,  but  the  heads,  with  the  ears  entire,  were  found. 
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The  ears  bore  the  ear-marks  described.  The  hogs  when  stolen  were 
about  seventeen  months  old.  Witness  was  standing  at  Gandy's 
gin  in  Lone  Oak,  about  4  o'clock  on  the  evening  of  Saturday, 
November  30, 1884.  Eeuben  Ricks,  his  wife  and  John  Ricks  passed, 
in  a  wagon.  He  poticed  that  they  had  the  carcass  of  one  hog  ia 
the  wagon,  but  had  no  suspicion  that  it  was  the  carcass  of  his  bog, 
until  Mr.  James  Smith  gave  him  certain  information  on  which  he 
proceeded  to  act.  Following  up  that  information  witness  found  tlie 
carcass  of  one  of  his  hogs  at  Doctor  Coppage's  and  another  at 
Crooks's.  He  went  immediately  to  old  man  Reuben  Ricks  about  them. 
Reuben  Ricks  insisted  to  witness  that  the  hogs  were  marked  with  a 
crop  and  underbit  in  each  ear.  He  did  not  claim  to  own  any  hogs 
marked  with  a  swallow-fork  and  underbit  in  each  ear.  Several 
parties,  including  James  Smith,  Doctor  Coppage  and  Thornton  Pol- 
lard, went  to  the  houses  of  Coppage  and  Crooks,  and  examined  the 
carcasses,  and  found  them  in  the  mark  described,  i.  «.,  —  a  swallow- 
fork  and  an  underbit  in  each  ear.  The  same  party  then  went  to  the 
houses  occupied  by  theRickses,  and  found  the  other  two  carcasses—- 
one  at  Reuben's  and  the  other  at  John  and  defendant's.  Defend- 
ant was  present  when  the  last  carcass  was  found.     Neither  John 

I  nor  Reuben  Ricks  claimed  the  hogs  if  they  were  marked  with  a 

swallow-fork  and  underbit  in  each  ear.  The  witness  afterwards 
found  the  three  remaining  hogs  of  the  bunch  he  bought  of  Pollard,— 

[  the  old  sow  and  two  pigs, —  on  the  range.   All  of  the  hogs  mentioned 

}  were  gentle  animals,  and  when  the  four  were  taken  they  were  worth 

P  $6  apiece.    They  were  Aot  more  than  half  fatted,  but  had  com- 

^   -         menced  to  increase  in  flesh  on  the  prevailing  mast. 

Cross-examined,  the  witness  stated  that  he  lived  in  a  thickly 
I  settled  neighborhood  about  two  and  a  half  miles  from  the  little 

town  of  Lone  Oak  in  Hunt  county.  That  town  was  usually  re- 
sorted to  by  many  of  witness's  neighbors  on  Saturdays,  to  trade. 
Witness  and  Thornton  Pollard  were  both  in  Lone  Oak  on  the  day 
the  carcasses  of  the  hogs  were  taken  there  b}^  John  and  Reuben 
and  Mrs.  Reuben  Ricks.  Ricks's  wagon,  when  witness  saw  it  going 
towards  the  stores  in  town,  passed  within  fifteen  or  twenty  feet  of 
witness,  who  was  standing  on  the  cotton  platform  at  Gandy's  gin. . 
The  Ricks  wagon  stopped  in  front  of  Crooks's  grocery  store.  Doc- 
tor Coppage's  practice  (of  medicine)  extends  over  witness's  neigh- 
borhood. In  going  from  L.  C.  Gooch's  place  to  Lone  Oak,  the 
traveler  on  the  direct  road  would  pass  the  houses  of  Thornton  Pol- 
lard and  eight  or  ten  other  people.  The  four  hogs,  when  taken, 
would  have  weighed  about  four  hundred  and  twenty-fivo  pounds 
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net  In  estimating  their  value,  witness  estimated  what  they  were 
worth  for  fattening  purposes.  They  were  suitable  only  for  pork. 
They  were  worth  more  alive  than  dead,  at  the  time  they  were  taken, 
as  they  were  not  then  fat.  Mrs.  Kicks  was  present  at  the  interview 
between  witness  and  Reuben  Bicks,  and  heard  all  that  passed.  Reu* 
ben  Bicks  did  not  tell  witness  at  that  interview  (in  Lone  Oak)  that 
he  had  two  more  hogs  at  home  in  the  same  mark. 

Be-examined,  the  witness  testified  that,  at  the  interview  in  Lone 
Oak,  Beuben  Bicks  claimed  that  the  mark  of  the  hogs  he  had  killed 
and  sold  was  a  crop  and  underbit  in  each  ear,  and  that  he  had  lost 
hogs  in  that  mark  some  time  before,  and  had  authorized  the  boys, 
John  Bicks  and  defendant,  to  get  them  up. 

Be-crossed,  the  witness  stated  that  none  of  the  Bicks  family  made 
any  apparent  effort  to  conceal  the  carcasses,  but,  on  the  contrary, 
exhibited  every  piece  of  the  flesh,  including  the  unmutilated  ears. 
They  also  exhibited  the  hair  scraped  from  the  hogs  at  the  slaughter 
place.  The  defendant  was  not  in  Lone  Oak  with  Beuben  and  John 
Bicks  on  November  30th,  nor  was  he  present  at  Beuben's  house 
when  the  pork  was  discovered  there,  but  was  present  at  the  house 
occupied  by  him,  John  Bicks  and  Gooch,  when  the  remaining  car- 
cass was  found.  He  said  nothing.  Beuben  Bicks  owned  a  large 
number  of  bogs  in  various  marks.  Witness  knew  that  there  were 
a  large  number  of  hogs  in  thie  range  of  the  same  size,  color  and 
shape  as  his. 

James  Smith  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  on  O.  B.  Bobinson's  place  in  November,  1884,  and 
knew  the  hogs  in  controversy.  They  were  marked  with  a  swallow- 
fork  and  underbit  in  each  ear.  The  original  bunch  included  an  old 
80|v  and  six  shoats.  The  six  pigs  were  of  the  same  age  and  size  and 
in  the  same  mark.  They  were  quite  gentle,  ran  about  witnesses 
house,  and  were  frequently  fed  by  the  witness.  Witness  saw  the 
defendant  in  the  range  of  the  hogs  on  the  day  before  the  theft  of 
the  hogs  was  alleged  to  have  been  committed.  He  was  attended  by 
L.  C.  Gooch;  said  that  he  was  hog  hunting,  and  asked  witness  if  he 
had  seen  any  hogs.  Witness  replied  that  he  had  seen  a  few.  Wit- 
ness was  in  the  town  of  Lone  Oak  on  the  day  on  which  Beuben 
and  John  Bicks  brought  the  carcasses  of  two  hogs  to  town.  Witness 
went  with  Bobinson,  Pollard  and  others  to  the  houses  of  Coppage 
and  Crooks,  and  examined  the  carcasses  of  two  hogs.  The  marks 
on  each  were  swallow-fork  and  underbit  in  each  ear. 

Cross-examined,  witness  said  that  he  knew  Bobinson's  hogs  as 
well  as  Bobinson  did  himself.     Witness  owned  hogs  on  the  same 
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range,  and  he  and  Eobinson  looked  after  each  other's  hogs.  Wit- 
ness identified  the  carcasses  at  Coppage^s  and  Crooks's  only  by  their 
ear-marks.  There  was  nothing  pecaliar  about  the  size  and  shape  of 
the  hogs  that  the  witness  was  aware  of.  Witness  could  not  have 
distinguished  them  from  other  hogs  in  the  same  mark.  The  range 
contained  many  hogs  of  the  same  shape  and  age.  A  few  days  after 
the  discovery  of  the  carcasses,  witness  and  Bobinson  found  the  old 
sow  and  the  two  remaining  pigs  on  the  range^  drove  them  to  Robin- 
son's house,  and  butchered  them. 

Doctor  Coppage  testified,  for  the  State,  that  he  got  a  slaughtered 
hog  from  Keuben  Kicks  on  or  about  the  last  day  of  November,  1884. 
On  the  day  previous,  or  on  the  morning  of  the  same  day,  Reuben 
Ricks  proposed  to  give  witness  a  hog  in  payment  of  a  medical  bill, 
and  witness  accepted  the  offer.  Reuben  accordingly  brought  him 
the  dressed  carcass  of  a  hog.  Witness  examined  the  ear-marks,  but 
was  unable  to  decide  whether  the  mark  was  a  swallow-fork  and 
underbit  in  each  ear,  or  a  crop  and  underbit  in  each  ear.  The  ear 
had  the  appearance  of  having  been  folded  and  cut,  the  cut  making 
a  slight  curve  somewhat  deeper  in  the  center  than  at  the  points. 
Witness  thought  that  the  mark  was  intended  to  be  a  crop  and  under- 
bit in  each  ear.  If  it  was  a  swallow-fork,  it  was  a  shallow  one. 
Shortly  after  the  carcass  was  delivered  to  witness,  Mr  O.  B.  Robin- 
son came  to  witness's  house,  claimed,  and  took  the  hog  away. 

Thornton  Pollard  testified,  for  the  State,  that  in  the  spring  of 
1883  heboid  a  sow  and  six  pigs  to  Mr.  O.  B.  Robinson.  The  pigs 
were  in  the  witness's  mark, —  a  swallow-fork  and  underbit  in  each 
ear.  Witness  had  lived  at  Lone  Oak  twenty-five  years,  during 
which  time  he  had  used  the  mark  described.  He  knew  of  no  one 
else  in  that  neighborhood  ever  having  given  the  said  mark.  Wit- 
ness had  lived  in  the  neighborhood  of  the  Ricks  family  during  the 
last  ten  years.  The  defendant  had  been  a  member  of  that  family 
during  that  period.  Witness  was  in  the  town  of  Lone  Oak  on  the 
Saturday  that  Reuben  and  John  Ricks  took  the  carcasses  of  two 
hogs  to  that  town.  Witness  saw  the  carcass  at  Doctor  Coppage's, 
and  also  that  at  Mr.  Crooks's.  The  ears  on  those  two  carcasses  bore 
witness's  mark.  Alive  and  on  the  range  those  two  hogs  were  worth 
$5  or  $6  each.  Witness  had  seen  the  hogs  he  sold  Robinson  on  the 
range  after  the  sale.  The  witness  recognized  the  carcasses  at  Lone 
Oak  as  carcasses  of  Robinson's  hogs  only  by  the  ear-marks.  Wit- 
ness's mark  was  placed  on  record  just  after  the  close  of  the  wan 
Robinson's  hogs,  on  foot,  were  worth  $6  or  $7  each. 

Cross-examined,  the  witness  stated  that  Reuben  and  John  Ricks 
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arrived  ia  Lone  Oak  with  the  slaughtered  bogs  about  the  middle  of 
the  afternoon  on  Saturday,  November  30,  1884.  The  usual  large 
Saturday  crowd  were  in  town.  The  road  from  the  residences  of  the 
Bicks  families  to  Lone  Oak  passed  by  and  near  witness's  house.  In 
estimating  the  value  of  the  Bobinson  hogs,  witness  estimated  the 
sum  they  would  bring  fattened.  Mast-fed  pork  at  that  time  of  the 
year  was  worth  four  cents  per  pound.  The  hogs  were  worth  more 
on  foot,  alive,  than  dressed.  The  four  hogs  would  have  netted  each 
a  hundred  pounds  or  more. 

L.  C.  Gooch  testified,  for  the  State,  that  he  lived  about  a  half 
mile  from  the  house  of  Eeuben  Kicks,  the  father  of  John  Ricks  and 
defendant.  John  Eicks  and  the  defendant  lived  at  the  house  of 
witness  in  November,  1884,  and  intended,  or  had  arranged,  to  make 
a  crop  in  that  place  in  1885.  On  Friday  morning,  November  29, 
1884,  defendant  and  John  Eicks  drove  four  black  and  white  spotted 
bogs  to  witness's  house  and  penned  them  there.  Those  hogs  were 
marked  with  a  swallow-fork  and  underbit  in  each  ear.  On  the 
next  morning  Eeuben  Eicks  and  defendant  killed  the  said  hogs. 
Benben  Eicks  and  John  Eicks  divided  those  hogs  between  them 
after  dressing  them.  Eeuben  took  home  the  smaller  of  his  two. 
John  took  home  the  smaller  of  his  two.  The  other  two  were  then 
taken  by  Eeuben  and  John  to  Lone  Oak  to  sell.  Witness  knew 
nothing  about  the  hogs,  but  supposed  they  belonged  to  Eeuben 
Kicks.  Witness  had  been  in  the  county  but  a  couple  of  months, 
and  was  not  familiar  with  the  hog  marks  of  any  of  his  neighbors. 
Witness  went  into  the  bottom  hog-hunting  with  defendant  before 
these  bogs  were  driven  up  and  killed.  lie  went  because  requested 
to  do  so  by  defendant.  They  did  not  find  any.  Defendant  did  not 
say  what  hogs,  nor  what  mark,  he  was  looking  for,  only  that  he  was 
hunting  hogs  belonging  to  his  father,  Eeuben  Eicks.  Witness  had 
no  interest  in  the  hogs  killed,  and  did  not  get  any  of  the  pork. 

Cross-examined,  the  witness  said  that  a  few  days  before  the 
slaughter  of  these  hogs,  he  heard  old  man  Eeuben  Eicks  tell  John 
Kicks  that  if  he  would  hunt  and  find  a  bunch  of  hogs  which  had 
strayed  during  the  previous  winter,  he,  Keuben  Kicks,  would  give 
him,  John,  one-half  of  them.  John  promised  to  make  search  for 
them.  Defendant  went  with  John  Kicks,  at  John's  request,  and 
witness  did  also,  though  he  told  John  that  he  would  not  know  the 
hogs.  Defendant  said  that  he  did  not  know  them.  No  hogs  were 
foand.  John  Kicks  said  nothing  about  the  description  of  the  hogs. 
Witness  left  John  Kicks  and  defendant,  in  the  bottom,  still  hog 
hunting,  about  noon,  and  returned  to  the  house.  John  and  defend- 
ant drove  np  the  four  hogs  about  4  o'clock  in  the  afternoon,  and 
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penned  them  in  an  inclosure  some  fifteen  or  twenty  feet  from  the 
public  road.  The  hogs  remained  in  that  pen  until  the  next  morn- 
ing, when  old  man  Reuben  Eicks  arrived,  and  with  the. aid  of  defend- 
ant and  witness  slaughtered  them.  Neither  witness  nor  defendant 
had  or  claimed  any  interest  in  the  hogs  or  meat.  Witness  did  not 
know  the  hogs  and  heard  defendant  say  that  he  did  not  know  them. 
The  smallest  of  the  four  hogs  weighed  about  seventy-five  pounds; 
the  largest  about  one  hundred  and  twenty-five  pounds,  and  the  re- 
maining two  about  one  hundred  and  five  pounds  each.  .The  hogs 
while  in  the  pen,  and  afterwards  when  dressed  and  hung  up,  were 
in  plain  view  of  travelers  on  the  public  road.     The  State  closed. 

Henderson  Gentry  was  the  first  witness  for  the  defense.  He  tes- 
tified that  he  had  known  the  Ricks  family  about  six  years,  during 
which  time  he  had  lived  from  a  half  to  two  miles  and  a  half  from 
them.  He  knew  the  old  hog  mark  of  Reuben  Ricks  to  be  a  crop 
and  underbit  in  the  right  and  a  swallow-fork  and  underbit  in  the 
left  ear.  Thornton  Pollard's  mark  was  a  swallow-fork  and  an 
underbit  in  each  ear.  Some  one  of  the  Ricks  family,  to  the  knowl- 
edge of  the  witness,  gave  the  same  mark  as  did  Pollard, —  which 
one,  witness  did  not  know.  Witness  had  seen  hogs  belonging  to 
the  Ricks  family  in  that  mark  on  old  man  Reuben  Ricks's  place,  and 
in  his  hog-pen.  Witness  knew  that,  in  the  winter  of  1883,  the 
Ricks  family  owned  a  sow  and  six  pigs  in  the  Pollard  mark.  They 
were  black  and  white  spotted  animals,  and  ran  in  the  Sabine  bottom. 
Witness  knew  the  hogs  described  to  belong  to  the  Ricks  family, 
just  as  he  knew  the  hogs  of  any  other  neighbor.  Witness  saw  old 
man  Ricks  hunting  that  bunch  of  hogs  in  the  spring  of  1884.  He 
inquired  for  them  and  said  that  they  had  strayed  off.  Pork  in  the 
fall  of  1884  was  worth  four  cents  per  pound  net. 

Cross-examined,  the  witness  said  that  he  was  in  no  way  related 
to  any  one  of  the  Ricks  family.  He  was  subpo9naed  in  this  case 
for  the  first  time  during  the  present  week  of  this  term  of  court, 
and  was  brought  into  court  by  attachment.  When  the  witness 
knew  tlie  Ricks  hogs  in  the  swallow-fork  and  underbit  mark,  he 
knew  that  Pollard  gave  the  same  mark. 

Levi  Smith  testified,  for  the  defense,  that  he  knew  the  Ricks  fam- 
ily hog  mark.  That  mark  was  usually  a  crop  and  underbit  in  the 
right  and  swallow- fork  and  underbit  in  the  left  ear.  Reuben  Ricks, 
for  the  last  three  years,  had  owned  hogs  marked  with  a  swallow- fork 
and  underbit  in  each  ear.  Witness  knew  this  fact  from  seeing  hogs 
in  that  mark  about  his  place,  and  seeing  him  feed  hogs  in  the  bot- 
tom in  that  mark. 

Cross-examined,  witness  stated  that  Reuben  Ricks  was  his  father- 
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in  lair.  Witness  did  not  know  of  his  own  knowledge  how  Reuben 
Sicks  came  by  the  swallow-fork  and  underbit  in  each  ear-mark,  but 
bad  understood  that  he  got  the  bogs  from  witness's  wife. 

Kafus  Allison  testified,  for  the  defense,  that  in  May,  1S84,  he  saw 
old  man  Kicks  hunting  a  bunch  of  bogs  marked  swallow-fork  and 
underbit  in  each  ear,  which  he  claimed  had  strayed  off.  Ricks 
promised  to  give  witness  half  of  that  bunch  of  hogs  if  witness 
would  find  and  butcher  them  for  him.  Witness  knew  nothing 
about  Mr.  Ricks's  mark  except  what  he,  Ricks,  told  him. 

Elizabeth  Ricks,  the  wife  of  Reuben  Ricks,  and  step-mother  of  the 
defendant,  testified  that  her  husband's  hog  mark  was  a  crop  and 
underbit  in  the  right  and  a  swallow-fork  and  underbit  in  the 
left  ear.  He,  however,  owned  hogs  marked  with  a  swallow-fork  and 
underbit  in  each  ear,  and  came  by  them  in  this  wise:  Saveral  years 
ago  the  witness's  brother  gave  her  a  gilt.  That  gilt  bore  pigs,  and 
witness  gave  one  of  the  pigs,  a  sow,  to  her  step-daughter,  Beitie 
Ricks.  That  pig,  in  the  course  of  swmish  events,  fulfilled  the  law 
of  propagation,  and  brought  forth  a  litter  of  her  kind,  which  litter 
was  raised  to  maturity  about  the  house,  and  slaughtered.  Bettie's 
BOW  conceived  again  and  brought  forth  a  second  litter  in  the  spring 
of  1883.  The  original  hog  mark  of  Reuben  Ricks  was  slightly 
changed  on  Bettie's  pig  (when  first  presented  by  witness),  in  order 
to  distinguish  it  from  Reuben's  ho^:  stock.  The  chano:e  was  made 
by  cutting  a  swallow-fork  in  the  right  ear  instead  of  a  crop,  making 
her  mark  a  swallow-fork  and  underbit  in  each  ear,  which  mark  was 
perpetuated  in  her  ofl'spring.  When  Bettie  married,  witness  pro- 
vided her  with  her  wedding  trosseau,  and  Bettie  conveyed  to  wit- 
ness her  sow  and  five  pigs.  Those  animals  afterwards,  some  time 
in  the  winter  of  1883-1884:,  strayed  off.  Some  time  before  the  hogs 
alleged  to  be  stolen  by  defendant  were  killed,  witness  heard  her 
husband  tell  his  son  John,  that  if  he  would  find  and  slaughter  these 
hogs  be  would  give  him  half  of  them.  Defendant  was  not  present 
when  Reuben  Ricks  made  that  proposition  to  John. 
»  Cross-examined,  the  witness  said  that  the  hogs  whose  history  she 
had  attempted  to  relate  ran  in  the  Sabine  bottom  or  on  Dunn's  creek 
near  the  Odle  place.  Witness  did  not  see  them  marked,  but  saw 
them  about  the  place  after  they  were  marked.  Witness's  knowl- 
edge of  Reuben  Ricks's  hogs,  except  as  to  those  which  ranged  about 
the  house,  was  obtained  in  conversations  with  the  family.  She  knew 
of  the  family  killing  three  hogs  in  the  swallow-fork  and  underbit  in 
each  ear-mark.     She  knew  that  to  be  Bettie  Ricks's  mark. 

The  defendant  concluded  his  evidence  by  introducing  the  record 
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of  marks  and  brands  of  Hunt  county.  Beuben  Elcks's  mark,  re- 
corded in  1880,  was  a  crop  and  underbit  in  the  right  and  a  swallow- 
fork  and  underbit  in  the  left  ear.  The  record  began  in  1875,  bat 
contained  no  record  of  the  mark  of  Thornton  Pollard.  Charley 
Pollard's  mark,  recorded  on  January,  1885,  was  the  same  as  Reubea 
Eicks's.  An  older  record  of  marks  was  destroyed  by  fire  several 
years  ago.  The  record  showed  that  many  persons  gave  the  same 
ear-marks. 

The  State  called  James  Payne  in  rebuttal.  He  testified  that  he 
was  in  the  town  of  Lone  Oak  on  the  day  that  Reuben  and  John  Ricks 
brought  two  dressed  hogs  into  that  town.  Witness,  Bob  Etter  and 
John  Ricks  went  to  Crooks's  house  to  examine  the  hog  left  there  by 
the  Rickses.  That  hog  was  in  the  mark  of  Thornton  Pollard, 
v;hich  was  a  swallow-fork  and  underbit  in  each  ear.  Witness  had 
known  that  mark  as  Pollard's  for  years,  and  had  never  known  it  to 
belong  to  anybody  else  in  Hunt  county.  John  Ricks  claimed  that 
the  murk  of  the  hog  at  Crooks's  was  a  crop  and  swallow-fork  in 
each  ear.  He  then  said  that  if  Robinson  had  not  got  mad  and  cat 
up,  the  matter  could  have  been  settled  without  trouble.  Witness 
had  known  the  Ricks  family,  father  and  sons,  for  ten  years,  during 
which  time  they  had  lived  near  Thornton  Pollard.  Witness  never 
heard  John  Ricks  make  any  claim  to  the  swallow-fork  and  under- 
bit in  each  ear-mark.  At  the  time  that  the  alleged  stolen  hogs 
were  taken  and  slaughtered,  they  were  worth  six  or  seven  dollars 
each. 

The  cross-examination  developed  nothing  of  a  material  character. 
The  witness  testified  that  he  went  with  the  party  to  examine  the 
premises  of  Reuben  Ricks  and  Gooch.  No  effort  at  concealment 
was  made  by  any  member  of  the  Ricks  family.  On  the  contrary, 
they  pointed  out  the  pieces  of  meat,  the  unmutilated  ears,  in  Pol- 
lard's mark,  and  the  place  of  slaughter  where  the  hair  was  found. 
Defendant,  who  was  seen  at  Gooch's,  made  no  statement  about  the 
matter. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Terhune  <&  Yoakum  and  Upthegrove  c6  Hefner^  for  the  appellant 

J.  IL  BurtSy  Assistant  Attornej^-General,  for  the  State. 

Hurt,  Judge.  On  January  5,  1885,  Asberry,  John  and  Reuben 
Ricks  were  jointly  indicted  for  the  theft  of  six  hogs,  the  property  of 
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0.  B.  Robinson.  There  being  a  severance,  Asberry  was  tried  alone, 
oonvicted  and  sentenced  to  two  years'  confinement  in  the  peniten- 
tiary; and  from  this  judgment  and  sentence  he  appeals. 

It  is  insisted  that  the  court  erred  in  admitting  in  evidence  the 
declarations  of  John  and  Reuben  Ricks,  the  defendant  not  being 
present 

Robinson,  the  prosecutor,  claimed  that  his  bogs  were  marked  with 
a  swallow-fork  and  underbit  in  each  ear.  This  mark  was  on  the 
hogs  killed  by  Reuben  and  defendant,  and  two  of  them  were  taken 
to  Lone  Oak  by  Reuben  and  John  and  sold,  one  to  Dr.  Coppage  and 
the  other  to  Crooks.  The  hogs  were  killed  by  Reuben  and  defend- 
ant on  Saturday  morning,  and  on  the  same  day  two  of  the  hogs 
were  taken  to  Lono  Oak  by  Reuben  and  John  Ricks,  and  sold  to 
Goppage  and  Crooks.  Robinson,  the  owner,  was  in  Lone  Oak  when 
Beuben  and  John  carried  the  hogs  to  that  place,  and,  receiving  infor- 
mation regarding  his  hogs  from  James  Smith,  he  saw  Reuben  Ricks 
and  had  an  interview  with  him  about  his  hogs.  In  this  interview 
Eeuben  Ricks '' claimed  that  they  (the  hogs)  were  marked  with  a 
crop  and  underbit  in  each  ear."  He  did  not  claim  to  have  any  hogs 
marked  with  a  swallow-fork  and  underbit  in  each  ear.  Robinson 
also  states  that  '^neither  Reuben  or  John  Ricks  claimed  the  hogs  if 
they  were  marked  with  a  swallow-fork  and  underbit  in  each  ear." 

These  declarations  of  Reuben  and  John  being  made  after  the  con- 
snromation  of  the  conspiracy, —  conceding  for  the  argument  that  a 
conspiracy  had  once  existed, —  to  their  admissibility  against  appel- 
lant his  counsel  objected.  The  learned  judge,  however,  upon  this 
matter  instructed  the  jury  as  follows:  '^That  the  declarations  of 
John  and  Reuben  Ricks,  made  when  the  defendant  Asberry  Ricks 
was  not  present,  and  admitted  in  evidence,  are  competent  evidence 
to  show  the  intent  with  which  said  John  and  Riuben  Ricks  acted  in 
the  matter,  but  are  not  binding  on  the  defendant  Asberry  Ricks, 
nor  competent  to  prove  knowledge  or  intent  on  the  part  of  defend- 
ant Asberry  Ricks." 

Neither  Reuben  nor  John,  but  defendant  alone,  was  on  trial.  If 
these  parties  had  conspired  together  to  steal  Robinson's  hogs,  the 
conspiracy  was  at  an  end.  Hence  the  acts  and  declarations  of  a  co- 
conspirator were  not  admissible  against  a  fellow  conspirator.  But 
the  learned  judge  instructed  the  jury  that  these  declarations  were 
admitted  to  show  <<  the  intent  of  Reuben  and  John,  but  could  not  be 
used  to  prove  the  knowledge  or  intent  of  defendant."  Now  we 
cannot  possibly  comprehend  how  the  intent  of  John  and  Reuben 
could  be  material  to  or  have  any  bearing  on  this  case,  unless  it  be 
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to  show  the  intent  of  Asberry.  Under  the  peculiar  facts  of  this 
case,  the  intent  was  the  pivotal  point,  and  was  very  properly  under- 
stood to  be  so  by  the  learned  judge  below ;  hence  this  charge.  lu 
this  case  the  intent  is  the  gist  of  the  offense,  and,  in  order  to  con- 
vict the  jury  must  be  satisfied  from  the  evidence  that  defendant 
took  the  hogs  of  O.  B.  Robinson  with  a  criminal  intent  —  that  is, 
with  intent  to  steal  them. 

The  intent  being  the  turning  point  under  the  facts  of  this  case,  it 
was  of  the  first  importance  for  the  State  to  establish  this  point 
against  defendant  by  proof  of  some  fact  or  circumstance  showing 
a  fraudulent  or  thievish  intent  The  declarations  of  Reuben  and 
John,  now  under  discussion,  had  a  strong  tendency  to  maise  this 
proof.  Reuben,  John  and  Asberry  are  charged  with  theft;  the 
issue,  the  pivotal  point,  is  the  intent  of  Asberry.  There  is  proof 
that  the  parties  acted  together.  The  State  proves  that  Reuben  and 
John  were  prompted  by  a  fraudulent  or  thievish  intent.  Asberry 
acted  with  Reuben  and  John.  Inference:  Asberry  acted  with  the 
same  fraudulent  intent. 

But  the  jury  were  told  that  these  declarations  could  not  be  nsed 
for  the  purpose  of  proving  the  intent  of  Asberry.  Then  for  what 
purpose  could  they  be  used  ?  To  show  the  intent  of  Reuben  and  John 
we  are  told.  But  what  has  the  intent  of  Reuben  and  John  to  do 
with  this  case  (they  were  not  on  trial),  if  their  intent  would  not 
elucidate  the  intent  of  defendant?  These  declarations  were  most 
certainly  and  clearly  inadmissible  for  want  of  relevancy,  unless  for 
that  purpose. 

It  may  be  urged,  however,  that,  as  the  jury  were  instructed  that 
the  declarations  of  Reuben  and  John  were  not  binding  on  defend- 
ant, nor  competent  to  prove  knowledge  or  intent  on  his  part,  there- 
fore* all  that  was  calculated  to  injure  defendant  was  withdrawn 
from  the  consideration  of  the  jury,  and  hence  there  is  no  wrong 
shown  to  appellant.  Under  the  facts  of  this  case  we  cannot  agree 
to  such  a  conclusion.  These  declarations  were  not  withdrawn  from 
but  left  to  the  consideration  of  the  jury,  and,  as  we  have  seen,  . 
they  could  serve  but  one  purpose;  that  is,  to  show  an  identity  of 
intent  on  the  part  of  all  concerned.  There  was  eminent  danger  that 
the  jury  used  them  for  this  purpose.  From  the  fact  that  they  were 
left  with  the  jury,  and  could  serve  but  one  purpose,  the  inference  is 
quite  probable  that  they  were  applied  to  that  purpose  by  the  jury; 
and  hence  the  defendant  was  injured  thereby. 

In  his  opening  speech  the  district  attorney  said :  "Gentlemen  of 
the  jury,  the  witnesses  for  the  defense  have  sworn  lies,  and  have 
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come  here  for  that  purpose.  I  will  show  it  by  the  testimony.  They 
know  that  they  have  sworn  lies,  and  if  it  was  not  so  they  wonld  not 
allow  mo  to  say  it,  but  would  make  mince  meat  out  of  me  when  I 
charge  them  with  having  done  so."  We  deem  it  proper  —  yea,  an 
imperative  duty  on  our  part  —  to  sternly  and  emphatically  condemn 
SQcb  conduct.  Such  bullying  and  defiant  conduct  was  highly  calcu- 
lated to  provoke  the  most  serious  results,  and  that,  too,  in  the  very 
temple  of  justice;  a  place  in  which  the  highest  order  and  decorum 
should  be  preserved. 

The  district  attorney  was  not  content  to  brand  the  witnesses  as 
perjured  liars,  but  calls  the  jury  to  witness  that  he  proves  the 
charge.  How?  Because  they  will  not  resent  the  terrible  insult  by 
at  least  an  aggravated  assault  and  battery, —  thus  subjecting  them- 
selves to  fine  and  imprisonment.  Such  conduct  should  not  bo  toler- 
ated for  a  moment,  and  if  the  court  had  knowingly  permitted  the 
same,  we  would  feel  it  our  duty  to  reverse  the  judgment  because  of 
this  matter.  However,  the  court's  attention  was  not  called  to  this 
matter  at  the  time,  and  when  this  was  done  the  court  reproved  the 
attorney  by  stating  that  such  remarks  were  highly  improper.  We 
think  from  the  circumstances  and  nature  of  the  remarks  that  the 
court  should  have  gone  further  by  instructing  the  jury  that  the 
credibility  of  the  witnesses  could  not  be  tested  in  any  such  manner; 
but,  as  this  matter  will  not  arise  upon  another  trial,  we  deem  it  un- 
necessary to  determine  whether  or  not  it  is  reversible  error. 

Appellant  proposed  to  prove  that  the  general  reputation  for  truth 
and  veracity  of  Gentry,  a  witness  for  defendant,  was  good,  because 
attacked  by  the  district  attorney  in  his  argument.  We  have  found 
no  case  or  authority  holding  that  such  proof  can  be  made  unless  the 
credibility  of  the  witness  is  attacked,  or  attempted  to  be  questioned, 
by  some  evidence  adduced  on  the  trial.  There  was  no  error  in  re- 
fusing this  proof. 

We  have  examined  the  other  matters  complained  of  in  the  very 
able  brief  of  appellant's  counsel,  but  fail  to  find  a  reversible  error 
save  the  assignment  that  the  verdict  and  judgment  are  not  sup- 
ported by  the  evidence.  We  will  not  discuss  at  length  the  evidence 
as  presented  in  the  statement  of  facts;  but  after  a  very  careful 
perusal  of  the  same,  we  are  impressed  with  the  conviction  that  it  is 
not  sufficient  to  support  this  conviction. 

As  already  observed,  the  intent  with  which  defendant  partici- 
pated in  this  transaction  was  the  vital  question  in  the  case.  Now, 
upon  this  point  we  are  clearly  of  the  opinion  that  the  evidence  for 
the  State,  the  weight  of  the  testimony,  negatives  the  fraudulent  in- 
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tent.  We  are  satisfied  that  no  impartial  mind  can  read  the  evidence 
and  arrive  at  any  other  conclusion.  This  is  not  a  case  of  conflict- 
ing testimony  upon  the  question  of  intent.  Giving,  therefore,  to 
the  evidence  its  greatest  criminative  force,  and  yet  its  cogency  will 
be  found  insufficient  to  warrant  conviction. 

Because  the  court  erred  in  admitting  the  declarations  of  John  and 
Beuben  Ricks,  and  because  the  verdict  is  not  supported  by  the  evi- 
dence, the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  arui  remanded. 

[Opinion  delivered  November  11,  1885.] 
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[No.  1976.] 
John  Lantznester  v.  The  State. 

Unlawful  Sale  op  Intoxicatino  Liquors  to  a  Minor— Information— Term 
Defined. —  The  sale  or  gift  of  intoxicating  liquor  to  a  person  under  tlie  age 
of  twenty-one  years,  without  the  written  consent  of  the  parent  or  guardian 
of  such  minor,  or  other  person  standing  in  the  place  of  such  parent  or 
guardian,  is  a  penal  offense  in  this  State,  under  the  provisions  of  article  876 
of  the  Penal  Code.  *' Parent,"  in  common  parlance,  signifies  father  or 
mother,  and,  by  express  provision  of  article  22  of  the  Penal  Code  of  this 
.  State,  is  made  to  include  both  male  and  female.  "  Father  *'  or  "  mother,** 
therefore,  is  not  equivalent  to  the  statutory  word  **  parent ;  *'  and  an  infor- 
mation does  not  negative  the  consent  of  the  ''parent"  by  using  the  term 
"  father  "  in  the  stead  of  "  parent.*'  The  general  rule  is  that  the  indictment 
or  information  should  follow  and  conform  to  the  statute  denouncing  the 
offense.  When  other  words  are  used,  the  words  substituted  must  be  equiva- 
lent to  the  statutory  terms,  or  be  of  a  more  comprehensive  and  extensive 
signification. 

Appeal  from  the  County  Court  of  Hunt.  Tried  below  before 
the  Hon  J.  S.  Sherrill,  County  Judge. 

The  conviction  in  this  case  was  for  the  sale  of  intoxicating  liquor 
to  J.  M.  Moody,  a  minor  under  the  age  of  twenty-one  years,  without 
the  written  consent  of  his  father^  J.  H.  Moody.  A  fine  of  $20  was 
assessed  against  the  appellant. 

Terhune  <&  Yoakum  and  Jones  c&  Cushman^  for  the  appellant 

«/[  n.  Burls,  Assistant  Attorney-General,  for  the  State. 

WnrrE,  Presiding  Judgb.  The  statute  upon  which  this  informa- 
tion was  brought  reads  thus :    '^  Any  person  who  shall  knowingly 
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sell  or  cause  to  be  sold  or  given  any  spirituous,  vinons  or  intoxicat- 
ing liqaor  to  any  other  person  under  the  age  of  twenty-one  years, 
without  the  written  consent  of  the  parent  or  guardian  of  such 
minor,  or  of  some  one  standing  in  their  place  or  stead,  shall  be  fined 
not  less  than  twenty-five  nor  more  than  one  hundred  dollars." 
(Penal  Code,  art.  876.) 

Such  written  consent  may  be  given  by  "the  parent."  " Parent *' 
means  a  father  or  mother.  (Webster's  Die.)  Under  express  pro- 
vision of  our  statute  the  word  is  made  to  include  "  both  males  and 
femaks.^^  (Penal  Code,  art.  22.)  A  mother's  written  consei^t  to  the 
sale  of  intoxicating  liquor  to  her  minor  child  would  absolve  the 
seller  from  liability  under  the  statute,  to  the  same  extent  as  would 
the  father's.  An  indictment  or  informatioii^under  the  statute,  to  be 
sufficient,  should  negative  the  want  of  the  written  consent  of  the 
"parent,"  since  that  word  includes  both  parents, —  male  and' female, 
father  and  mother.  The  use  of  the  word  "father"  or  "mother" 
is  not  equivalent  to  the  statutory  word  "  parent."  The  indictment 
or  information  should,  as  a  general  rule,  follow  and  conform  to  the 
statute  denouncing  the  offense.  Where  other  words  are  used,  the 
words  substituted  must  be  equivalent  to  the  statutory  terms  or  be 
of  a  more  comprehensive  and  extensive  signification.  {State  v.  Wup- 
permauy  13  Texas,  63;  Clark's  Crim.  Law,  p.  420  and  note;  Lagrove 
V.  The  State,  12  Texas  Ct.  A  pp.,  426;  Tynes  v.  The  State,  17  Texas 
Ct.  App.,  123;  Kerry  v.  The  State,  17  Texas  Ct.  App.,  185.) 

In  the  information  before  us  the  charge  was  that  the  intoxicating 
liquor  was  sold  to  the  minor  "  without  the  written  consent  of  J.  H. 
Moody,  the  father  of  said  minor."  This  allegation  did  not  negative 
the  written  consent  of  the  mother,  who  was  also  a  parent  and  capa- 
bl%of  giving  consent.  The  information  is  fatally  defective.  (See 
Willson's  Forms,  No.  256.)  Wherefore  the  judgment  is  reversed, 
and  the  prosecution  is  dismissed. 

Eeversed  and  diemmed. 

[Opinion  delivered  November  11, 1885.] 


[No.  1905.] 
Q.  W.  LoTD  V.  The  Statb. 

L  WlLTUL  OBSTBUCnON  OF  A  PUBUO  ROAD  —  CHABOE  OF  THE  Ck>UBT.—  When 

tlie  criminal  nature  of  the  act  denounced  by  statute  depends  upon  the  fact 
that  it  was  *'  wilf  uUy  "  done,  it  ir  incumbent  upon  the  trial  court  to  embrace 
in  its  charge  to  the  jury  a  correct  definition  of  the  term  '*  wilfuL*' 
You  XIX— 31 
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2.  Same  ^Definition  of  a  Tbbil— The  legal  meaning  of  the  word  «  wilful" 
is  *'  with  evil  intent  or^legal  malice,  or  without  legal  ground  to  believe  the 
act  to  be  lawful."  See  the  opinion  in  extenso  for  a  charge  of  the  court  held 
to  respond  substantially  to  the  correct  definition  of  the  term  "wilful,** 
though  not  as  explicit  as  a  special  charge  which  was  refused. 

Z,  Same.—  Practice  in  Misdemeanor  Cases  requires  that  a  defendant  dissatis- 
fied with  a  charge  of  the  court  shall  both  except  to  the  charge  when  given 
and  ask  such  additional  charges  as  he  may  desire.  Unless  this  be  done  in  the 
trial  oourt»  the  charge  will  not  be  revised  on  appeal  except  for  radical  error. 

Appeal  from  the  County  Court  of  Kaufman.  Tried  below  be^ 
fore  the  Hon.  J.  E.  Dillard,  County  Judge. 

The  conviction  was  for'wilfuUy  obstructing  a  public  road  known 
as  the  Elmo  and  Hunt  county  line  road,  in  Hunt  county,  Texas,  on 
the  1st  day  of  January,  1884.    The  penalty  imposed  was  a  fine  of  $5. 

E.  P.  Teague  filed  an  able  brief  and  argument  for  the  appellant. 

J.  H.  BurU^  Assistant  Attorney-General,  for  the  State. 

Whiib,  Presiding  Judge.  Appellant  was  convicted  of  obstructing 
a  public  road  under  article  405,  Penal  Code.  Inasmuch  as  the  stat- 
utory offense  is  made  to  depend  upon  the  fact  that  the  act  was 
'*  wilfully  "  done,  it  is  incumbent  upon  the  court  as  part  of  the  law  of 
the  case  to  instruct  the  jury  as  to  the  legal  meaning  of  the  word  wilful,. 
{Thomas  v.  The  State,  liTexas  Ct.  App.,  200;  Shuhertx.  The  State, 
16  Texas  Ct.  App.,  645 ;  Trioe  v.  The  State,  17  Texas  Ct.  App.,  43.) 
It  means  with  evil  intent  or  legal  malice,  or  without  reasonable 
ground  to  believe  the  act  to  be  lawful.  {Id.)  Every  man  is  by  law 
presumed  to  know  that  it  is  unlawful  to  obstruct  a  public  road, 
knowing  the  same  to  be  public.  * 

The  charge  upon  this  point  was:  "The  word  wilfvUy,  as  used, 
means  that  if  any  person  shall  place  any  obstruction  upon  or  in  any 
public  road,  of  a  permanent  character,  knowing  or  having  good  rea- 
son to  believe  the  same  to  be  a  public  road,  such  act  would  in  law 
be  deemed  to  have  been  wilfully  done."  This  instruction  was  in 
substantial  compliance  with  the  latter  definition  given  above,  though 
not  so  full  and  explicit  as  that  contained  in  defendant's  special 
requested  instruction,  which  might,  could,  and  perhaps  should,  have 
been  given  as  more  appropriate.  As  given,  the  charge  was  not 
excepted  to,  though  the  counter-charge  was  asked.  In  misdemeanor 
cases  the  defendant  muet  except  to  the  charge  of  the  court  at  the 
time,  and  must  ask  additional  instructions  he  may  desire;  and  unless 
he  does  so  in  the  court  below,  such  charge  will  not  be  revised  unless 
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radically  wrong.  {^Mooring  v.  The  State^  42  Texas,  85 ;  Ooode  v. 
The  State,  2  Texas  Ct.  App.,  620;  Heilbron  v.  The  State,  id.,  638;  8 
Texas  Ct.  App.,  33  and  232 ;  6  Texas  Ot.  App.,  153 ;  id.,  422 ;  7  Texas 
Ct  App.,  117.) 

^0  reversible  error  appears  of  record,  and  the  judgment  is  af- 
firmed. 

Affirmed. 

[Opinion  delivered  November  11, 1885.] 


[Nos.  2099  and  2100.] 
Eie  Parte  Fbank  Swain  and  Ex  Parte  Jake  Turner. 

1  Habeas  (Corpus— Indiotment.— An  indictment  presented  by  a  grand  jory 
oomposed  of  a  larger  number  of  men  than  twelve  is  a  nullity,  and»  there- 
fore, all  proceedings  had  under  the  same  are  void* 

2.  Sake— Case  Stated.— The  applications  for  the  writs  of  hdbeoB  corpus  in 
theee  cases  alleged  that  the  relators  were  restrained  of  their  liberty  by  virtue 
of  indictments  presented  by  a  grand  jury  composed  of  fifteen  men,  but 
admit  that  the  facts  charged  in  the  pretended  indictments  are  sustained  by 
the  evidence.  Upon  the  hearing  of  the  writs  it  was  shown  that  the  indict- 
ments were,  in  fact,  presented  by  a  grand  jury  composed  of  fifteen  men. 
Upon  this  state  of  facts  the  judge  below  refused  to  discharge  the  relators, 
but  held  that  they  were  entitled  to  bail,  and  fixed  the  bonds  at  $500  in  each 
case,  but  it  does  not  appear  from  the  order  whether  such  bail  was  required 
to  secure  their  presence  to  answer  to  the  void  indictments  at  the  next  term 
of  the  court  or  to  answer  to  such  indictments  as  may  hereafter  be  presented 
against  them.  Held,  that  the  judgments  must  be,  and  are,  reformed,  and 
the  appellants  are  hereby  accorded  bail  in  the  sum  of  $500  each,  conditioned 
for  their  appearance,  respectively,  before  the  next  term  of  the  district  court 
of  Navarro  county,  to  answer  to  such  indictments  as  may  then  be  presented 
against  them. 

Appeals  from  the  District  Court  of  Navarro  Oounty.  Tried  belpw 
before  the  Hon.  L.  D.  Bradley. 

The  opinion  discloses  the  cases. 

Harris  <&  Lee^  for-  the  appellants. 

J.  H.  BurtSj  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  The  appellants  were  held  in  custody  by  the 
sheriff  of  Navarro  county,  by  virtue  of  capiases  issued  from  the  dis- 
trict court  of  said  county  upon  what  purported  to  be  indictments 
charging  them  with  felonies,  to  wit,  charging  appellant  Swain  with 
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embezzlemeDt,  and  appellant  Turner  with  an  assault  with  intent  to 
murder.  They  each  applied  to  the  district  judge,  the  Hon.  L.  D. 
Bradley,  for  a  writ  of  habeas  corpus^  claiming  that  they  were  ille- 
gally restrained  of  their  liberty  because  the  pretended  indictments 
by  authority»of  which  they  were  held  in  custody  were  in  fact  no 
indictments,  the  same  having  been  presented  in  court  by  a  pretended 
grand  jury  composed  of  fifteen  men. 

His  honor  the  district  judge  granted  the  writs,  and  upon  the  bear- 
ing thereof  it  was  proved  that  the  pretended  indictments  were  pre- 
sented by  a  body  composed  of  fifteen  men.  It  was  admitted  by  each 
defendant  respectively  that  the  facts  charged  against  them  in  said  ()re- 
tended  indictments  were  sustained  by  the  evidence.  Upon  this  state 
of  case  his  honor  refused  to  discharge  the  applicants,  but  held  that 
they  were  each  entitled  to  bail  in  the  sum  of  $500,  and  remanded 
them  to  the  custody  of  the  sheriff.  From  this  judgment  these  ap- 
peals are  prosecuted  to  this  court. 

In  so  far  as  appellants  have  been,  or  may  now  be,  held  in  restraint 
by  authority  of  said  pretended  indictments,  such  restraint  is  illegal, 
because  the  said  pretended  indictments  and  all  process  and  proceed- 
ings thereunder  are  void.  {LoU  v.  The  State^  18  Texas  Ct.  App., 
627;  McNceae  v.  The  State,  ante,  p.  48.)  But  appellants  admit  thsit 
the  allegations  in  said  pretended  indictments  are  sustained  by  the 
evidence.  They  are  not,  therefore,  entitled  to  be  discharged  from 
custody,  but  must  be  held  to  answer  for  the  offenses  which  by  their 
own  admissions  the  testimony  establishes  against  them.  (Code 
Crim.  Proc,  art.  176.) 

Under  the  judgment  of  the  district  judge  they  have  been  accorded 
bail  in  the  sum  of  $500  each.  But  it  does  not  definitely  appear 
from  the  judgment  whether  this  bail  is  intended  to  bind  them  to  ap- 
pear and  answer  the  void  indictments,  or  to  appear  and  answer 
indictments  that  may  be  hereafter  preferred  against  them.  We 
will  therefore  reform  the  judgment  so  as  to  require  each  of  the  ap- 
pellants to  give  a  bail  bond  in  the  sum  of  $500,  to  be  approved  by 
the  sheriff  of  said  Navarro  county,  conditioned  for  their  appearance, 
respectively,  before  the  district  court  of  said  county  at  its  next  reg- 
ular term  for  said  county,  to  answer  indictments  that  may  be  pre- 
ferred against  them  for  said  felonies.  And  it  is  ordered  that  they 
be  remanded  to  the  custody  of  the  sheriff  of  said  Navarro  county 
until  said  bail  be  given;  and  upon  their  giving  such  bail  in. accord- 
ance with  the  law,  and  with  this  judgment,  they  shall  be  discharged 
from  custody. 

Ordered  accordingly. 

[Opinion  delivered  November  11,  1885.] 
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[No.  2072.]  1 30  ^1 

Bob  Soott  v.  The  State. 

1«  PBACncE, — GiRcnMSTANTiAL  EVIDENCE,  as  a  general  rule,  cannot  be  resorted 
to  for  the  purpose  of  establishing  an  issue  in  a  criminal  case  when  it  appears 
that  primary  evidence  of  the  same  fact  exists.  This  rule,  however,  does  not 
apply  when,  from  the  nature  of  the  case,  it  appears  that  the  positive  testi* 
mony  could  not  possibly  be  had.  The  contested  issue  in  this  case  was  the 
defendant's  recent  possession  of  the  stolen  property,  of  which  issue  the  only 
direct  evidence  was  that  of  witnesses  who  resided  in  the  Indian  Territory, 
beyond  the  process  of  the  courts  of  this  State.  JETe/d,  that,  in  view  of  the 
facts,  circumstantial  evidence  to  prove  the  issue  was  admissible. 

&  Same — Burden  of  Proof.— If,  in  order  to  secure  a  conviction,  the  State 
relies  alone  upon  circumstantial  evidence,  it  has  the  burden  of  establishing 
every  circumstance  essential  to  the  conviction,  as  though  each  was  the  main 
issue  in  the  '^ase;  and  each  incideatal,  equally  with  the  main,  fact  must  be 
established  beyoud  reasonable  doubt.  See  the  opinion  and  the  statement  of ' 
the  case  for  evidence  held  insufficient  to  establish  against  the  defendant  an 
inculpatory  possession  of  the  alleged  stolen  property,  and  hence,  in  view  of 
the  controlling  importance  of  that  issue  in  this  case,  insufficient  to  support 
a  conviction  for  theft. 

8L  Same — Theft—  Charoe  of  the  Court.— See  the  statement  of  the  case  for 
a  requested  charge  held  applicable  to  the  facts  proved,  and  which,  therefore^ 
should  have  been  given,  but  the  refusal  of  which  is  held  not  to  be  leversible. 
error  in  view  of  the  general  charge  g^ven  to  the  jury. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before 
the  Hon.  E.  E.  Beckham. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  prop- 
erty of  B.  H.  Smith,  in  Parker  county,  Texas,  on  the  28th  day  of 
April,  1885.  A  term  of  seven  years  in  the  penitentiary  was  the 
penalty  assessed  against  the  appellant. 

B.  H.  Smith  was  the  first  witness  for  the  State.  He  testified' 
that,  in  April,  18S5,  he  was  living  at  the  house  of  J.  K.  Frazier, 
near  Agnes,  in  the  county  of  Parker.  On  the  night  of  the  28th  day 
of  that  month,  the  witness's  horse  was  taken  without  his  consent 
from  the  said  Frazier's  lot.  The  witness  missed  his  horse  on  the 
next  morning,  and  tracked  him  about  six  miles  in  a  northern  direc- 
tion. At  intervals  along  the  trail  the  tracks  of  the  horse  were  not 
discernible,  but  they  were  plainly  tracked  the  larger  part  of  the 
distance  named.  Witness  trailed  the  track  of  another  horse  along 
with  the  track  of  his  horse,  and,  for  about  a  mile  from  the  lot  from 
which  his  horse  was  taken,  the  track  also  of  a  small  poily.  The 
pony  track  soon  disappeared,  and  witness  could  not  ascertain  the 
direction  in  which  it  went.     The  witness's  horse,  and  the  horse 
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whose  track  was  trailed  with  it,  were  shod  in  front.  The  witness 
was  certain  that  one  of  the  tracks  followed  by  him  was  the  track  of 
his  horse.  Witness's  horse  was  a  chestnut  sorrel  in  color,  and  a 
good-sized  animaL  Witness  was  unable  to  say  who  took  his  horse 
from  Frazier's  lot.  J.  N.  Frazier  brought  the  horse  back  to  witness 
about  three  weeks  after  it  was  taken. 

J.  N.  Frazier,  for  the  State,  testified  to  the  same  facts  related  by 
the  witness  Smith,  and,  in  addition,  that  he  instituted  search  for  the 
horse  and  pursuit  of  the  thief.  He  went  first  in  the  direction  of 
Jacksboro,  in  Jack  county.  Eeturningto  his  house  from  Jacksboro, 
he  went  north  via  Decatur  in  Wise  county  to  Red  River  Station, 
where  he  met  and  talked  with  Messrs.  Yates  and  Eeed,  who  were 
present  to  testify  on  this  trial.  From  Red  River  Station  witness 
went  to  Erin  Springs  in  the  Indian  I^^ation,  which  point  was  about 
one  hundred  miles  distant  from  Red  River  Station.  At  Erin  Springs 
the  witness  found  the  horse  of  Jack  Shadle,  which  horse  was  stolen 
on  the  same  night  that  Smith's  horse  was  stolen.  He  found  Sbadle's 
horse  in  the  possession  of  one  Robert  O'Neal.  Thence  witness  went 
west  to  the  "  Q.  U."  ranche,  in  the  Indian  Nation,  and  there  left  a 
description  of  the  defendant,  and  of  J.  A.  Alexander,  and  also  of 
Smith's  horse.  He  then  proceeded  west  about  fifteen  miles,  bat  re- 
turned next  day  to  the  '^  Q.  U."  ranche,  where  he  found  defendant 
and  Alexander  under  arrest,  and  in  a  guard-house.  He  found 
Smith's  horse  hitched  about  fifteen  feet  from  the  guard-house.  Some 
twenty-five  persons  and  several  horses  were  standing  about  the 
ranche.  Witness  secured  the  horse  and  the  prisoners,  and  returned 
to  Parker  county.  On  the  first  night  out,  while  the  witness  was  on 
guard,  the  defendant  got  up  from  his  pallet,  stepped  out  from  camp, 
said  "good  night,  boys,"  and  made  his  escape.  Some  of  the  par- 
ties having  charge  of  the  prisoners  along  with  the  witness  talked 
somewhat  of  lynching  the  prisoners,  but  witness  opposed  such  ac- 
tion, and  declared  that  they  should  not  be  hurt.  Witness  got  home 
with  the  horse  some  time  in  May,  1885.  Erin  Springs,  where  wit- 
ness found  the  Shadle  horse,  was  on  the  direct  route  from  Red  River 
Station  to  the  *'  Q.  U."  ranche.  The  defendant  lived  with  his  father 
in  the  witness's  neighborhood,  but  witness  had  not  seen  him  for  a 
week  or  ten  days  prior  to  the  theft  of  Smith's  horse.  Previous  to 
this  theft,  for  some  time,  the  defendant  had  worked  on  a  ranche  out 
west.  Shadle's  horse  was  taken  from  his  residence,  about  a  mile 
distant  from  the  witness's  house,  on  the  same  night  that  Smith's 
horse  was  taken.  Witness  did  not  see  Alexander  during  the  several 
days  next  preceding  the  night  of  the  theft. 
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H.  Yates  was  the  next  witness  for  the  State.  He  testified  that 
he  was  a  blacksmith  by  trade,  and  lived  at  Eed  Biver  Station,  on 
the  Red  river,  in  Montague  oounty,  Texas.  On  the  Ist  day  of  May, 
1885,  he  saw  two  young  men  at  Bed  Biver  Station,  going  towards 
the  river.  One  was  riding  a  black  or  brown  horse,  and  the  other  a 
chestnat  sorrel.  Witness  talked  with  them  about  five  minutes,  but 
did  not  know  either.  He  was  not  nearer  them  than  ten  or  fifteen 
steps.  Witness  was  brought  to  court  under  attachment.  He  was 
taken  to  the  jail  in  Weatherford  on  his  arrival  to  see  if  he  could 
identify  either  of  the  parties  held  for  the  theft  of  Smith's  horse,  as 
one  of  the  parties  he  saw  at  Bed  Biver  Station.  He  failed  to  iden- 
tify Scott  and  Alexander  as  the  two  young  men  he  saw  at  the  station. 
He  then  went  to  a  wagon-yard  in  Weatherford,  where  he  saw  two 
horses  which  he'identified  as  the  two  horses  he  saw  in  possession  of 
the  two  young  men  at  Bed  Biver  Station,  on  the  1st  day  of  May, 
as  stated.  Witness  picked  those  two  horses  out  from  a  large  num- 
ber of  others,  and  knew  them  to  be  the  horses  he  saw  in  the  posses- 
sion of  the  young  men.  Those  horses  belonged  to  Smith  and 
Shadle. 

Seborn  Beed  testified,  for  the  State,  that  he  lived  at  Bed  Biver 
Station.  On  or  about  the  1st  day  of  May,  1885,  he  saw  two  young 
men,  one  riding  a  black  or  brown  horse,  and  the  other  a  chestnut 
sorrel,  pass  through  Bed  Biver  Station,  going  in  the  direction  of  the 
river.  They  passed  the  witness  at  the  distance  of  about  one  hun- 
dred yards,  and  it  was  then  nearly  dark.  After  they  had  passed 
the  witness  some  little  distance,  one  of  them  returned  to  the  back 
part  of  the  lot  in  which  the  witness  was  then  at  work,  and  requested 
witness  to  go  with  him  and  show  him  the  ford  of  the  river.  That 
man  then  stood  about  ten  steps  from  the  witness,  across  a  calf-lot. 
Witness  had  never  seen  the  parties  before,  and  did  not  know  them. 
Witness  was  brought  to  court  as  an  attached  witness.  On  his  ar- 
rival in  Weatherford,  he  went  to  the  jail  to  see  if  he  could  recog- 
nize there  the  parties  he  saw  pass  through  Bed  Biver  Station  on 
May  1,  1885.  He  and  Yates  went  into  the  cage,  and  witness  recog- 
nized J.  A.  Alexander  as  the  man  with  whom  he  talked  at  Bed 
Biver  Station,  but  failed  to  recognize  the  defendant  as  the  other 
party.  He  went  back  into  the  cage  a  second  time  and  verified  his 
identification  of  Alexander.  He  was  then  taken  to  the  wagon-yard 
and  recognized  a  black  horse  as  one  of  the  horses  he  saw  at  the  sta- 
tion, but  could  not  swear  to  the  identity  of  the  sorrel  horse. 

B.  H.  Smith,  recalled  by  the  State,  testified  that  a  horse  pointed 
out  by  Yates  at  the  wagon-yard,  as  one  of  the  horses  he  saw  at 
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Bed  Hiver  Station  on  May  1, 1885,  was  his  horse,  and  the  same  ani- 
mal that  t^as  stolen  on  the  night  of  April  28,  1885. 

Jake  Shadle  testified,  for  the  State,  that  his  horse  was  stolen  from 
his  horse-lot  near  his  house,  in  the  same  neighborhood  in  which  B. 
H.  Smith  lived,  on  the  same  night  that  Smith's  horse  was  stolen. 
Witness  trailed  his  horse  and  another  horse,  shod  before,  as  his  horse 
was,  some  six  or  seven  miles  in  a  north  direction.  For  a  short  dis- 
tance those  two  horse-tracks  were  attended  by  the  tracks  of  a  pony* 
Witness  found  his  horse  some  time  in  May,  in  the  possession  of  Bob- 
art  O'Neal,  at  Erin  Springs,  in  the  Indian  Territory.  That  was  the 
same  horse  afterwards  identified  by  Yates  and  Beed  in  the  wagon- 
yard.  Witness  had  not  seen  either  the  defendant  or  Alexander  in 
his  neighborhood  for  a  week  or  ten  days  prior  to  the  theft. 

Mr.  Phillips  testified,  for  the  State,  that,  on  the  morning  of  April 
27, 1885,  he  saw  Alexander  and  another  man  whom  he  did  not  then 
recognize,  in  Wise  county,  about  five  miles  from  the  residences  of 
Frazier  and  Shadle,  going  in  a  westerly  direction.  A  week  or  two 
before  that  he  saw  the  defendant,  alone,  in  the  neighborhood.  De- 
fendant said  that  he  was  there  to  brand  his  cattle  and  get  ready  to 
go  west  again,  where  he  had  been  on  a  cattle  ranche. 

Mr.  Allen  testified,  for  the  State,  that  he  lived  in  Wise  connty, 
some  twelve  or  fourteen  miles  distant  from  the  residences  of  Frazier 
and  Jake  Shadle.  On  the  morning  of  April  28,  1885,  defendant 
and  Alexander,  who  were  camped  at  a  school-house  near  witness's 
house,  hired  witness  and  his  brother-in-law,  Thornton,  to  hunt  their 
horses,  which  they  said  were  lost.  Witness  and  Thornton  found 
the  said  horses  about  noon.  One  was  a  black  pony  and  the  other  a 
sorrel  horse,  but  they  were  not  the  horses  pointed  out  in  the  wagon- 
yard  by  Yates  and  Beed  as  the  horses  of  Smith  and  Shadle.  They 
left  the  witness's  house  about  2  o'clock  on  the  said  28th  day 
of  April,  1885,  going  west  along  the  public  road  towards  Jacksboro. 
They  told  the  witness  that  they  had  gone  into  camp  at  the  school- 
house  to  wait  for  the  overflow  in  the  river  to  subside,  before  pur- 
suing their  journey  to  a  ranche  out  west.  The  road  to  Jacksboro, 
which  defendant  and  Alexander  took  when  they  left,  did  not  cross 
the  river.  State's  witness  Thornton  corroborated  the  testimony  of 
Allen. 

State's  witness  Hubbard  testified  that  he  lived  in  Wise  county, 
about  fifteen  miles  from  the  Frazier  and  Shadle  neighborhood. 
The  defendant  and  J.  A.  Alexander  spent  the  night  of  April  21, 
1885,  at  his  house,  a  severe  rain  falling  on  that  night.  On  the  next 
morning  the  defendant  told  witness  that  his  name  was  Franklin 
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and  that  he  lived  at  Springtown,  and  be  invited  witness  to  stop  at 
his  bouse  in  passing.  The  defendant  and  Alexander  were  then 
riding,  one  a  black  and  the  other  a  sorrel  horse,  bat  not  the  Smith 
and  Shadle  horses. 

State's  witness  Thetford  testified  that  he  lived  in  Wise  county,  in 
the  same  neighborhood  with  the  witness  Allen.  He  saw  the  horses 
of  the  defendant  and  Alexander  on  the  day  that  Allen  and  Thorn- 
ton found  tbem.  He  saw  defendant  and  Alexander  camped  near 
Allen's  several  days  before  then. 

State's  witness  Mays  testified  that,  on  the  morning  of  April  29, 
1885,  he  found  a  knife  in  the  lane  running  east  and  west  near  Jim 
Bhadle's  place,  which  place  was  in  Wise  county,  seven  or  eight 
miles  north  from  Jake  Shadle's  house  in  Parker  county.  The  knife 
exhibited  in  evidence  was  the  knife  so  found  by  the  witness. 

State's  witness  Culwell  testified  that  on  the  evening  of  Sunday, 
April  26, 1885,  he  saw  Alexander  about  a  mile  and  a  half  north  of 
Frazier's  place,  going  north.  He  was  alone,  riding  a  small  black 
pony.  On  the  following  Saturday  witness  saw  that  same  pony  near 
Willow  Point  in  Jack  county,  in  the  possession  of  Alexander's  little 
brother.  Defendant  lived  with  his  father  near  Springtown,  and  about 
two  miles  from  Jake  Shadle's.  His  name  was  Eobert  Franklin  Scott. 
Witness  bad  never  heard  him  called  Franklin.  J.  A.  Alexander's 
father  lived  in  Jack  county,  near  Willow  Point,  and  about  twenty 
miles  from  Jake  Shadle's. 

Warren  Bond  testified,  for  the  State,  that  he  had  seen  the  knife 
in  evidence  in  the  possession  of  the  defendant.  Subsequent  to  that 
time  defendant  told  him  that  he  had  given  the  knife  to  J.  A. 
Alexander,  and,  in  February,  1885,  subsequent  to  that  information, 
the  witness  saw  the  knife  in  the  tray  of  Alexander's  trunk.  Some 
of  the  pearl  sets  in  the  handle  of  the  kniTe  which  he  saw  in  Alex* 
ander's  trunk  were  lost,  and  the  spaces  from  which  they  were  lost 
corresponded  with  the  vacant  pearl  spaces  on  the  handle  of  the 
knife  in  evidence.  Witness  was  morally  satisfied  of  the  identity  of 
the  knives,  but  would  not  absolutely  swear  they  were  the  same. 
Witness  had  often  been  at  defendant's  house,  and  had  always  heard 
him  called  Bob  and  never  Franklin.    The  State  closed. 

John  Coflfey  was  the  first  witness  for  the  defense.  He  testified 
that  J.  A.  Alexander  lived  at  his  house  during  the  winter  of  18S4-85. 
Alexander  had  a  knife  at  that  time  which  sometimes  hung  on  the 
wall  and  at  other  times  was  kept  in  the  tray  of  the  trunk.  That 
knife  had  the  letters  B.  O.  B.  engraved  on  one  side  of  the  handle. 
The  knife  in  evidence  was  a  different  knife.  It  was  smaller,  and 
did  not  have  the  letters  mentioned  engraved  on  the  handle* 
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G.  F.  Scott,  the  defendant's  father,  testified,  for  the  defense,  that 
the  defendant  left  his  house  near  Springtown  on  the  2l8t  day  of 
April,  1885,  and  witness  did  not  see  hira  again  until  after  his  arrest 
t)efendant's  given  name  was  Bobert  Franklin,  and  he  was  some- 
times called  Franklin  by  the  members  of  his  family.  Defendant 
owned  a  small  bunch  of  cattle  on  the  edges  of  Wise  and  Parker 
counties.  Defendant  was  not  at  home  on  the  28th  day  of  April, 
1885.  The  county  attorney  asked  witness  where  the  defendant  was 
on  the  night  of  April  28,  1885,  and  witness  answered  that  'Mt  was 
none  of  his  business  where  he  was." 

The  special  charge  referred  to  in  the  third  head-note  of  ^his  re- 
port reads  as  follows: 

^'  To  sustain  a  conviction  it  should  appear  not  only  that  an  offense 
as  charged  has  been  committed,  but  there  should  also  be  proof  tend- 
ing to  establish  that  the  party  charged  was  the  person  who  com- 
mitted it,  or  was  a  participant  in  its  commission,  to  a  degree  of 
certainty  greater  than  a  mere  probability  or  strong  suspicion.  There 
must  be  legal  and  competent  evidence  pertinently  identifying  the 
defendant  with  the  transaction  constituting  the  offense  charged 
against  him." 

The  motion  lor  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Lanham  dk  StephenSj  for  the  appellant 

J.  H.  Burt8f  Assistant  Attorney-General,  for  the  State. 

HuBT,  Judge.  This  appeal  is  prosecuted  from  a  judgment  con- 
victing the  defendant  of  the  theft  of  a  horse,  the  property  of  one  B. 
H.  Smith.  There  is  but  one  question  presented  by  the  record  here 
that  need  be  considered,  as  it  is  the  only  one  of  any  in^portance  in 
the  case. 

The  case  is  one  entirely  dependent  upon  circumstantial  evidence, 
and  the  State  relied  upon  recent  possession  by  defendant  of  the 
horse  alleged  to  have  been  stolen.  The  only  evidence  found  in  the 
record  which  in  any  manner  tends  to  show  such  possession  is  con- 
tained in  the  testimony  of  the  State's  witness  Frazier,  which  is  in 
substance  as  follows: 

He,  the  witness,  went  to  the  Q.  U.  ranche  in  the  Indian  Territory, 
and  there  left  a  description  of  Bob  Scott  and  J.  A.  Alexander,  and 
also  of  the  Smith  horse.  He  then  went  on  about  fifteen  miles,  and 
returned  on  the  next  day  to  the  said  ranche,  where  he  found  the 
defendant  and  J.  A.  Alexander  under  arrest^  and  also  found  the 
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horse  of  fi.  H.  Smith  hitched  about  fifteen  steps  off,  the  prisoners 
being  in  a  house  and  under  guard. 

After  this  evidence  was  adduced,  the  defendant's  counsel  moved 
to  exclude  it  from  the  consideration  of  the  jury  on  the  ground  that 
it  was  incompetent  in  this,  that  it  was  an  attempt  on  the  part  of  the 
State  to  prove  the  possession  of  the  horse  by  defendant  by  circum- 
stantial evidence,  when  the  evidence  itself  disclosed  the  fact  that 
better  and  direct  evidence  existed.  The  motion  to  exclude  was  de- 
nied, and  to  this  ruling  the  defendant  excepted  and  saved  his  bill. 

This  transaction  was  in  the  Indian  Nation,  beyond  the  process  of 
the  courts  of  this  State  in  a  criminal  case,  unless  in  a  case  of  a  dep- 
osition on  behalf  of  a  defendant.  As  a  general  proposition,  the 
position  of  appellant  is  well  taken;  but  the  rule  is  that  ^^ positive 
evidence  is  always  required  when  from  the  nature  of  the  case  it 
appears  it  might  possibly  have  been  had."  (1  Bl.  Com.,  Book  8, 
side  page  371.) 

The  witnesses  by  whom  this  positive  proof  could  have  been  made 
being  beyond  the  jurisdiction  of  the  court,  the  State  was  relieved  of 
the  necessity  of  producing  such  evidence,  and  hence  the  fact  that 
defendant  was  in  possession  of  the  horse  could  be  shown  by  pre- 
sumptive evidence.  The  court  did  not  err  in  refusing  to  exclude  it 
from  the  consideration  of  the  jury. 

However,  after  having  thoroughly  examined  the  evidence  in  this 
case,  we  have  not  discovered  any  fact  creating  a  serious  suspicion 
against  defendant,  save  those  contained  in  the  testimony  of  the 
withess  Frazier,  and  which  occurred  at  the  Q.  U.  ranche,  as  above 
stated ;  and  while,  under  the  facts  of  the  case  bearing  upon  this 
point,  we  hold  that  the  State  could,  by  circumstantial  evidence,  prove 
that  defendant  was  in  possession  of  the  stolen  horse,  still  the  cir- 
cumstances by  which  this  fact  is  attempted  to  be  shown  must  be  so 
cogent  and  conclusive  as  indeed  to  establish  the  fact,  that  is,  that 
defendant  was  in  possession  of  the  stolen  horse.  It  will  be  found 
from  an  inspection  of  the  statement  of  facts  that  the  other  crimi- 
native facts  are  so  slight,  unsatisfactory  and  uncertain  in  their 
tendency,  that,  for  the  evidence  to  be  sufficient  to  support  this  con- 
viction, proof  of  recent  possession  by  the  defendant  must  be  made; 
and,  while  this  proof  may  be  made  by  circumstances,  yet  the  circum- 
stances—  facts  from  which  this  fact  of  possession  is  sought  be  in- 
ferred —  must  warrant  this  inference,  and  no  other. 

Proof  of  the  possession  by  defendant  being  essential  to  this 
conviction,  owing  to  the  weakness  of  the  other  criminative  facts, 
the  party  upon  whom  the  burden  of  proof  rests  is  bound  to  prove 
every  single  circumstance  which  is  essential  to  the  conclusion,  in 
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the  same  manner  and  to  the  same  extent,  as  if  the  whole  issue 
rested  up»n  the  proof  of  each  individual  and  essential  circum- 
stance. {Lehman  v.  The  Slate,  18  Texas  Ct.  App.,  174.)  If  the 
State  has  shown  that  defendant  was  in  possession  of  the  horse,  this 
fact,  taken  in  connection  with  the  other  circumstances,  though  slight, 
would  be  sufficient  to  sustain  this  conviction.  But  has  the  State 
shown  this  possession  by  defendant? 

Frazier  described  Alexander  and  defendant,  and  also  the  horse. 
He  left  and  went  about  fifteen  miles,  and  when  he  returned  next 
day  to  the  ranche  he  found  Alexander  and  defendant  in  a  house,  pris- 
oners, the  horse  being  hitched  oflP  some  fifteen  steps.  Now,  who 
hitched  the  horse  at  this  place?  Did  Alexander  or  defendant?  If 
BO,  which?  Or,  was  Alexander  found  in  possession  when  arrested? 
Or,  was  defendant  found  with  the  horse  when  he  was  arrested? 

There  were  some  twenty-five  people  at  the  house  when  Frazier 
returned.  May  not  some  of  these  persons  have  hitched  the  horse 
near  the  house?    Who  can  tell  with  any  degree  of  certainty? 

This  is  an  important  matter,  and  under  the  rule  there  should  be 
no  uncertainty  about  it.  As  before  stated,  the  State,  from  the  other 
though  slight  criminative  circumstances,  by  no  means  sufficient 
within  themselves,  and  recent  possession  by  defendant,  proposes  to 
infer  or  presume  that  main  fact, —  to  wit,  that  defendant  took  the 
horse;  and  thus  establish  his  guilt.  The  main  fact  must  be  estab- 
lished beyond  reasonable  doubt,  and  hence  the  facts  from  which  the 
main  fact  is  to  be  presumed,  if  essential,  must  be  proved  beyond  a 
reasonable  doubt;  and  we  have  seen,  under  the  circumstances  of 
this  case,  that  proof  of  possession  in  defendant  is  an  essential  fact, 
and  hence  the  necessity  of  proof  of  possession  by  defendant  is  abso- 
lute ;  because  no  conclusion  can  be  more  certain  than  the  facts 
from  which  it  is  made  or  deduced.  We  are  therefore  of  the  opinion 
that  the  evidence  is  not  sufficient  to  support  this  conviction. 

While  we  do  not  determine  that  there  was  such  error  in  refusing 
the  first  special  instruction  asked  by  defendant  as  would  require  a  re- 
versal of  the  judgment,  still  it  was  not  an  inappropriate  charge,  but 
on  the  other  band  quite  applicable  to  the  peculiar  character  of  this 
case,  and,  if  not  in  eflE^ct  embraced  in  the  main  charge,  should  have 
been  given  as  requested. 

The  other  questions  presented  are  not  likely  to  arise  on  another 
trial.  Because  the  verdict  is  not  supported  by  the  evidence,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  November  14,  1885.] 
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[No.  2023.] 

0.  H.  Martindalb  v.  Thb  State. 

T&ETT—  EviDENCB. —  Note  in  this  case  evidence  held  wholly  insufficient  to  sup- 
port a  conviction  for  felonious  theft,  because  there  is  no  proof  of  a  fraudu- 
lent taking  of  the  property. 

Appeal  from  the  District  Court  of  Blanco.  Tried  below  before 
the  Hon.  A.  W.  Moursund. 

The  case  is  fully  disclosed  in  the  opinion.  A  full  recital  of  the 
evidence  would  give  no  clearer  statement  of  the  inculpatory  facts 
proved  than  is  contained  in  the  opinion.  A  term  of  two  years  ia 
the  penitentiary  was  the  penalty  assessed  against  the  appellant. 

Martin  dk  Burnett^  for  the  appellant. 

J.  n.  BurUy  Assistant  Attorney- General,  for  the  State. 

HuBT,  Judge.  This  is  a  conviction  for  the  theft  of  seven  hogs, 
the  property  of  Jake  Fyburn,  the  punishment  being  assessed  at  con- 
finement in  the  penitentiary  for  a  term  of  two  years.  Pyburn's 
hogs  were  marked  with  a  crop  off  the  left  ear  and  a  swallow-fork 
in  the  right,  and  ranged  in  Falls  Valley.  They  were  of  a  sandy 
color,  and  some  perhaps  were  spotted.  These  hogs  were  missing  ia 
February,  1884.  Thomas  Trammel  sold  to  defendant  a  bunch  of 
hogs  marked  in  the  same  mark.  This  was  in  December,  1883,  and 
when  sold  to  defendant  this  bunch  of  hogs  ranged  from  Falls  Yalley 
up  to  Rough  Bend  on  the  Perdinales  river. 

In  February,  1884,  before  this  itidictment  was  presented,  and  be- 
fore (as  far  as  the  record  shows)  any  person  ever  suspected  defend- 
ant, this  appellant  went  to  the  house  of  John  Wilson,  the  brother 
of  Mrs.  Pyburn,  and  stated  to  him  that  from  all  accounts  he  guessed 
he  had  killed  four  of  her  hogs  and  would  rather  give  her  two  hogs 
than  wrong  her  out  of  one;  that  he  had  bought  a  stock  of  bogs 
from  Tom  Trammel  in  the  same  mark;  that  he  purchased  the 
bogs  from  Trammel  as  they  ran  on  the  range  about  Falls  Yalley  on 
the  Perdinalcis,  and  above  there  to  and  in  Eough  Bend ;  and  that  he 
bad  made  a  mistake  in  killing  her  hogs;  that  he  had  heard  from 
Trammel  of  the  hogs  being  missing,  and  ho  guessed  he  had  killed 
them,  thinking  them  to  be  some  of  the  Trammel  stock  of  hogs. 

KoW|  so  far  as  the  purchase  from  Trammel  and  the  mark  and 
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range  of  the  bogs  so  purchased  are  concerned^  this  statement  is 
thoroughly  corroborated  by  Trammel. 

It  seems  that  John  Pyburn  left  his  family  as  soon  as  they  reached 
Blanco  county  and  never  returned.  Mrs.  Pyburn  went  to  see  de- 
fendant in  regard  to  obtaining  pay  for  the  hogs.  When  she  reached 
defendant's  house,  he  met  her  and  stated  "  he  guessed  he  had  killed 
four  of  her  hogs  and  was  willing  to  pay  her  $35  for  them;  that  he 
did  not  have  any  money  then,  but  would  do  work  for  her  if  she  de- 
sired ;  that  he  would  rather  give  her  two  hogs  than  take  one  from 
her.'' 

Thus  far  we  have  not  discovered  any  fact  of  the  slightest  tend- 
ency to  create  a  serious  suspicion  against  the  defendant.  On  the 
other  hand,  the  above  facts  tend  strongly  to  rebut  any  conclusion 
other  than  that  an  honest  mistake  was  committed  by  the  defendant, 
and  that  he  was  as  ready,  willing  and  anxious  to  repair  the  in- 
jury as  the  most  honest  and  just  man  could  have  been.  In  fact, 
there  is  not  the  slightest  evidence  in  the  whole  record  tending  to 
prove  that  defendant  ever  killed  the  Pyburn  hogs  save  his  con- 
fessions, and  they  (except  those  to  Mrs.  Pyburn)  were  made  before 
indictment,  or  even  before  he  was  ever  suspected  of  any  connection 
with  the  hogs. 

It  is  true  that  Fritz  Fuchs  states  that  he  and  defendant  went^  on 
the  24th  day  of  December,  1883,  to  Bough  Bend  hunting  hogs  — 
defendant  having  a  wagon  —  and  that  they  hunted  two  days  but 
found  none;  that  Fritz  then  left  and  went  home,  and  that  defend- 
ant passed  his  house  on  his  way  home  with  the  wagon;  and  that,  a* 
few  days  afterwards,  Fritz  met  him  again  and  asked  him  ^^  what 
luck,"  and  defendant  replied  that  he  had  only  got  one  hog. 

Whose  hog  was  this!  Was  it  one  belonging  to  Pyburn  or  to  de- 
fendant? Upon  this  question  the  evidence  is  silent  We  cannot 
presume  that  it  was  not  the  property  of  defendant,  but  was  that  of 
Pyburn.  But  concede  that  this  hog  belonged  to  Pyburn, —  defend- 
ant was  the  first  to  disclose  the  fact  that  he  had  killed  it. 

But  it  may  be  insisted  that  as  the  hogs  parchased  from  Trammel 
were,  when  purchased,  running  in  Falls  Yalley,  and  as  no  witness 
had  lately  seen  any  in  that  range,  that  therefore  defendant  should 
have  known  that  he  had  no  hogs  in  that  range,  and  hence  fraud- 
ulently killed  the  Pyburn  hogs.  If  this  proposition  was  worthy  of 
notice,  it  is  conclusively  answered  by  the  testimony  of  Fritz  Fuchs. 
He  states  that  he  had  a  great  many  hogs  in  Falls  Yalley,  but  hunted 
two  days  and  failed  to  find  a  hog. 

The  evidence  in  this  case  wholly  fails  to  support  the  verdict,  and 
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we  feel  that  we  would  be  giving  sanction  to  a  great  wrong,  if  not  to 
defendant  certainly  to  the  principles  of  justice,  to  sustain  the  same. 
Because  the  evidence  does  not  support  the  verdict  a  new  trial  should 
have  been  given,  and,  being  refused,  the  judgment  is  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 
[Opinion  delivered  November  14, 1886.] 


[No.  2oro.] 

Alex.  Hobnsbeegeb  v.  The  State. 

1.  Accomplice— Charoe  op  the  Court.— Whether  or  not  a  witness  for  the 

State  is  an  accomplice  in  the  perpetration  of  the  offense  for  which  the  de- 
fendant is  on  trial,  in  the  sense  that  his  testimony  must  be  corroborated  by 
other  evidence  tending  to  inculpate  the  defendant,  cannot  be  made  to  depend 
upon  the  conclusion  of  the  jury  as  to  the  truth  or  falsity  of  his  statements 
on  the  trial.  Hence,  the  trial  court  erred  in  charging,  in  effect,  that  the 
main  witness  for  the  State  was  not  an  accomplice  unless  the  jury  should 
find,  beyond  a  reasonable  doubt,  that  his  evidence  was  true.  See  the  opinion 
on  the  subject,  and  for  the  charge  in  extenao, 

2.  Same  —  Statutes  Distinguished.— The  distinction  between  articles  741  of 

the  Code  of  Criminal  Procedure  and  219  of  the  Penal  Code  is  that  the  word 
'*  accomplice,"  as  used  in  the  former,  includes  principal  offenders  and  ac- 
cessories as  weU  as  technical  accomplices,  whereas  the  word  as  used  in  the 
latter  does  not. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  the 
Hon.  F.  E.  Finer. 

The  conviction  in  this  case  was  for  the  theft  of  one  head  of  cattle, 
the  property  of  J.  F.  Wilkins,  in  Wise  county,  Texas,  on  the  1st 
day  of  April,  1885.  A  term  of  two  years  in  the  penitentiary  was 
the  penalty  assessed  against  the  appellant. 

M.  W.  Shoemaker  was  the  first  witness  for  the  State.  He  identi- 
fied the  defendant  as  the  man  from  whom,  in  October  or  November, 
1884^  he  purchased  the  animal  alleged  to  be  stolen.  The  price  paid 
the  defendant  by  the  witness  was  $20.  Frior  to  this  purchase  the 
animal  was  turned  into  witness's  pasture,  about  two  and  a  half  miles 
east  of  Decatur,  in  Wise  county,  by  "  Doc "  Frigmore,  who  told 
witness  that  the  animal  belonged  to  the  defendant.  Witness  saw 
that  animal  in  the  pasture  before  the  purchase.  The  animal's 
brands  were  a  circle-Z  on  the  side,  a  Z  on  the  hip,  and  a  blotched 
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brand  that  could  not  be  deciphered.  Witness  could  not  remember 
the  animal's  ear-marks.  Some  time  after  the  steer  was  placed  in 
witness's  pasture,  witness  met  "l)oo"  Prigmore  and  the  defendant 
in  a  bank  in  the  town  of  Decatur.  Prigmore  introduced  the  de- 
fendant to  the  witness,  remarking  that  defendant  owned  the  steer 
he  had  put  in  witness's  pasture,  and  wanted  to  sell  theanimaL  Wit- 
ness purchased  and  paid  for  the  animal,  and  received  a  bill  of  sale 
thereto,  written  and  signed,  then  and  there,  by  the  defendant.  The 
defendant  told  the  witness  that  he  lived  about  eight  miles  west  of 
Decatur,  where  he  owned  cattle.  After  witness  bought  the  steer, 
Tom  Gill  told  him  that  the  animal  belonged  to  J.  F.  Wilkins  of 
Young  county.  Gill  subsequently  made  a  demand  upon  witness  for 
the  steer,  as  the  steer  of  Wilkins,  and  witness  bought  the  animal 
from  Gill  as  the  agent  of  Wilkins.  Witness  then  went  to  defendant 
about  the  matter,  and  defendant  said  that  he  bought  and  paid  for  the 
steer,  and  had  his  bill  of  sale  on  record,  and  would  fight  Wilkins  in 
court  for  title  to  the  animal.  Witness  spoke  to  defendant  several 
times  afterwards,  on  which  occasions  he  promised  to  pay  witness, 
and  fall  back  on  his  vendor  for  reimbursement.  Witness  was  not 
aware  that  he  had  ever  done  so. 

Tom  Gill  was  the  next  witness  for  the  State.  He  testified  that 
he  knew  J.  F.  Wilkins  of  Young  county,  and  was  familiar  with  his 
stock  brand.  On  or  about  November  1,  1884,  the  witness  saw  the 
steer  alleged  to  have  been  stolen  in  Shoemaker's  pasture  near  Deca- 
tur. He  told  Shoemaker  that  the  animal  belonged  to  Wilkins.  The 
witness  subsequently  saw  Wilkins  and  told  him  that  he  had  seen 
the  steer  in  Shoemaker's  pasture.  Wilkins  thereupon  authorized 
witness  to  recover  the  animal  for  him.  Witness  then  called  upon 
Shoemaker  and  sold  him  the  steer.  When  Wilkins  came  to  Decatur, 
a  short  time  afterwards,  witness  went  with  him  to  Shoemaker's  past- 
ure, where  Wilkins  saw  and  identified  the  animal,  and  thence  called 
with  him  upon  Shoemaker,  who  paid  Wilkins  for  the  animal.  That 
animal  was  in  Wilkins's  brand.  Before  this  last  transaction,  and 
subsequent  to  the  sale  of  the  steer  to  Shoemaker  by  the  defendant, 
the  witness  made  it  his  business  to  see  and  talk  to  defendant  several 
different  times  about  the  animal.  Defendant  at  first  told  the  wit- 
ness that  he  bought  the  entire  brand  in  which  the  animal  was 
branded,  paying  therefor  $100,  which  money  he  drew  from  a  Deca- 
tur bank.  At  another  time  he  told  the  witness  that  he  gave  two 
horses  for  the  brand.  Wilkins  OAvned  a  few  scattering  cattle  in  the 
western  part  of  Wise  county  in  the  fall  of  1884,  branded  82  barred 
out, —  that  is,  a  horizontal  bar  across  the  figures  82. 
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J.  F.  Wiikins  testified,  for  the  State,  that  his  residence  was  in 
Young  county.  He  owned  the  steer  mentioned  in  the  indictment, 
at  the  time  it  was  placed  in  Shoemaker's  pasture.  The  witness  last 
saw  the  animal  described  in  June  or  July,  1884,  in  the  eastern  part 
of  Wise  county,  where  it  was  dropped  from  a  herd  which  was  then 
being  driven  by  witness  from  Young  county  to  Sherman.  The 
brands  on  the  animal  which  the  witness  remembered  were  a  circle-Z 
on  the  side  and  a  plain  Z  on  the  hip.  Witness  had  cattle  in  such 
brand,  and  also  cattle  branded  14  barred  out  and  82  barred  out 
Witness  had  a  few  cattle  in  each  brand  in  the  western  part  of  Wise 
coanty.  Some  of  them  had  been  dropped  from  herds  en  rouU  to 
market,  and  some  had  drifted  there  from  Young  county. 

Ben  Heath  was  the  next  witness  for  the  State.  He  testified  that 
he  lived  in  Hunt  county.  He  was  attached  and  brought  to  court  as 
a  witness  for  the  defendant.  The  witness's  mother,* some  time  in 
the  year  1884,  received  a  letter  from  the  defendant  stating  that  he 
had  found  some  of  her  cattle  in  Wise  county,  and  advising  her  to 
send  witness  to  said  county  to  see  about  them.  Witness  and  his 
mother  once  owned  cattle  in  Wise  county,  and  left  some  six  or  seven 
head  in  that  county  belonging  to  them,  in  the  circle-Z  brand.  Wit- 
ness went  to  defendant's  house  in  Wise  county  in  response  to  defend- 
ant's letter,  and  when  he  arrived  the  defendant  told  him  of  a  lot  of 
stray  cattle  running  in  Wise  county.  He  asked  witness  to  execute 
to  him  a  bill  of  sale  to  the  stray  cattle',  so  that  he  could  gather  them. 
Witness  went  with  the  defendant  to  Denton  creek  in  Wise  county, 
and  saw  the  steer  described  in  the  indictment.  Witness  did  not  sell 
or  offer  to  sell  that  steer  to  the  defendant  or  anybody  else.  No  one 
else  was  with  witness  and  defendant  when  they  saw  the  steer  on 
Denton  creiek.  Witness  did  not  want  to  execute  a  bill  of  sale  to 
defendant,  conveying  any  cattle,  but  defendant  frightened  him  into 
doing  so  by  threatening  that,  if  he  did  not  execute  such  a  bill  of 
sale,  one  Campbell  would  prove  witness's  pony  away  from  him,  and 
leave  him,  witness,  in  Wise  county,  unable  to  get  home.  Witness 
remained  in  Wise  county  about  six  weeks,  unable  to  get  away  from 
the  defendant.  Either  the  defendant  or  one  of  his  brothers  was 
with  the  witness  the  whole  of  the  time  during  witness's  stay  in  Wise 
county.  Witness  had  no  recollection  of  passing  a  single  night  dur- 
ing those  six  weeks  at  any  house  other  than  old  man  Hornsberger's 
or  Joe  Hornsbergor's,  except  when  the  defendant  kept  him  com- 
pany. Old  man  Hornsberger  lived  near  Paradise  in  Wise  county. 
Witness  and  his  mother  lived  near  that  town  during  the  preceding 
year,  and  the  year  previous  to  that  they  lived  at  Bridgeport,  some 
Vol.  XIX— 22 
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eight  miles  from  Hornsberger's.    Witness  had  a  limited  acqaai ntance 
in  Paradise.    He  knew  Fred  Mershon,  the  county  treasarer,  Billy 
Mersbon,  county  commissioner,  and  with  'Squire  Ehodes.    Witness 
}  saw  each  of  those  parties  in  Wise  county  often  before  be  executed 

the  bill  of  sale  to  defendant,  but  he  never  mentioned  to  them  or  to 
any  one  else  that  the  defendant  was  trying  to  make  him  execute  a 
false  bill  of  sale  in  order  to  enable  him  to  steal  stray  cattle.  Wit- 
ness was  afraid  to ;  he  was  afraid  of  being  robbed  (mobbed  ?).  When 
the  witness  signed  the  bill  of  sale,  which  he  did  in  an  office  in  the 
court-house  building,  he  thought  he  was  signing  a  power  of  attorney. 
7he  witness  did  not  tell  the  man  who  wrote  the  bill  of  sale  that  he, 
witness,  was  executing  the  bill  of  sale  because  he  was  afraid  not  to. 
The  witness  never  offered  to  sell  the  steer  described  in  the  indict- 
ment to  Tom  Hunter,  Mitch.  Hornsberger,  Jim  Munday,  or  any> 
body  else.  Witness  only  offered  to  sell  the  cattle  in  the  circle-Z 
brand.  He  offered  to  sell  other  cattle  than  the  circle-Z  cattle  to 
Campbell,  but  was  told  by  defendant  to  offer  Campbell  the  circle-Z 
cattle  too,  so  as  to  secure  a  witness  in  the  event  of  trouble.  Witness 
thereupon  offered  to  sell  Campbell  the  cattle  mentioned  in  the  bill 
of  sale  to  the  defendant.  When  witness  was  brought  to  Decatur  in 
charge  of  the  officers,  he  was  met  at  the  railroad  depot  by  the 
defendant,  his  brothers,  and  Tom  Hunter  and  Jim  Munday.  They 
advised  witness  to  testify  so  as  to  acquit  defendant,  and  that  then 
defendant  would  so  testify  as  to  acquit  the  witness;  that  defendant 
would  not  permit  the  witness  to  lie  in  jail  exceeding  three  weeks. 
From  the  depot  the  witness  and  the  parties  named  went  to  the  pub- 
lic square,  when  the  officer  in  charge  of  witness  left  them.  The 
Hornsberger  brothers,  including  defendant,  and  witness  and  Hunter 
went  then  to  the  law  office  of  Lovejoy  &  Verne,  attorneys  for  the 
defendant.  There  in  that  office,  in  the  presence  of  defendant^  Mitch, 
and  Drest  Hornsberger,  Hunter,  Munday  and  Mr.  Lovejoy,  witness 
stated  to  Mr.  Yerne  that  the  transaction  between  witness  and 
defendant  was  all  fair  and  in  good  faith;  that  he,  witness,  and  his 
mother,  owned  the  cattle  described  in  the  bill  of  sale;  that  he,  wit- 
ness, sold  the  same  to  defendant,  and  that  defendant  paid  him  for 
them.  Witness  made  this  statement  to  Mr.  Verne  because  he  was 
afraid  of  being  mobbed  by  defendant  and  his  brothers  if  be  did  not^ 
On  the  day  following  the  conversation  in  the  office,  witness  met  Mr. 
Verne  on  the  street  and  told  him  that  his  statement  of  the  day  be- 
fore was  true.  Defendant  gave  witness  an  old  pony  and  a  pair  of 
boots  for  the  bill  of  sale.  Witness  became  frightened  on  the  day 
after  his  arrival  in  Wise  county  in  answer  to  defendant's  letter^  and 
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was  frightened  until  he  got  home.  After  the  parties  named  left 
Love'py  &  Verne's  oflBco,  defendant  told  witness  to  swear,  when  on 
the  stand,  to  the  statement  he  had  jast  made;  that  it  would  result 
in  his  acquittal,  and  might  result  in  witness  being  jailed  for  a  few 
days;  bat  that  he,  defendant,  would  get  witness  out  of  the  trouble 
alJ  right  Witness  then  went  to  the  court-house  and  was  recognized 
as  a  witness.  The  county  attorney,  in  the  presence  of  the  sheriflf 
and  deputy  sheriff  Lindsey,  then  talked  to  witness  about  the  case, 
and  witness  related  the  history  of  the  whole  transaction  just  as  he 
lias  related  it  on  this  stand.  Defendant  told  witness  that  some  stray 
cattle  in  the  82  '* barred  out"  brand  were  running  in  the  western 
part  of  Wise  county,  on  West  Fork  creek,  which  could  be  had. 
Defendant  and  witness  got  one  cow  in  that  brand,  which  defendant 
took.     The  State  closed. 

Defendant  introduced  in  evidence  the  following  bill  of  sale: 
"  The  State  of  Texas,  \ 
County  of  Wise.        J 
"  Know  all  men  by  these  presents  that  we,  Benjamin  Heath  and 
Jane  Heath,  of  Hunt  county,  Texas,  for  and  in  consideration  of 
$100  to  us  in  hand  paid  by  Alexander  Hornsberger,  of  the  county 
of  Wise  and  said  State,  the  receipt  of  said  amount  we  hereby  ac- 
knowledge, have  sold,  bargained  and  transferred  to  the  said  Alex- 
ander Hornsberger  the  following  described  personal  property:    The 
entire  stock  of  cattle  now  belonging  to  the  said  Jane  Heath  in  the 
following  marks  and  brands,  the  principal  mark  being  a  crop  off 
the  left  an4  overslope  off  the  right  ear,  and  also  in  various  other 
marks,  and  branded  circle-Z  on  different  parts  of  the  animals,  and 
some  branded  also  Z,  and  the  older  cattle  having  82  (barred  out) 
brand,  and  known  as  the  Heath  stock  of  cattle.    To  have  and  to 
hold  the  above  described  property,  unto  the  said  Alexander  Horns- 
berger, his  heirs  and  assigns  forever. 
**  Witness  our  hands  this  8th  day  of  October,  A.  D.  1884. 

His 

"Jane  Heath,  by  Benjamin  x  Heath,  Agent. 

Mark. 

His 

"W.  P.  Yankatta."  "Benjamin  ^  Heath." 

Mark 

"  Thb  State  of  Texas,  ) 
County  of  Wise.        f 
"  Before  me,  John  W.  Hogg,  clerk  of  the  county  court  in  and  for 
Wise  coonty,  Texas,  this  day  personally  appeared  Benjamin  Heath, 
proven  to  be  the  person  whose  name  is  sutecribed  to  the  foregoing 
bill  of  sale^  by  the  oath  of  W.  H.  Mershon,  and  the  said  Benjamin 
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Heath  acknowledges  that  he  signed  said  instrament  as  the  agent 
for  Jane  Heath,  and  for  himself,  for  the  purposes  of  and  considera- 
tion therein  expressed. 

"  In  testimony  whereof,  I  have  hereto  set  my  seal  of  office  and 
fiignature  officially,  this  October  8,  A.  D.  1884. 

[l.  8.]  "John  W.  Hoao,  Co.  Clk.  Wise  Co.,  Texas. 

"  By  T.  A.  Fuller,  Deputy.'' 

The  defendant  next  introduced  in  evidence,  from  the  record  of 
marks  and  brands,  the  following: 


Nakb  or 

OVMER. 

Place  of 
Rbsidbnob. 

Kind  or 
Animal. 

Marks. 

Bbands 

Location 
or  Brand. 

Month.  Day.  Tear 

Alexander 
Hornaberger. 

Faradiae. 

Cattle. 

Crop  off    left, 
and    over- 
slope  and 
two  under- 
bits  in    the 
right  ear. 

Zand 
Circlo- 
Z. 

Various 
localiUes. 

10.           8.      I88i 

Tom  Hunter  testified,  for  the  defense,  that  he  and  the  defendant 
wore  brothers-in-law.  Witness  lived  in  Denton  county.  He  knevr 
Ben  Heath,  the  State's  witness,  who  lived  in  Hant  county,  and  saw 
hira  in  Wise  county  in  October  or  November,  1834^.  Witness  also 
knew  the  steer  mentioned  in  the  indictment.  Witness  and  Jim 
Munday,  en  route  from  Denton  to  Wise  county,  in  October  or  Ko- 
vember,  1884,  met  the  defendant  and  Ben  Heath  on  Denton  creek 
in  the  east  edge  of  Wise  county,  and  were  with  them  when  they, 
the  defendant  and  Heath,  stopped  to  examine  the  steer.  Heath  had 
tried  several  times  to  sell  the  same  cattle  to  witness  which  he  finally 
sold  to  defendant.  He  offered  to  sell  the  witness  the  cattle  in  the 
circle-Z  brand,  claiming  that  those  cattle  belonged  to  him  and  his 
mother,  and  were  left  by  them  when  they  moved  from  Wise  to  Hunt 
county.  The  defendant  knew  where  the  steer  was,  and  went  with 
Heath  to  see  it,  and  Heath  told  defendant  that  the  steer  belonged 
to  him.  It  was  admitted  by  the  defense  that  the  witness  Hunter 
was  under  indictment  for  the  theft  of  a  bale  of  cotton,  and  that  the 
defendant  was  a  witness  for  him. 

Jim  Munday,  another  brother-in-law  of  the  defendant,  testified 
to  the  same  facts  as  those  narrated  by  Hunter,  and  in  substantially 
the  same  languaga  He  stated,  in  addition,  that  he  was  with  the 
ilornsberger  boys  when  they  met  the  witness  Heath  at  the  depot 
on  his  arrival  in  Decatur.  Heath  did  not  appear  in  the  least  alarmed. 
No  one  of  the  party  who  went  with  Heath  to  Lovejoy  &  Verne's 
ofQce  made  any  threats  of  violence  against  him.    Witness  heard  the 
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conversation  at  the  law  office  between  Mr.  Verne  and  Heath.  Heath 
said  that  be  bad  authority  from  bis  mother  to  sell,  and,  for  her  and 
himself,  had  sold  the  cattle  to  the  defendant,  and  execated  his  bill 
of  sale;  and  that  the  steer  mentioned  in  the  indictment  was  one  of 
the  animals  he  sold  the  defendant.  Defendant  knew  that  the  steer 
was  on  Denton  creek,  and  went  with  Heath  to  see  it. 

Mitch.  Hornsberger,  the  defendant's  brother,  testified  for  the  de- 
fense that  he  remembered  Heath's  visit  to  Wise  county  in  1884r,  and 
his  sale  of  cattle  to  the  defendant.  Heath  tried  to  sell  to  the  wiu 
itess  the  same  cattle,  which  he  claimed  that  bo  owned.  Witness, 
acting  for  bis  brother,  the  defendant,  delivered  to  Heath,  in  pay- 
ment for  tho  cattle,  a  pony  valued  at  $40,  a  saddle  valued  at  $15, 
and  a  pair  of  boots  valued  at  $5.  Defendant  got  the  witness  to 
negotiate  the  trade  with  Heath,  because  Heath  appeared  to  fear 
that  defendant  would  cheat  him. 

M.  Campbell  testified  that  Heath  had,  in  defendant's  presence, 
tried  to  sell  him,  witness,  the  same  cattle  which  be  afterwards  sold 
the  defendant. 

Charles  Verne  was  the  defendant's  next  witness.  He  testified 
that,  on  tho  second  day  next  preceding  this  trial,  the  Hornsberger 
boys,  including  the  defendant,  with  Hunter  and  Munday,  camo 
into  bis  ofiice  with  Ben  Heath,  and  Introduced  him  to  witness  as 
the  witness  for  the  defense  who  bad  been  brought  from  Hunt 
county.  Witness  asked  Heath  about  the  cattle  transaction  with  de- 
fendant, and  he  said  that  the  steer  mentioned  in  the  indictment 
was  one  of  the  animals  which  he  sold  to  the  defendant.  Heath 
did  not  in  the  least  appear  frightened,  but,  on  the  contrary,  very  in- 
dignant that  his  good  faith  in  the  transaction  should  be  questioned. 
Witness  met  Heath  on  the  streets  on  the  morning  after  the  abovo- 
mentioned  conference,  and  spoke  to  bim  again  about  the  matter, 
when  Heath,  who  appeared  excited  and  frightened,  told  witness  that 
ho  bad  been  advised  not  to  talk  about  the  matter  until  be  was 
placed  on  the  stand.  Witness  then  asked  Heath  if  he  bad  lied  to 
him  the  day  before.  He  said  that  be  bad  not;  that  be  told  witness 
the  truth.     The  defense  closed. 

Joe  Barnes  was  the  first  witness  introduced  by  the  State  in  rie- 
bottal.  Ho  testified  that  be  knew  Mrs.  Jane  Heath  and  Ben  Heath 
when  they  lived  in  Wise  county.  Mrs.  Heath  sold  her  stock  of 
cattle  when  she  moved  from  Wise  to  Hunt  county,  claiming,  how- 
ever, to  have  left  a  few  branded  circle-Z  on  the  hip.  Witness  re- 
numbered Ben  Heath's  visit  to  Wise  county  in  1884,  when  he  is  said 
to  have  executed  the  bill  of  sale  to  the  defendant.    Most  of  bis 
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• 
time  while  in  Wise  county  on  that  visit,  Heath  stayed  with  the 
Hornsbergers.  He  was  offering  to  sell  the  circle-Z  brand  of  cattle, 
but  no  other  brand  that  witness  heard  of.  Heath  was  a  youth  of 
perhaps  seventeen  years  of  age,  very  weak  minded,  and  easily  in- 
fluenced by  others. 

Frank  Morris  and  Bud  Moore  testified,  for  the  State,  in  rebuttal, 
that  they  remembered  the  occasion  of  Ben  Heath's  return  to  Wise 
county  in  1884.  They  knew  that  he  then  offered  for  sale  the  circle-Z 
brand,  in  which  brand  he  claimed  that  he  and  his  mother  owned 
a  few  head  of  cattle  remaining  in  Wise  county.  They  never  heard 
of  his  trying  to  sell  any  other  brand. 

W.  H.  Mershon  testified  that  he  identified  Ben  Heath  to  Mr. 
Fuller,  the  deputy  county  clerk,  before  whom  the  bill  of  sale  in  evi- 
dence was  acknowledged,  as  a  boy  he  had  known  about  Paradise  a 
year  or  two  before.  He  did  this  at  the  request  of  the  defendant. 
M.  Campbell's  reputation  for  truth  and  veracity  was  so  bad  that  he 
was  not  entitled  to  credit  on  the  witness  stand. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

The  transcript  brings  up  no  briefs  for  the  appellant 

J.  J?.  BurtSy  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  the  theft  of  a  steer,  the 
property  of  J.  A.  Wilkins.  The  ,record  discloses  that  there  were 
many  cogent  facts  tending  to  prove  that  one  Ben  Heath,  upon  whose 
testimony  the  State  mainly  relied  for  a  conviction,  was  an  accom- 
plice. Upon  the  subject  of  an  accomplice  the  trial  judge  charged 
as  follows: 

"  An  accomplice  is  one  who  is  not  present  at  the  commission  of 
an  offense,  but  who  before  the  act  is  done  advises,  commands  or  en- 
courages another  to  commit  the  offense,  or  who  agrees  with  the 
principal  offender  to  aid  him  in  the  offense,  or  who  proposes  aid 
prior  to  the  commitment  of  an  offense,  for  the  purpose  of  assisting 
in  the  execution  of  the  offense.  In  this  case,  if  you  find  beyond  a 
reasonable  doubt  that  the  testimony  of  the  witness  Bob  Heath  is 
true,  then  he  is  an  accomplice,  and  I  charge  you  that  a  conviction 
cannot  be  had  upon  the  testimony  of  an  accomplice  unless  corrobo- 
rated by  other  evidence  tending  to  connect  the  defendant  with  the 
offense  committed,  and  the  corroboration  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense."  To  this  charge  defendant 
excepted  when  given,  and  reserved  his  bill. 
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Whether  the  testimony  of  the  witness  was  true  or  false  is  never 
the  test  as  to  whether  he  is  an  accomplice  or  not.  His  testimony 
may  be  false  in  some  respects  and  trae  in  others,  and  yet  he  may  or 
may  not  be  an  accomplice.  If  true  in  regard  to  some  part  and  false 
in  another,  the  jury  would  be  placed  in  an  embarrassing  situation; 
hence  this  charge  is  calculated  to  confuse  and  mislead  the  jury. 

Again,  this  charge  makes  Heath  an  accomplice  alone  in  the  event 
that  the  jury  should  believe  his  testimony  to  be  true;  thus  exclud- 
ing the  jury  from  considering  the  testimony  of  the  other  witnesses 
in  determining  the  question.  This  is  error  for  which  the  judgment 
is  reversed. 

The  learned  judge  seems  to  be  impressed  with  the  idea  that  the 
word  accomplice  as  used  in  article  741,  Code  Criminal  Procedure, 
and  as  used  in  article  219,  Penal  Code,  are  to  be  given  the  same 
meaning.  In  this  there  is  mistake,  because  this  word  as  used  in 
article  741,  Code  Criminal  Procedure,  includes  principals  and  acces- 
sories as  well  as  accomplices  technically.  (  Williams  v.  The  State, 
42  Texas,  392;  1  Texas  Ct.  App.,  301;  id.,  628;  2  Texas  Ct.  App., 
588;  3  Texas  Ct.  App.,  575.) 

As  applicable  to  the  facts  of  this  case  there  may  not  have  been 
error  in  the  charge  in  regard  to  this  matter,  for  the  evidence  tends 
to  show  that  Heath  was  an  accomplice  technically. 

Because  of  the  error  in  the  charge  as  above  noted,  the  judgment 
is  reversed  and  the  case  remanded. 

JReversed  and  remanded. 
[Opinion  delivered  November  14,  1885.] 


[No.  2033.] 
Bob  White  v.  The  State.  39  eoe 

1.  PBAcrncHE.— Charge  op  the  Court  Upon  the  Weight  of  EvroENCE  is  not 

necessarUy  cause  for  reversal  unless  it  appears  by  bill  of  exceptions  that  it 
was  objected  to  at  the  proper  time  in  the  court  below,  in  order  to  enable 
that  court  to  correct  such  charge  or  withdraw  it  from  the  jury.  But  see 
the  statement  of  the  case  for  a  charge  held  not  to  be  vulnerable  to  the  objec- 
tion that  it  is  upon  the  weight  of  the  evidence,  inasmuch  as  the  objection- 
able clause  is  fully  corrected  by  the  remaining  portions  of  the  paragraph. 

2.  Same  — Alibi.—  If  the  court  below,  having  misdirected  the  jury  in  its  gen- 

eral charge  as  to  an  issue  in  the  case,  gives  a  special  charge  at  the  request  of 
the  defendant  which  embodies  correctly  the  law  upon  the  question,  the  de- 
fendant cannot  be  heard  to  complain  of  the  misdirection  in  the  general 
charge.  See  the  statement  of  the  case  for  the  origiual  and  special  charges 
upon  tfte  question  of  al^i. 
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8.  Practige  m  THIS  CJouRT— New  Trial  — Newly  Discovered  EvmENcat— 
The  defendant^tf  motion  for  new  trial  based  upon  newly  discovered  evid^ace 
was  contested  in  the  court  below  upon  affidavits  pro  and  con.  Heidy  that 
this  court  will  not  interfere  with  the  ruling  of  the  trial  court  upon  such 
question  of  fact  in  the  absence  of  a  clear  showing  that  the  ruling  was 
erroneous. 

4.  Theft  — Fact  Case.— See  the  statement  of  the  case  for  evidence  hdd  suf- 
ficient  to  support  a  conviction  for  horse  theft. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before 
the  Hon.  D.  H.  Scott. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  prop- 
erty of  Newton  Wilkes,  in  Fannin  county,  Texas,  on  the  4th  day  of 
August,  1884.  A  term  of  six  years  in  the  penitentiary  was  the 
penalty  assessed. 

Newton  Wilkes  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  Fannin  county,  Texas,  and  knew  the  defendant, 
whom  he  identified  in  open  court.  A  horse  was  stolen  from  the 
witness  in  Fannin  county,  on  the  night  of  Monday,  August  4, 1884. 
That  animal  was  the  personal  property  of  the  witness,  and  was 
taken  from  his  lot  on  the  night  stated,  without  his  knowledge  or 
consent.  The  animal  was  a  yellow  gelding,  fifteen  hands  high,  be- 
tween nine  and  ten  years  old,  blaze-faced,  and  black  striped  on  the 
back.  lie  was  branded  H  H  on  tho  left  shoulder.  The  witness 
last  saw  that  horse,  before  he  was  taken,  about  dark  on  the  night  of 
August  4,  1884.  and  missed  him  early  on  the  next  morning,  Tuesday, 
August  5th.  Witnesses  brother  Mat  went  to  Bonham  and  bad  the 
sheriff  of  Fannin  county  to  issue  and  mail  descriptive  circulars. 
Witness  and  others  got  on  the  trail  of  the  horse  and  tracked  him 
some  three  and  a  half  or  four  miles  in  the  direction  of  Stephens- 
ville.  The  witness  next  saw  his  horse  on  the  following  Sunday  in 
Mineola,  Texas,  in  possession  of  City  Marshal  Cogburn,  who  deliv- 
ered the  horse  to  witness. 

Mat  Wilkes  was  the  next  witness  for  the  State.  He  testified  that 
between  11  and  12  o'clock  on  the  night  of  Monday,  August  4, 1884, 
he  saw  Newt.  Wilkes's  yellow  gelding  tied  to  a  wagon  ia  Newt's 
lot,  and  fed  him  some  oats.  He  missed  that  horse  early  on  the  fol- 
lowing morning.  He  was  taken  from  the  lot  between  midnight  of 
August  4th  and  daylight  of  August  5th.  Witness  had  been  to  meet- 
ing at  Owens  Chapel,  and  saw  and  fed  the  horse  as  stated  on  his 
return  to  Newt.'s  house.  Witness  next  saw  the  horse  on  the  follow- 
ing Wednesday  week,  when  Newt.  Wilkes  got  home  with  him. 
There  was  a  bright  moon  on  the  night  of  August  4,  1884.^ 
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Moses  Brasbier  was  the  next  witness  for  the  State.  He  testified 
that  at  present  and  for  two  years  he  had  been  living  about  three 
miles  east  of  Mineola,  in  Wood  connty,  Texas.  For  two  nights  and 
one  day  in  the  month  of  Augast,  1884,  the  witness  had  possession 
of  the  horse  described  in  the  indictment  in  this  case.  About  dark 
on  the  evening  of  Thursday,  August  7,  1884,  a  man  came  to  the 
Witney's  house,  and  left  the  horse  with  witness,  to  be  called  for 
when  he  returned  in  a  few  days.  The  man  rode  up  to  the  witness's 
house  from  the  south,  got  down  from  his  horse,  came  in  and  asked 
for  a  drink  of  water.  He  took  a  seat  on  the  porch,  talked  awhile, 
took  another  drink  of  water,  and  finally  said  that  he  was  sick,  and 
that,  as  he  generally  got  very  sick  when  he  got  sick  at  all,  he  wanted 
to  go  home.  He  then  made  some  inquiries  about  trains  and  stock, 
and  finally,  after  remaining  at  the  witness's  house  until  after  night 
set  in,  he  asked  witness  to  take  and  keep  his  horse  until  he  called 
for  him,  which  he  would  do  in  a  few  days.  Witness  at  first  declined, 
pleading  that  he  had  no  place  to  keep  the  horse.  The  man  insisted 
that  the  witness  should  take  and  use  the  horse  for  his  keep  until  he 
called  for  him,  and  witness  finally  consented.  He  then  asked  the 
witness  his  name  and  entered  it  in  a  day-book,  to  do  which,  the 
witness  having  no  other  light,  got  him  a  pine  wood  light,  and  held 
it  while  he  wrote  the  witness's  name  in  a  day-book.  Witness  ob- 
served the  man  closely  while  he  wrote.  Witness's  daughter  also 
watched  the  man  while  he  wrote,  and  laughed  at  him,  and  afterwards 
told  the  witness,  who  could  not  write,  that  she  laughed  at  the  bad 
writing  of  the  man  and  his  incorrect  spelling  of  witness's  name. 
Witness's  wife  told  witness  that  he  should  have  made  the  man  give 
his  name,  w*hich  witness  neglected  to  do.  The  man  was  young, 
dark  complected,  was  spare  of  build,  wore  a  small  moustache,  dark 
clothes  and  a  low-crowned,  broad-brimmed  black  hat.  The  left 
sleeve  of  his  coat,  between  the  elbow  and  shoulder,  was  torn,  as 
though  rent  by  brush.  He  had  a  gun  and  saddle-bags,  which  he 
took  off  with  him.  When  he  left  witness's  house  on  that  night,  he. 
got  on  the  railroad  track  and  went  west  towards  Mineola.  Witness 
could  bear  him  walking  on  the  railroad  ties  for  several  hundred 
yards  in  the  direction  of  Mineola — a  pair  of  large  bell-spurs  he 
wore  making  considerable  noise.  That  man  first  passed  witness's 
house  on  that  day  about  two  hours  before  sundown,  going  south,  at 
which  time  witness  was  at  work  at  the  back  part  of  his  field.  The 
main  Mineola  road,  going  east,  lay  north  of  witness's  house,  about 
a  mile.  Another  road  lay  south  of  the  witness's  house  about  a 
^  quarter  of  a  mile.    The  road  running  north  and  south,  on  which 
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the  man  came  to  witness's  boose,  was  a  neighborhood  road.  The 
witness  bad  just  palled  off  bis  boots  when  the  man  came  to  his 
house  on  the  evening  in  question.  There  was  no  light  about  the 
house  except  the  torch  light  above  alluded  to,  but  it  was  still  light 
enough  for  the  witness  to  see,  when  the  man  first  stopped  at  his 
gate,  that  he  was  a  white  man.  The  timber  about  the  witness's 
house  had  been  cut  away. 

The  bar  of  the  court  room  was  full  of  persons,  and  the  defendant 
was  seated  in  a  chair  directly  behind  that  taken  by  the  witness 
when  brought  from  the  room  in  which  the  witnesses  were  held 
under  the  rule.  The  prosecuting  counsel  told  tbe  witness  to  stand 
up  and  point  out  the  man  who  left  the  horse  at  his  house,  if  that 
man  was  in  the  court  room.  Witness  stood  up,  and,  after  looking 
over  the  room,  pointed  to  the  defendant  and  declared  him  to  be  the 
man  who  left  the  horse  at  his  house  in  Wood  county,  Texas,  on  the 
night  of  August  7,  1884.  Shortly  after  witness  turned  the  horse 
over  to  Mr.  Cogburn,  which  he  did  after  having  the  horse  in  his 
possession  two  nights  and  one  day,  that  gentleman  showed  witness 
a  photograph,  and  asked  if  witness  knew  whose  picture  that  was. 
Witness,  without  having  seen  the  picture  before,  and  without  taking 
it  in  his  hands,  replied  to  Cogburn:  **That  is  the  picture  of  the  man 
who  left  the  horse  at  my  house."  Witness  was  taken  to  Bonham 
not  long  after  the  horse  was  turned  over  to  Cogburn,  and,  in  the 
presence  of  the  sheriff,  was  confronted  with  a  number  of  prisoners, 
among  whom  he  readily  identified  the  defendant  on  trial  as  the 
party  who  left  the  horse  at  his  house,  as  stated.  Witness  next  saw 
and  identified  the  defendant  at  the  last  term  of  court.  He  remem- 
bered and  recognized  the  defendant  by  his  features,  and  not  from 
the  impression  made  on  his  mind  by  the  picture. 

The  witness  was  subjected  to  a  very  rigid  cross-examination  by 
the  defense,  but  it  wrought  no  material  variance  in  his  testimony  in 
chief,  nor  elicited  other  statements  of  consequence. 

Eliza  Brashier,  the  wife  of  the  last  witness,  testified,  for  the  State, 
that  the  defendant,  riding  the  horse  mentioned  in  the  indictment, 
came  to  her  house  on  the  evening  of  August  7,  1884,  about  two 
hours  before  sunset.  He  got  down  from  his  horse,  came  into  the 
house  and  asked  for  a  drink  of  water,  saying  that  he  was  tired  and 
sick.  Witness's  mother  gave  him  some  water,  and  he  then  asked 
some  questions  about  horse-stock.  He  soon  left,  going  south.  He 
came  back  after  dark,  the  witness  did  not  know  from  which  direc< 
tion.  He  sat  down  on  the  porch  and  said  that  he  wanted  some  more 
of  that  good  water.    He  then  asked  witness's  husband  to  take  and 
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keep  his  horse  for  him,  and  when  he  left  he  left  his  horse.  Witness 
looked  at  him  critically.  He  bad  on  a  brown  looking  coat,  a  black 
hat,  and  light  colored  "  overalls,"  which  looked  faded.  One  of  the 
sleeves  of  his  coat,  between  the  elbow  and  shoulder,  was  torn.  He 
remained  at  the  house  an  hour  or  two.  He  left  a  saddle  and  an  old 
sack,  besides  the  horse,  but  carried  off  his  gun  and  saddle-bags.  He 
wore  then,  as  well  as  witness  could  now  remember,  a  small  mous- 
tache and  chin  whiskers.  Witness  then  pointed  out  the  defendant 
as  the  man  who  brought  and  left  the  horse  at  her  house. 

Cross-examined,  the  witness  testified  that  she,  her  husband  and 
daughter,  were  present  on  the  gallery  of  their  house  while  defend- 
ant was  there  on  the  evening  of  August  7,  1884.  They  had  no  fire 
in  the  house,  and  the  witness  did  not,  on  the  former  trial  of  this 
case,  swear  that  they  did  have  a  fire.  Witness  did  not  see  the  de^ 
fendant  write  his  name.  Witnesses  daughter  disputed  with  her 
father  about  his  testimony  on  the  former  trial  as  to  what  she,  the 
said  daughter,  said  about  the  writing.  The  daughter  claimed  that 
she  did  not  say  at  the  time  that  the  name  was  written  wrong,  but 
that  she  did  say  it  was  poor  writing — or  perhaps  she  reversed  it,  and 
claimed  that  she  did  not  say  the  writing  was  bad,  but  did  say  that 
the  name  was  written  wrong.  Witness  did  not  remember  what,  but 
did  remember  that  something  passed  between  her  husband  and 
daughter  about  the  writing  and  her  husband's  testimony  in  regard 
thereto.  The  witness  last  saw  the  defendant,  prior  to  this  trial,  in 
the  yard  of  the  court-house  in  Bonham,  when  she  identified  him  in 
a  crowd  of  other  prisoners  and  pointed  him  out  to  the  sheriff.  Wit- 
ness knew  him  the  instant  she  saw  him.  The  witness  saw  and 
recognized  a  picture  of  the  defendant  in  the  possession  of  the  mar- 
shal of  Mineola,  shortly  after  the  horse  was  turned  over  to  the 
marshal  by  witness's  husband. 

Hannah  Farrar,  the  mother-in-law  of  Moses  Brashier,  testified,  for 
the  State,  that  she  lived  about  one  hundred  and  fifty  yards  distant 
from  Moses  Brashier  in  August,  1884.  Witness  remembered  the 
occurrences  at  Brashier's  house  on  the  7tb  day  of  that  month.  The 
defendant  came  to  that  house  in  the  evening,  got  two  drinks  of 
water,  and  said  that  he  was  tired  and  sick.  He  got  down  from  his 
horse,  and  witness  handed  him  the  water.  He  came  to  the  house 
from  the  north,  and,  leaving,  went  down  the  railroad.  He  remained 
but  two  or  three  minutes,  and  made  no  inquiries  that  witness  heard. 
He  had  a  gun  and  a  fine  black  coat  tied  behind  his  saddle.  One  of 
the  sleeves  of  his  coat,  the  right  sleeve  witness  thought,  was  torn. 
The  man  on  trial  was  the  man  referred  to  by  witness.  Witness 
would  know  him  under  any  and  all  circumstances.    She  recognised 
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him  at  the  last  term  of  this  court.  She  recognized  his  picture  in 
the  possession  of  Mr.  Cogburn,  a  few  days  after  he  left  the  horse  at 
Brash  ier's. 

Cross-examined,  the  witness  testified  that  the  man  who  came  to 
Brashier^s  house  on  the  day,  and  in  the  manner  stated,  was  clean 
shaven.  His  eyes  were  dark  and  his  hair  was  shingled  close.  He 
did  not  take  his  hat  from  his  head.  He  wore  a  fine  black  coat, 
brown  pants  and  a  pair  of  boots.  Witness  observed  no  foam  on 
the  horse,  but  saw  stripes  down  his  back  and  on  his  legs.  When  the 
Brashiers  and  witness  went  home  after  the  trial  at  the  last  term  of 
court,  Moses  Brashier's  little  daughter  laughed  at  him  about  his  tes- 
timony on  that  trial.  She  said  the  man  did  not  spell  Moses  Brash- 
ier's  name  right.  The  defendant,  when  he  came  to  Bt^ashier's  house, 
had  a  gun  and  a  pair  of  saddle-bags  with  him.  There  was  a 
small  hole  in  one  of  his  boots.  He  wore  a  small  black  moustache, 
and  a  small  patch  of  whiskers  on  each  side  of  his  face. 

Isham  Tell  testified,  for  the  State,  that  he  lived  in  Wood  county, 
scarcely  a  mile  north  from  the  house  of  Moses  Brashier.  Witness 
recollected  the  fact  that  a  man,  during  August,  1884,  left  a  horse  with 
Brashier.  He  saw  the  man  and  horse,  but  took  no  particular  notice 
of  either.  They  crossed  the  road  a  short  distance  ahead  of  witness. 
The  man  was  of  ordinary  size  and  spare  built.  Witness  declined 
to  point  out  any  particular  man  in  the  court  room  as  the  man  he 
saw  cross  the  road  ahead  of  him  on  the  occasion  referred  to,  as  he 
was  not  at  all  certain  he  could  do  so. 

Harrison  Eussell  testified,  for  the  State,  that  he  lived  about  three 
and  a  half  miles  east  of  Mineola,  and  about  one  and  a  half  miles 
distant  from  Moses  Brashier's  house.  Between  sundown  and  dark 
®ne  evening  early  in  August,  1884,  he  saw  a  young  man  of  dark 
complexion  riding  a  good  sized  yellow  horse  with  dark  mane  and 
tail,  and  striped  on  the  back  and  legs.  The  young  man  wore  a 
small  moustache,  but  no  whiskers.  The  witness  was  overtaken  on 
the  common  in  the  vicinity  of  his  house  by  the  man,  who  said  that 
he  was  lost,  and  asked  directions.  The  witness  was  not  sure  that 
he  had  seen  that  man  since,  but  it  was  his  impression  that  the 
defendant  was  the  man. 

Cross-examined,  the  witness  said  that  his  house  was  southwest  from 
Brashier's.  The  road  from  his  house  to  Brashier's  was  not  the  road 
to  Mineola.  The  man  when  he  left  the  witness  went  towards 
Brashier's.  It  was  nearer  dark  than  sundown  when  the  man  left  the 
witness  going  towards  Brashier^s.  The  interview  between  the  man 
and  witness  lasted  but  a  moment. 

A.  F.  Tucker  testified,  for  the  State,  that  on  the  night  of  Aug^ast 
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7, 1884,  at  about  10  o'clock  at  night,  he  saw  a  yoang  man  at  the 
door  of  the  car  shop  at  the  Mineola  depot,  and  heard  him  make  in- 
quiries concerning  the  departure  of  trains  for  Terrell  and  thence  to 
Bells.  The  young  roan  told  the  witness  that  his  name  was  Mapes. 
Witness,  having  a  nephew  of  that  name,  directed  considerable  atten- 
tion to  the  young  man,  thinking  possibly  there  might  be  some  re- 
lationship between  them.  The  young  man  wore  dark  clothes,  one 
of  the  sleeves  of  his  coat  being  torn.  He  wore  a  small  moustache, 
and  had  a  gun  in  his  hand,  which  attracted  the  witnesses  attention. 
Mineola  was  about  ninety  miles  distant  from  Bells.  Witness  had 
the  defendant  to  speak  the  word  '^  Mapes"  on  a  former  trial,  and 
took  his  voice  and  that  of  the  young  man  described  to  be  the  same. 
The  witness  then  pointed  out  the  defendant,  and  said  that  while  he 
would  not  positively  swear  that  he  was  the  same  young  man,  he 
was  morally  satisfied  that  he  was.  Mr.  Utiey  and  others  were 
present  and  heard  the  conversation  between  the  young  man  and  the 
witness  at  the  car-shop  doors.  It  was  night,  but  witness,  Utley  and 
others  had  lanterns  in  their  hands. 

Mr.  Utley  testified,  for  the  State,  that  on  the  night  of  August  7, 
1884,  between  10  and  12  o'clock,  he  saw  a  young  man  talking  to 
Mr.  Tucker  at  the  car-house  door  in  Mineola.  That  young  man 
asked  about  the  train  to  Bells.  He  had  a  gun  in  his  hands,  was 
youthful  in  appearance,  and  dressed  in  dark  clothes,  one  of  the 
sleeves  of  bis  coat  having  a  Y-shaped  rent  between  the  elbow  and 
shoulder.  The  witness  saw  the  same  young  man  on  the  next 
rooming,  when  he  put  his  gun  in  the  express  car,  and  got  on  the 
train  going  to  Bells.  That  train  left  Mineola  at  half-past  6  on  that 
morning,  on  a  schedule  speed  of  twenty-five  miles  per  hour.  Bells 
was  ninety  miles  distant  from  Mineola.  The  young  man  on  trial 
was,  in  the  opinion  of  the  witness,  the  same  young  man. 

Cross-examined,  the  witness  said  that  he  had  a  light  which  he  held 
down  in  bis -hand.  He  saw  the  young  man  but  a  few  moments  on 
the  night  of  August  7,  1884,  and  again  as  he  boarded  the  train  on 
the  next  day.  Witness  could  not  positively  swear  that  the  defend- 
ant was  that  young  man,  but  he  firmly  believed  him  to  be. 

Frank  Blair  testified,  for  the  State,  that  he  was  sheriff  of  Fannin 
county  when  the  defendant  was  arrested  and  jailed  for  the  theft  of 
Wilkes's  horse.  The  horse  was  recovered  through  Mr,  Cogburn, 
the  city  marshal  of  Mineola.  Witness  was  present  when  Moses 
Brashier  was  brought  to  the  Fannin  county  jail  the  first  time.  Wit- 
ness had  three  prisioners,  including  the  defendant,  brought  out  and 
passed  before  Brashier.    Brashier  identified  the  defendant  as  the 
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man  who  left  the  horse  at  bis  house  on  the  7th  day  of  August,  1884. 
Witness  did  not  put  Brashier  in  the  jail  with  the  other  prisoners, 
but  intimated  to  him  that  the  defendant  would  be  in  the  crowd  of 
prisoners  when  brought  out.    The  State  rested. 

Mrs.  Nicie  White,  the  defendant's  mother,  was  his  first  witness. 
She  testified  that  she  lived  about  eighteen  miles  from  Bonham  and 
about  three  miles  from  Newt.  Wilkes's  house  in  Fannin  county. 
Witness  knew  nothing  of  the  theft  of  Wilkes's  horse  until  the  arrest 
of  the  defendant.  The  theft  was  said  to  have  been  committed  on 
the  Monday  night  after  the  primary  election  in  August,  1884.  The 
defendant  was  at  home,  at  the  witness's  house,  on  that  evening  until 
after  supper.  After  supper  he  went  to  the  house  of  John  Shaw,  a 
neighbor,  and  returned  home  between  10  and  11  o'clock.  Harry 
Campbell  went  to  Shaw's  with  defendant,  and  returned  with  him 
and  remained  all  night.  Defendant  did  not  leave  witness's  house 
again  until  witness  and  her  family,  including  defendant,  started  to 
Grayson  county,  next  morning.  Defendant,  Tom  Burrell,  his  wife 
and  witness's  small  granddaughter  were  in  a  wagon  together.  The 
party  reached  Bells  on  Tuesday,  and  spent  Tuesday  night,  Wednes- 
day and  Wednesday  night,  at  Bill  Burrell's  house.  On  Thursday 
the  party  went  to  the  house  of  witness's  son  Charley  White  on 
Choctaw  creek.  They  met  Charley  White  on  the  way,  when  the 
defendant  got  on  his  horse  and  rode  with  Charley  until  they  reached 
Mr.  Moss's  house.  The  party  met  Charley  between  11  and  12  o'clock. 
Witness  and  those  with  her  got  separated  from  defendant  and  Charley 
on  the  way,  but  reached  Charley's  house  near  the  same  time.  Wit- 
ness saw  the  defendant  at  intervals  during  the  entire  stay  of  the 
party  at  Bells. 

Cross-examined,  the  witness  said  that  she  remembered  dates  tol- 
erably well.  The  defendant  was  at  home  on  the  night  of  Monday, 
August  4,  1884,  except  for  the  short  time  he  spent  at  Shaw's  house. 
He  cut  millet  in  the  field  all  day  on  Monday.  He  went  to  Shaw's 
on  foot  to  see  Shaw  about  some  hay.  Witness,  defendant,  Tom 
Burrell  and  his  wife,  witness's  granddaughter  Margaret  Eeeder,  and 
two  small  children  went  to  Bells  together  in  a  wagon.  They  had 
the  wagon  sheet  pinned  up  to  admit  air.  Defendant  had  a  saddle 
in  the  wagon  and  led  a  horse.  The  party  left  home  on  Tuesday 
morning  after  breakfast.  Tom  Burrell  did  not  go  home  on  the  next 
day.  The  party  reached  Charley  White's  on  Thursday  and  left  for 
home  on  Friday  morning,  and  reached  Owei^s  Chapel  about  dark 
on  that  evening.  On  their  way  to  Charley's  the  party  met  Charley 
near  Moss's  house.    Harry  Campbell  and  Dosia  Reed's  husband 
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slept  with  the  defendant  and  bis  brother.  Newt.  White,  on  the  wit- 
ness's porch,  on  the  night  of  Monday,  August  4, 1884.  John  Shaw 
came  by  witness's  house  after  defendant  and  Newt,  had  got  home. 
United  States  revenue  officer  Dodson  was  at  Charley  White's  when 
the  witness  and  her  party  arrived.  Defendant  could  neither  read 
nor  write,  though  he  went  to  school  a  short  time  to  E.  E.  Blair,  and 
learned  to  spell  a  little. 

Harry  Campbell  testified,  for  the  defense,  that  he  lived  northeast 
from  Bonham  and  about  a  mile  distant  from  the  residence  of  the 
mother  of  the  defendant.  Witness  remembered  the  night  on  which 
Wilkes's  horse  was  said  to  have  been  stolen.  Witness  was  with  the 
defendant  throughout  the  whole  of  that  night.  He  went  with  de- 
fendant and  Npwt.  White  to  John  Shaw's^  and  returned  with  them, 
and  slept  with  them  all  night.  Defendant  started  with  others  of 
his  family  to  Grayson  county,  after  breakfast  on  the  following  morn- 
ing. He  led  bis  horse  to  Grayson  county,  or,  at  least,  when  he 
started  he  was  leading  his  animal.  Witness  did  not  go  with  them, 
but  went  to  Bois  d'Arc  creek. 

Cross-examined,  the  witness  testified  that  be  lived  at  Mrs.  Whitens 
in  August,  1884,  and  had  then  lived  there  some  four  or  five  months. 
Defendant  cut  millet  all  day  of  Monday,  August  4,  1884.  Witness 
slept  with  defendant  that  night  on  a  pallet  on  the  porch.  John 
Shaw  came  by  Mrs.  White's  between  10  and  11  o'clock  on  that 
night.  Defendant  did  not  go  to  preaching  on  that  Monday  night. 
The  parties  who  started  to  Grayson  county  on  the  morning  after 
the  theft  were  Mrs.  White,  Tom  Burrell  and  wife,  Margaret  Eeeder, 
two  children  and  the  defendant,  who  rode  in  the  back  end  of  the 
wagon  and  led  his  horse.  The  parties  named  got  back  to  Mrs. 
White's  on  Friday  night.  The  Shaw  family,  except  Shaw  himself, 
were  at  home  when  witness  and  defendant  went  there  on  Monday 
night.    Witness  and  defendant  were  good  friends. 

Newt.  White,  a  brother  to  the  defendant,  testified  in  his  behalf 
that  he,  defendant  and  Harry  Campbell  went  to  Shaw's  house  to- 
gether on  the  Monday  night  on  which  Wilkes's  horse  was  said  to 
have  been  stolen.  They  left  home,  going  to  Shaw's,  between  sun- 
down and  dark,  and  stayed  there  until  10  o'clock.  Shaw  was  absent 
bat  his  wife  and  daughter  were  at  home.  Defendant,  witness  and 
Harry  Campbell  went  home  together  from  Shaw's,  and  slept  to- 
gether. Witness  ate  breakfast  at  home  on  the  next  morning.  De- 
fendant went  to  Jim  White's  to  get  his  horse  shod,  and  ate  break- 
fast there.  The  several  parties  named  by  previous  witnesses  for 
the  defense  left  for  Grayson  county  on  that  mornings  leaving  wit- 
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ness  at  home.  Defendant  rode  in  the  wagon  with  the  others,  and 
led  his  horse.  The  parties  returned  home  from  Grayson  county  on 
Friday  night. 

Cross-examined,  the  witness  said  that  he  occupied  his  time  on 
Monday,  August  4,  1884,  binding  millet.  Defendant  quit  cutting 
millet  when  the  sun  was  about  thirty  minutes  high.  Harry  Camp- 
bell cut  and  bound  a  small  quantity  of  millet.  The  parties  who 
went  to  Grayson  county  worked  one  of  Tom  Burrell's  horses.  De- 
fendant led  his  horse,  and  took  witness's  saddle,  leaving  his  own 
saddle  at  home.  The  three  horses  were  taken  to  Grayson  county 
in  order  that  Tom  Burrell  could  ride  one  home,  leaving  the  other 
two  to  be  worked  with  the  wagon.  Defendant  lived  between  thirty  < 
and  thirty-five  miles  from  Bells.  Charley  White  lived  about  ten 
miles  north  from  Bells.  Harry  Campbell  went  across  Bois  d'  Arc 
on  Tuesday  morning,  after  defendant  left  for  Grayson  county. 

Tom  Burrell  testified,  for  the  defense,  that  he  was  a  brother-in-law 
to  the  defendant.  He  remembered  the  theft  of  Newt.  Wilkes's  horse. 
It  was  said  to  have  been  stolen  on  the  night  of  Monday,  August  4, 
1884.  Witness  was  at  his  mother-in-law's  house  on  that  Monday. 
Defendant,  Newt.  White  and  Harry  Campbell  were  also  there.  Wit- 
ness saw  the  defendant  working  in  the  millet  field  on  that  day. 
Witness  declined  to  stay  to  supper,  as  his  wife  was  waiting  supper 
for  him,  and  he  left  for  home  a  few  moments  before  supper  was 
served  at  Mrs.  White's.  On  the  next  morning  (Tuesday)  witness 
and  the  parties  named  by  previous  witnesses,  including  the  defend- 
ant, went  in  a  wagon,  the  defendant  leading  his  horse,  to  Grayson 
county,  to  see  Charley  White,  witness's  brother  and  other  relatives. 
The  party  reached  Bolls  between  sundown  and  dark  on  that  Tues- 
day evening.  They  passed  that  night,  Wednesday  and  Wednesday 
night,  at  Bill  Burrell's  house.  Defendant  was  with  the  party  the 
whole  of  the  time,  and  slept  at  Bill  Burrell's  house  on  Tuesday  and 
Wednesday  nights.  On  Thursday  morning,  August  7th,  the  party 
started  from  Bells  to  Charley  White's  place  on  Choctaw  creek. 
Ell  route  the  party  met  Charley,  who  said  that  ho  was  going  to 
Moss's,  and  asked  defendant  to  go  with  him.  Defendant  saddled 
the  led  horse  and  went  with  Charley.  Witness  and  the  others  of 
the  party  went  on  to  Charley's  house,  where  they  were  soon  joined 
by  Charley  and  the  defendant.  The  party,  including  defendant, 
spent  Thursday  night  at  Charley  White's,  and  started  home  on 
Friday  morning.  A  Mr.  Dodson,  a  United  States  revenue  oflScer, 
and  his  wife,  stayed  at  Charley's  on  that  same  night.  The  same 
party  that  went  from  home  on  Tuesday,  including  defendant,  got 
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faome  on  Friday  night.  Witness  knew  as  a  positive  fact  that  defend- 
ant was  with  him,  bis  wife,  mother-in-law  and  the  others  named, 
from  Tuesday  morning,  August  6th,  until  Friday  night,  August  8tb, 
and  was  not  in  Wood  county  during  that  time.  He  was  at  Charley 
White's  in  Grayson  county,  Texas,  on  Thursday  night,  August  7, 
1884,  and  could  not  have  been  anywhere  in  Wood  county.  It  was 
the  original  intention  that  the  party  should  get  back  from  Grayson 
ooanty  on  Friday. 

Cross-examined,  witness  testified  that  when  they  started  from 
home  on  Tuesday  morning  it  was  the  intention  of  the  witness  to  re- 
turn from  Bells,  and  for  that  purpose  the  extra  or  led  horse  was 
taken  along.  The  others  expected  to  go  on  to  Kentuckytown.  The 
arrangement  was  altered,  and  the  party  returned  together  on  Friday. 
JEn  route  on  Tuesday  morning,  the  witness  saw  Parson  Owens  stand- 
ing some  fifteen  or  twenty  yards  from  the  church.  Defendant, 
Newt.  White  and  Harry  Campbell  went  to  John  Shaw's.  Witness 
saw  defendant  at  Jim  White's  shop  on  Tuesday  morning,  having 
bis  horse  shod.  The  wagon  used  on  the  trip  to  Grayson  county  was 
a  borrowed  vehicle,  and  defendant  had  promised  to  return  it  on 
Friday.    He  hurried  back  from  Grayson  county  on  this  account. 

Mrs.  Tom  Burrell,  the  wife  of  the  last  witness,  and  sister  of  the 
defendant,  testified  that  the  defendant  was  one  of  the  party  who 
traveled  with  her  in  the  wagon  to  Grayson  county,  Texas,  on  Tues- 
day, August  5th.  This  witness  described  the  movements  of  the  party, 
including  the  defendant,  from  Tuesday  morning  until  Friday  night, 
and  stated  that,  to  her  positive  knowledge,  the  defendant  was  not 
in  Mincola  or  Wood  county  on  Thursday,  August  7,  1884. 

Cross-examined,  the  witness  testified  that  she  was  at  her  mother'^ 
bouse  on  Monday  evening,  August  4th,  and  took  supper  there.  De- 
fendant, Newt  White  and  Harry  Campbell  went  to  Shaw's. after 
sapper,  and  returned  before  witness  went  home.  Witness  went 
home  with  her  husband  and  children.  She  was  sure  of  this.  When 
Che  party  started  to  Grayson  county,  their  purpose  was  to  remain  a 
week  or  two,  and  it  was  not  an  understanding  that  they  were  to  re- 
tarn  on  Friday.  The  wagon  used  on  that  trip  belonged,  to  the 
defendant. 

James  White,  defendant's  brother,  testified  in  his  behalf  that  de- 
fendant was  at  his  blacksmith  shop  on  the  morning:of  Tuesday, 
August  5,  1884,  and  witness  shod  his  horse  in  front..  This  was 
before  snnrise.    He  ate  breakfast  at  the  witness's  house.. 

Bill  Burrell  testified,  for  the  defense,  that  he  was. a  railkoad  sec- 
tion band  in  August,  1884,  and  lived  at  Bells..  D($fcndant,  his 
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mother  and  sister,  and  Tom  Barrell  and  his  wife,  stayed  at  witness's 
bouse  in  Bells  on  Tuesday  night,  August  5th.  Witness  went  to  work 
on  Wednesday,  and  found  the  parties^  inclading  the  defendant,  still 
at  bis  house  when  he  returned  at  night.  Tbey  were  all  there  when 
witness  went  to  work  on  Tbnrsday  morning,  and  were  gone  when 
he  returned  that  night.  Charley  White  lived  about  nine  miles  from 
Bells. 

Mrs.  Shaw  testified,  for  the  defense,  that  she  was  at  home  near 
Mrs.  White's  house  in  Fannin  county  on  ^the  nigbt  of  August  4, 
1884.  Her  husband  was  at  preaching  at  the  Owens  Chapel.  De- 
fendant and  his  brother  Newt,  and  Harry  Campbell  came  to  wit- 
ness's house  that  night  between  sundown  and  dark,  and  left  at 
fifteen  minutes  before  11  o'clock.  Mary  Wyatt  was  at  witness's 
house  at  the  time.  Witness's  husband  went  to  Tomlinson's  and 
thence  to  church,  and  got  back  home  before  12  o'clock. 

John  Shaw  testified,  for  the  defense,  that  he  was  at  church  on 
the  night  of  Monday,  August  4, 1884.  Defendant  whs  not  at  church. 
Witness  passed  Mrs.  White's  house  that  nigbt  about  12  o'clock,  and 
saw  defendant.  Newt.  White  and  Harry  Campbell  on  the  gallery. 
Witness  stopped  at  Mrs.  White's  to  see  defendant  about  some  hay. 
Witness  did  not  tell  defendant  that  night  that  Mat  Wilkes  was  at 
church.  Witness  was  tried  for  the  theft  of  this  horse,  with  defend- 
ant, at  the  last  term  of  court,  but  was  acquitted. 

J.  J.  Tomlinson  testified,  for  the  defense,  that  he  went  to  preach- 
ing at  Owens  Chapel  on  the  night  of  Monday,  August  4, 1884,  with 
his  familj',  Mr.  Giles  Thomas,  and  Mr.  Shaw,  who  came  to  his  house. 
The  defendant  wais  not  at  preaching  on  that  night.  John  Shaw 
and  witness  wera  brothers-in-law. 

John  Gamble  testified,  for  the  defense,  that  he  had  a  blacksmith 
shop  in  Bells  in  August,  1884.  Defendant  had  his  horse  shod  at 
that  shop  on  the  8lh  of  that  month  by  Jerry  Norton,  witness's 
smith.  The  shoes  were  put  on  the  two  hind  feet.  Southers  came  to 
the  shop  on  that  evening  to  have  some  work  done,  and  witness,  hav- 
ing this  work  to  do  for  defendant,  told  Southers  to  come  back  next 
morning;  which  he  did.  Witness  located  the  dates  by  means  of  his 
account  book.  The  witness  may  have  varied  a  day  or  two  in  enter- 
ing the  charge  against  Southers  on  his  book.  That  entry  showed 
the  charge  on  the  9lh,  though  the  work  may  have  been  done  a  day 
or  two  before  that  date. 

Mr.  Southers  testified,  for  the  defense,  that  he  saw  the  defendant 
at  Gamble's  shop  in  Bells  on  the  7ih  or  Sth  of  Au<rnst,  1884.  He 
went  to  that  shop  on  that  evening  to  get  some  work  done,  bat  in 
consequence  of  the  smith  being  engaged  on  defendant's  horse  Wit- 
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iie«s  was  told  to  return  on  the  morrow,  August  9th,  which  he  did. 
The  work  was  charged  against  him.  Witness  located  the  date  by 
the  entry  on  Gamble's  book,  but  could  not  swear  that  the  entry 
was  correct  as  to  date. 

Lindsey  testified,  for  the  defense,  that  he  was  in  the  employ  of 
Gamble,  in  Bells,  when  defendant,  with  the  others  of  the  White 
family,  came  to  Bells.  He  did  not  know  the  date  of  their  arrival, 
bat  it  may  have  been  the  6th  or  7th  of  August,  1884. 

John  Moss  testified,  for  the  defense,  that  defendant  and  Charley 
White  were  at  his  father's  house  n^ar  Bells  on  August  7,  1884. 
Charley  White  introduced  defendant  to  the  witness  at  that  house 
on  that  day. 

Crosii-examined,  the  witness  testified  that  the  defendant  and 
Charley  White  ate  dinner  at  his  father's  house  on  August  7,  1884. 
Witness  recalled  the  date  by  the  fact  that  his  brother  executed  a 
promissory  note  on  that  day,  and  from  the  fact  that  a  ti^mbstone 
ped<!ler  was  at  the  house  on  the  same  day.  Witness's  father  and 
Charley  White  were  associated  together  in  the  manufacture  of 
whisky. 

Bill  Moss  testified,  for  the  defense,  that  he  lived  one  mile  north- 
east of  Choctaw  Station.  Witness  started  from  home  to  Bells  on 
the  7ih  day  of  August,  1884,  between  12  and  2  o'clock.  lie  met 
Charley  White  and  the  defendant  about  four  hundred  yards  from 
his  bouse.  Charley  White  introduced  the  defendant,  whom  witness 
did  not  previously  know.  Witness  recalled  the  date  by  the  fact 
that  two  days  later  he  made  a  settlement  with  Mr.  Ferguson  on  a 
note,  by  a  sale  of  some  property,  and  that  settlement  was  made 
August  9, 1884,  as  shown  by  witness's  account  book, 
ii  E.  E.  Blair  testified,  for  the  defense,  that  the  defendant  was  a 
pupil  of  his  about  seven  years  prior  to  this  trial.  He  could  neither 
read  nor  write  then,  and  witness  did  not  think  he  had  ever  attended 
school  since.  The  defendant  closed  his  testimony  by  putting  in  evi- 
dence several  business  papers,  notes,  etc.,  executed  by  him  prior  to 
August  7,  1884,  all  of  which  were  subscribed  by  him  with  his  mark. 

The  State  introduce(l  Mr. (name  not  stated),  in  rebuttal.  He 

testified  that  he  saw  the  defendant  at  church  at  Owens  Chapel  on 
the  night  of  August  4,  1884.  He  was  with  John  Shaw.  Witness 
was  certain  he  saw  defendant  at  church  on  that  night,  and  was  cer- 
tain that  it  was  Monday  night,  August  4,  1884,  because  he  knew 
that  he  carried  to  Bonham  on  that  Monday  the  returns  of  the 
primary  election  in  that  precinct,  held  on  the  previous  Saturday, 
August  2d,  and  it  was  on  his  return  that  he  stopped  at  the  church. 
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J.  J.  Graham,  for  the  State,  in  rebattal,  testified  that  be  saw  the 
defendant  at  services  at  Owens  Chapel,  just  after  dark  on  the  night 
of  August  4,  1884. 

Louis  Moore,  Tom  Patterson,  John  Walker,  Charley  McKinney, 
Mat  Wilkes  and  Henry  Owens  testified,  for  the  State,  in  rebuttal, 
that  they  saw  defendant  at  Owens  Chapel  during  services  on  the 
night  of  August  4,  1884.  Patterson  deposed  that  he  spoke  to  de- 
fendant, and  that  defendant  replied. 

Parson  Owens  testified,  for  the  State,  in  rebuttal,  that  on  the  day 
after  Wilkes's  horse  is  said  to  have  been  stolen,  he  saw  a  wa^ron 
pass  Owens  Chap3l  in  which  some  of  the  Whit^  family  were  seated. 
Burrell,  some  women  and  children  were  in  tiie  wagon.  If  defend- 
ant was  in  that  wagon  the  witness  did  not  see  him.  The  wagon 
sheet  was  up  all  around.  The  wagon  passed  within  fifteen  feet  of 
witness.  Witness  would  not  swear  that  defendant  was  not  in  the 
wagon,  but  if  he  was  witness  did  not  see  him. 

Jim  Bucham  testified,  for  the  State,  in  rebuttal,  that  defendant 
was  at  his,  witness's,  father's  house  about  five  years  before  this  trial. 
He  told  witness's  father  on  that  occasion  that  he  could  write  his 
name  so  that  it  could  be  read.  To  try  him,  witness's  father  wrote 
defendant's  name  in  an  old  day-bouk.  Defendant;  then  wrote  his 
name  under  the  witness's  father's  writing. 

Cross-examined,  the  witness  said  that  he  could  not  write.  Wit- 
ness told  Dack  Haynes  about  this  incident,  but  no  one  else  that  he 
could  remember.  The  old  day-book  in-which  the  defendant  wrote 
his  name  disappeared  from  the  witness's  father's  house  a  few  days 
•before  this  court  met,  and  could  not  now  be  found. 

The  fifth  paragraph  of  the  charge  of  the  court,  referred  to  in  the 
first  head-note  of  this  report,  reads  as  follows: 

"  I  charge  yoq  that  circumstantial  evidence  is,  or  may  be,  as  con- 
vincing in  establishing  guilt  as  direct  or  positive  testimony.  It  is 
requisite,  however,  of  this  character  of  testimony,  when  a  conviction 
is  sought  under  it,  that  it  should  exclude  every  other  reasonable 
hypothesis  consistent  with  the  innocence  of  the  defendant,  and  also 
that  each  link  in  the  chain  of  circumstances,  if  established  by  cir- 
cumstances, should  be  established  by  the  same  character  of  testi- 
mony as  the  main  fact  sought  to  be  established,  and  that  they  should 
lead  on  the  whole  to  a  satisfactory  conclusion,  beyond  a  reasonable 
doubt,  that  the  defendant,  and  no  other  person,  committed  the 
oflFense.  Such  hypothesis  of  a  defendant's  innocence  must  be  rea- 
sonable, and  not  be  merely  fanciful,  and  the  same  must  be  consistent 
with  the  credible  testimony  in  the  case." 
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The  sixth  paragraph  of  the  general  charge,  referred  to  in  the  sec* 
ond  head-note,  reads  as  follows: 

"If  you  believe  from  the  evidence  that  Newt.  Wilkes's  horse  was 
stolen  as  alleged,  but  you  find  from  the  evidence  that,  at  the  time 
such  theft  was  committed,  the  defendant  was  at  home  at  his 
mother's  house,  or  that  he  did  not  commit  said  offense,  then  you 
will  find  him  not  guilty." 

The  special  charge  upon  the  same  subject,  which  was  given,  reacts 
as  follows: 

*'  I  further  charge  you  that  one  of  the  defendant's  grounds  of  de- 
fense is  that  he  was  not  present  at  the  commission  of  the  offense 
charged,  and  if  you  believe  from  the  evidence  that  the  defendant, 
at  the  time  of  the  taking  of  the  horse,  was  at  a  different  place  from 
that  from  which  the  horse  was  (aken,  and  could  not  have  been  the 
person  or  party  who  took  the  horse,  and  if  the  evidence  raises  ia 
yoor  minds  a  reasonable  doubt  as  to  the  presence  of  the  defendant 
at  the  place  where  the  hors^e  was  taken  at  the  time  of  such  taking, 
you  will  find  him  not  guilty." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

GracSy  CampbeU  dk  Thiimiond  filed  an  able  brief  and  argument 
for  appellant. 

J.  H.  BurtSj  Assistant  Attorney-General,  for  the  State. 

Whtte,  Presiding  Judge.  Appellant  was  convicted  of  the  theft 
of  a  gelding,  the  properly  of  one  Newton  Wilkes;  his  punishment 
being  assessed  at  six  years'  imprisonment  in  the  penitentiary.  The 
record  is  quite  voluminous  and  the  trial  appears  to  have  been  con- 
ducted with  marked  zeal  and  ability  on  both  sides.  We  have  given 
it  a  roost  thorough  consideration  in  connection  with  the  able  oral 
argument  and  brief  of  appellant's  counsel.  It  is  purely  a  case  of 
circumstantial  evidence,  and  the  defense  was  an  alibi.  Most  of  the 
errors  brought  to  our  attention  are  supposed  defects  in  the  charge 
of  the  court  to  the  jury,  and  the  principal  complaints  leveled  at  the 
charge  call  in  question  its  sufiSciency  upon  circumstantial  evidence 
and  the  law  of  aliln. 

We  are  of  opinion  that  the  charge  is  sufiBcient  upon  circum- 
stantial evidence,  and  defendant  should  have  requested  a  fuller  and 
more  explicit  instruction  upon  this  branch  of  the  law  of  the  case,  if 
he  desired  it.    This  he  failed  to  do.    It  is  also  objected  to  this 
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branch  of  the  charge  that  it  is  upon  the  weight  of  the  evidence. 
If  we  were  to  separate  the  first  three  lines  of  the  fifth  paragraph 
from  the  remaining  portions  of  said  paragraph,  and  consider  it  as 
an  isolated  charge,  the  objection  would  be  most  certainly  well  taken. 
The  objectionable  portion  is  as  follows:  *^I  charge  you  that  cir- 
cumstantial evidence  is  or  may  be  as  convincing  in  establishing 
guilt  as  direct  or  positive  testimony."  Such  an  instruction  has  been 
more  than  once  expressly  condemned  as  being  on  the  weight  of  evi- 
dence. {Hamson  v.  The  State^  8  Texas  Ct.  A  pp.,  183;  Uarriaon  v. 
Tlve  State,  9  Texas  Ct.  App.,  407;  Walker  v.  The  State,  13  Toxjis  Ct. 
App.,  618.)  A  similar  error  was  committed  in  Post  v.  The  State^ 
10  Texas  Ct  App.,  580,  and  it  was  there  held  that  a  charge  upon 
the  weight  of  evidence  is  not  necessarily  ground  for  reversal  unless 
it  appears  by  bill  of  exceptions  that  it  was  objected  to  at  the  time, 
so  as  to  enable  the  court  to  correct  or  withdraw  it  from  the  jury." 
(See,  also,  Maddox  v.  The  State,  12  Texas  CL  App.,  420.)  The 
charge  we  are  considering  was  not  excepted  to  at  the  time  upon  the 
ground  stated.  Besides  this,  the  remaining  portion  of  the  para- 
graph in  which  this  error  occurs  fully  corrects  it,  and  the  paragraph 
could  not,  taken  as  a  whole,  have  had  the  most  remote  tendency  to 
mislead. 

As  to  the  charge  on  alihi,  defendant's  criticism  upon  the  si^th 
paragraph  of  the  court's  charge  is  doubtless  correct,  but  upon  this 
question  of  aWA  we  find  defendant's  counsel  requested  a  special  in- 
struction upon  the  subject,  which  most  fully  submitted  the  law,  and 
corrected  any  apparent  or  supposed  defects  in  the  court's  charge; 
and  this  instruction  was  given  by  the  court  in  the  language  in  which 
it  was  asked,  without  alteration  or  modiiScation.  We  cannot  see 
that  defendant  has  any  just  ground  to  complain  in  this  regard. 

That  portion  of  the  motion  for  a  new  trial  based  upon  newly  dis- 
covered evidence  was  most  hotly  contested  by  the  many  aifitlavits 
and  counter-affidavits  filed  on  either  side.  The  court  below  was  in  a 
better  situation  to  judge  of  the  matter  than  this  court  could  possi- 
bly be,  and  it  has  not  been  made  to  appear  to  us  that  the  ruling  of 
the  court  was  erroneous. 

We  have  found  no  reversible  error  in  the  record,  and  the  judg- 
ment is  affirmed. 

Affirmed. 

[Opinion  delivered  November  14,  1885.] 
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pSTa  2058.] 
Lorenzo  Tarik  v.  The  State. 

Tterr— Facit  Case.—  See  the  statement  of  the  case  for  evidence  hdd  insufficient 
Co  support  a  conviction  for  horse  theft,  because  it  leaves  the  ownership  in 
doubt,  and  tends  strongly  to  prove  that  the  defendant  claimed  the  property 
in  good  faith  and  upon  reasonable  grounds. 

Appeal  from  the  District  Coart  of  Atascosa.  Tried  below  before 
the  Hod.  I>.  P.  Marr. 

The  appellant  in  this  case  was  convicted  under  an  indictment 
which  charged  him  with  the  theft  of  two  horses,  the  property  of 
Manoel  Leal,  in  Atascosa  county,  Texas,  on  the  15th  day  of  June, 
1884.  His  panishnent  was  assessed  at  a  term  of  five  years  in  the 
penitentiary. 

Manuel  Leal  was  the  first  witness  for  the  State.  He  testified  that 
for  the  sixteen  yeai*s  immediately  preceding  this  trial  he  had  been 
in  full  and  exclusive  charge  of  Antonio  Seguin^s  horse-stock.  He 
lived  about  two  and  a  half  miles  east  from  Pleasanton  in  Atascosa 
county.  Among  the  Seguin  horses  in  charge  of  the  witness  was  a 
certain  black  or  brown  mare,  and  her  black  or  brown  colt.  Witness 
saw  the  colt  in  the  possession  of  the  defendant,  at  his,  the  defend- 
ant's, stock-pen,  about  two  and  a  half  miles  from  Pleasanton.  De- 
fendant on  that  occasion  claimed  the  said  colt  as  his  property.  The 
colt  was  then  in  the  defendant's  brand,  and  was  about  one  year  old. 
Witness  did  not  know  it  by  its  flesh-marks.  He  had  never  seen 
Segnin's  colt  until  he  saw  it  in  the  defendant's  pen.  Witness  had 
never  given  bis  consent  to  the  defendant  to  take  that  colt.  He  was 
unable  to  say  whether  or  not  Seguin  had  ever  consented  that  the 
defendant  should  take  it.  The  defendant  was  in  the  pen  when  the 
witness  saw  the  colt,  and  claimed  to  own  it.  He  told  witness  that 
Seguin's  mare  had  a  fitly,  but  no  colt. 

Juan  P.  Gonzales  was  the  next  witness  for  the  State.  He  testi- 
fied that  be  was  authorized  by  Manuel  Leal  to  brand  one  of  Anto- 
nio Seguin's  colts,  which,  with  other  horse-stock  belonging  to 
Seguin,  was  in  the  charge  and  under  the  control  of  the  said  Leal. 
The  colt  referred  to  was  a  black  or  brown  animal,  the  offspring  of 
a  gentle  mare  that  belonged  to  Seguin.  Witness  drove  the  mare 
and  colt  into  the  pen  of  Ignacio  Sotello,  in  Atascosa  county,  for 
the  purpose  of  branding  it  The  mother  of  the  colt  was  in  Seguin's 
brandy  which  the  witness  could  not  make  out,  although  he  thought 
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it  was  S  on  the  jaw  and  CHC  connected,  the  first  C  reversed,  thos 
o.  He  had  known  the  colt  aboot  six  months,  and  had  seen  it  sack- 
ing its  mother,  the  Seguin  mare,  once  or  twice.  While  the  witness 
had  the  mare  and  coll  in  Sotello's  pen,  for  the  purpose  of  branding 
the  colt,  the  defendant  came  and  claimed  the  colt  as  his  property 
and  took  it  away,  and  when  the  witness  next  saw  the  animal  it  was 
in  the  defendant's  brand.  Witness  went  with  Leal  to  defendant's 
place  to  recover  the  colt,  but  when  they  got  to  defendant's  pen 
they  found  only  the  old  mare.  The  colt  bad  been  taken  away. 
Witness  did  not  know  of  his  own  knowledge  who  branded  the  colt. 
The  defendant  told  the  witness  that  the  colt  belonged  exclusively  to 
him,  and  that  nobody  else  had  any  right  to  its  possession.  This  all 
occurred  in  tbe  summer  of  1884. 

Cross-examined,  the  witness  stated  that  he  knew  Francisco  Far 
rias,  who  was  in  no  way  related  to  Manuel  Lea^  so  far  as  the  wit- 
ness knew.  Some  fifteen  days  elapsed  between  the  time,  just  before 
witness  received  authority  to  brand  the  colt,  he  saw  it  on  tbe  range, 
and  the  day  he  penned  it  for  the  purpose  of  branding  it.  Tbe  oolt 
was  a  black  or  brown  animaL  Witness  could  not  remember  whether 
or  not  it  had  a  star  in  the  forehead  and  a  white  foot.  He  never  saw 
the  colt  after  be  got  authority  to  brand  it  until  be  penned  it.  Wit* 
ness  could  not  say  how  often,  altogether,  he  had  seen  the  colt  on 
tbe  range,  bat  certainly  as  often  as  a  half  dozen  times.  He  had 
known  the  colt  about  six  months.  It  was  about  a  year  old  when 
witness  saw  it  with  defendant's  brand  on  it.  Witness  was  abso- 
lutely certain  that  the  colt  described  was  the  very  same  colt  he  bad 
seen  sucking  Seguin's  mare.  It  was  a  brown  filly  colt.  It  had  no 
white  about  any  of  its  feet  or  forehead.  It  was  a  ^'maverick"  or 
unbranded  colt,  and  was  the  offspring  of  Seguin's  mare. 

Ignacio  Sqtello  was  the  next  witness  for  the  State.  He  testified 
that  Juan  P.  Gonzales,  in  June  or  July  of  18S4,  penned  a  mare  and 
filly  colt,  at  his  pen  in  Atascosa  county,  Texas.  While  those  ani- 
mals were  in  the  pen,  the  defendant  came  and  claimed  the  colt,  say- 
ing that  "they"  were  trying  to  lake  his  colt  away  from  him.  He 
asked  witness  who  penned  the  animals.  He  said :  "  They  have 
penned  Seguin's  mare  and  my  colt,  and  are  trying  to  make  the  mare 
adopt  the  colt."  The  colt  was  a  brown  filly  colt,  about  fifteen 
months  old,  and  was  the  offspring  of  Seguin's  mare.  Witness  had 
known  the  mare  and  colt  about  twelve  months.  Witness  afterwards 
saw  the  same  colt  in  the  defendant's  brand.  Seguin's  brand,  as  de- 
scribed by  the  witness  Gonzales,  was  on  the  mare.  The  two  ani- 
mals ranged  about  the  country  adjacent  to  the  places  of  the  witness 
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and  the  defendant.  The  defendant,  when  he  claimed  this  colt,  said 
that  the  colt  foaled  by  Seguin's  mare  was  a  bay  filly  colt  older  than 
the  one  in  question.  The  animal  claimed  by  defendant,  the  one  in- 
volved in  this  controversy,  was  a  brown  filly  with  no  white  about 
head  or  foot.  The  colt  of  Seguin's  mare  was  a  brown  filly  with  no 
white  about  head  or  foot. 

When  the  defendant  first  reached  witness's  house  on  the  day 
that  the  mare  and  colt  were  penned,  he  asked  if  witness  bad  penned 
those  animals.  Witness  answered  that  he  did  not  then  even  know 
that  they  were  in  his  pen.  He  had  not  then  seen  the  mare  and  colt 
for  the  period  of  a  month.  When  he  had  last  seen  them,  they  were 
running  on  the  range  in  a  herd  of  horses  led  by  a  white  stallion. 
The  mare  was  a  pure  brown  animal.  The  witness  had  never  seen 
her  with  a  bay  colL  The  colt,  when  the  witness  next  saw  it  after 
it  was  taken  from  his  pen  by  the  defendant,  was  in  the  defendant's 
brand  —  the  letters  LT  with  the  figure  4  under  them.  The  de- 
fendant claimed  that  as  the  colt  of  the  oflfspring  of  one  of  Teuton's 
mares  which  he  had  been  keeping  on  shares,  and  it  had  fallen  to 
him  as  his  share  of  the  mare's  increase.  Witness  had  seen  the  colt 
in  dispute  suck  the  Seguin  mare  three  times  at  least;  once  about 
two  months  before  the  two  animals  were  penned  at  his  place  by 
Gonzales.  Witness  was  absolutely  positive  that  this  colt  was  the  off- 
spring of  Seguin's  mare.  The  witness  knew  that  Francisco  Farrias 
was  a  nephew  of  Antonio  Seguin. 

A.  D.  Postert  was  the  next  witness  for  the  State.  He  testified 
that  he  went  with  Manuel  Leal  to  the  defendant's  pen,  and  found 
the  defendant  and  his  brother  holding  a  mare  down  and  milking 
her.  As  witness  and  Leal  rode  up  to  the  pen  they  let  the  mare  up, 
and  one  of  them  said  that  the  mare  was  dry  and  had  no  colt.  Leal 
told  the  defendant  that  he  had  come  for  ^^  that "  colt,  and  that  unless 
it  was  delivered  to  him,  he  would  institute  suit  for  it.  Defendant 
again  said  that  the  brown  mare  had  no  colt,  and  insisted  that  he 
himself  owned  the  colt  in  dispute.  Leal  replied  that  the  defendant 
was  a  liar;  that  the  colt  belonged  to  Seguin,  and  wa"?  under  bis  con> 
trol.  Defendant  again  replied  that  the  colt  was  his,  but  said  that 
rather  than  have  a  troublesome  lawsuit  about  it,  he  would  buy  it. 
Leal  replied  that  he,  the  defendant,  h^d  given  him  a  great  deal  of 
trouble,  and  would  have  to  pay  him  $30  for  the  colt.  Defendant 
then  gave  Leal  a  horse  worth  |25  and  promised  to  pay  him  $5,  ia 
the  future.  This  settlement  between  defendant  and  Leal  occurred 
late  in  July,  1884,  and  before  the  indictment  in  the  case  was  pre- 
ferred. The  suit  threatened  was  a  civil  action  for  the  colt.  Witness 
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did  not  see  that  defendant  and  his  brother  got  even  a  drop  of  milk 
from  the  mare  on  the  occasion  spoken  of. 

Manuel  Leal,  recalled  by  the  State,  testified  that  he  instituted 
civil  proceedings  against  defendant  for  the  value  of  the  colt.  De- 
fendant paid  witness  in  full  for  ihe  animal  after  the  civil  suit  was 
filed. 

The  records  of  brands  and  marks  of  Atascosa  county  showed  the 
brand  described  by  Gonzales  in  the  name  of  Antonio  Seguin.  It 
was  recorded  December  16,  1857.    The  State  rested. 

Clem  Lamont  was  the  first  witness  for  the  defense.  He  testified 
that  he  followed  the  stock  business  in  Atascosa  county,  and  was  on 
the  range  pretty  much  all  of  his  time.  He  attended  his  own  and 
other  people's  horse-stock  for  a  living.  He  knew  t!io  Seguin  mare 
and  the  colt  in  dispute  quite  well.  The  only  mare  of  Seguin's  which 
witness  had  seen  in  that  range  for  years  was  a  brown  animal  in 
Seguin's  brand.  Her  colt  was  a  bay  filly  with  a  white  foot  and  a 
star  in  the  forehead.  The  mare  described  and  her  colt,  the  bay  filly, 
ranged  near  the  houses  of  the  witness  and  the  defendant,  and  below 
Pleasanton,  on  the  Atascosa  river.  Witness  often  saw  the  bay  filly 
colt  following  the  mare  and  sucking  her,  in  the  year  1881.  He  had 
seen  the  mare  and  bay  colt  on  the  range  with  other  horses  and  alone. 
He  had  never  seen  the  mare  without  her  bay  colt  after  its  birth, 
until  the  summer  of  1881.  He  had  often  seen  the  mare  and  her  colt  in 
bunches  of  horses  in  which  there  were  other  colts.  The  colt  claimed 
by  the  defendant  is  a  black  or  brown  animal,  and  is  not  tho  colt  of 
the  Seguin  mare.  Witness  had  often  seen  that  colt,  the  last  time 
about  a  week  before  this  trial,  near  Pleasanton.  He  had  not  seen 
tho  bay  colt  of  the  Seguin  mare  since  the  summer  of  1884,  when  it 
disappeared  from  the  range.  The  witness  was  absolutely  certaia 
that  the  colt  involved  in  this  prosecution  and  claimed  by  the  defend- 
ant is  not  the  ofi^spring  of  the  Seguin  brown  mare.  It  has  no  white 
about  it  —  no  white  in  the  face  or  on  the  feet,  as  that  mare's  oolt 
had.  Defendant  owned  several  horses  in  1884,  and  was  then  attend- 
ing Teuton's  stock  on  shares.  The  brown  colt  involved  in  this  con- 
troversy sucked  a  sorrel  mare  owned  by  Simon  Rojo.  The  defendant 
does  not  and  never  claimed  to  have  authority  from  Seguin  to  take 
any  of  his,  Seguin's,  colts. 

L.  W.  Pearce  was  the  next  witness  for  the  defense.  He  testified 
that  he  lived  in  the  town  of  Pleasanton,  Atascosa  county,  in  1884^ 
and  was  engaged  in  the  stock  business.  He  knew  Seguin's  stock 
and  brand,  and  the  particular  mare  which  figures  in  this  case.  That 
mare  had  a  colt  following  her  in  the  spring  of  1884,  which  was 


Digiti 


ized  by  Google 


1885.]  Takin-  v.  The  Statk.  363 

statement  of  the  cade. 

either  a  bay  or  a  brown  animal,  the. witness  was  not  certain  which. 
Witness  saw  that  mare  and  colt  together  on  the  range  below  Pleas- 
anton  several  times  in  18S4,  but  bad  seen  neither  of  them  since  the 
snmmer  of  that  year.  Witness  had  often  seen  the  colt  claimed  by 
the  defendant,  and  for  the  theft  of  which  he  was  now  on  trial.  He 
saw  that  colt  the  last  time  but  very  recently.  He  did  not  think  the 
colt  involved  in  this  prosecution  was  the  colt  that  followed  S  guin's 
mare  up  to  the  summer  of  1884.  The  colt  in  controversy  does  not 
correspond  in  color  and  appearance  to  the  Seguin  colt,  as  witness 
recollected  the  latter.  The  Seguin  was  an  older  and  finer  looking 
animal. 

Jeff  Austin  was  the  defendant's  next  witness.  He  testified  that, 
in  1884,  he  lived  near  the  town  of  Pleasanton,  and  near  the  house 
of  the  defendant.  He  knew  Seguin's  horse-stock,  his  brand,  and 
the  brown  mare  described  by  preceding  witnesses.  Tiiat  mare  had 
a  bay  colt  which  followed  her  continually  up  to  June,  1884,  when  the 
witness  last  saw  it.  On  his  way  home  from  work  late  one  evening 
in  that  June,  witness  saw  that  bay  colt  tied  to  a  tree  near  the  path 
traversed  by  the  witness.  Witness  went  back  early  next  morning 
to  look  at  the  colt,  and  found  Seguin's  brown  mare  trotting  around 
trying  to  get  it  to  follow  her  off.  No  other  horses  were  near  it. 
While  looking  at  the  mare  and  colt,  Francisco  Farrias,  the  nephew 
of  Seguin,  came  and  got  the  colt  and  took  it  off,  since  which  time 
the  witness  had  never  seen  it.  The  defendant  was  not  at  home  at 
that  time.  Witness  was  absolutely  certain  that  the  colt  now  in  pos- 
session of  the  defendant,  and  which  he  is  accused  of  stealing,  is  not 
the  colt  of  the  Seguin  brown  mare.  The  mother  of  the  colt  in  dis- 
pute was  a  sorrel  mare.  Witness  last  saw  the  Seguin  brown  mare 
in  July,  1884.  The  bay  colt  was  not  then  with  her,  nor  was  any 
other  colt.  The  witness  and  defendant  had  quarreled  and  were  not 
friends.  Francisco  Farrias  was  a  Mexican  who  lived  on  the  San 
Antonio  river* 

George  Mallory  testified,  for  the  defense,  that  he  knew  both  the 
bay  colt  of  the  Seguin  mare  and  the  colt  claimed  by  defendant. 
They  were  two  different  and  distinct  animals.  Seguin's  mare  and 
her  colt  had  been  in  witness's  herd  often.  Her  colt  was  a  bay  ani- 
mal with  a  star  in  its  face  and  a  white  hind  foot. 

James  Little  testified,  for  the  defense,  that  he  knew  the  colt  of 
Seguin's  brown  mare  well.  It  was  a  different  animal  than  the  one 
involved  in  this  prosecution. 

Mrs.  Frances  Austin,  the  wife  of  Jeff  Austin,  testified  for  the 
defense.    She  testified  that  Francisco  Farrias,  leading  a  bay  colt 


Digiti 


ized  by  Google 


/ 


364  19  Texas  Coubt  op  Appeals.  [Tyler  Term, 

Opinion  of  the  couit. 

witha"  jacamo"  (head-stall  of  a  rope  halter)  on  its  head,  passed 
near  her  house  late  one  evening  in  June,  1884.  The  colt  was  cluselj 
followed  by  a  brown  mare.  Farrias  tied  the  colt  near  the  house. 
Witness's  husband  went  to  where  the  colt  was  tied,  early  on  the 
next  morning,  a  few  minutes  before  Farrias  returned  and  took  the 
colt  off.  Witness  had  not  seen  the  colt  since.  Defendant  was  not 
at  home  when  this  happened.     The  defense  closed. 

S.  D.  Camp  was  then  called  by  the  State.  He  testified  that  he 
was  deputy  inspector  of  hides  and  animals  in  Atascosa  county, 
Texas,  in  18S4.  In  June,  1884,  when  defendant  was  making  a  sale 
of  stock  to  Van  Mugrave,  he  brought  several  animals  to  witness  to 
inspect.  Witness  refused  to  certify  two  mares  because  of  want  of 
the  bill  of  sale,  and  a  dark  brown  filly  colt  because  her  brands  were 
too  fresh. 

No  brief  for  the  appellant. 

J,  IL  BurU^  Assistant  Attorney-General,  for  the  State. 

WiiFTE,  Pbesfdino  Jddgk.  Even  those  of  the  State's  witnesses 
who  testify  that  the  colt  in  controversy  was  the  colt  of  Seguln's 
mare  state  that  defendant  openly  and  publicly  and  at  all  times 
claimed  that  the  colt  was  his  property.  Four  witnesses  for  the  de- 
fense, who  testify  that  they  knew  Seguin^s  mare  and  colt,  testify 
positively  that  the  colt  in  question  was  not  the  Seguin  colt,  but  was 
the  property  of  defendant.  If  the  suit  had  been  a  civil  action  be- 
tween Seguin  and  defendant  as  to  the  ownership  of  the  colt,  and  a 
verdict  had  been  rendered  finding  the  ownership  to  have  been  estab- 
lished in  defendant,  we  could  not  have  set  the  verdict  aside  as 
being  against  or  unsupported  by  the  evidence. 

As  made  to  appear  in  the  statement  of  facts  before  us,  the  evi- 
dence is  wanting  in  that  cogency  and  conclusiveness  essential  to  a 
conviction  for  theft,  and  the  judgment  is  therefore  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 

[Opinion  delivered  November  14,  1885.] 
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William  Penland  v.  The  State.  36  133 

1.  MUBDBR. —  Indictment  is  sufficient  to  charge  murder  in  the  first  degree  if  it 
alleges  that  the  murder  was  committed  with  "malice  aforethought."  See 
the  statement  of  the  case  for  an  indictment  held  sufficient  to  charge  murder 
in  the  fir^t  degree. 

2b  Justifiable  Homicide  — Evidence  — Theeats.— Threats  made  by  the  de- 
ceased against  the  slayer  can  afford  no  justification  for  homicide  in  the 
absence  of  evidence  showing  that,  at  the  time  of  the  homicide,  the  deceased, 
by  some  act  then  done,  manifested  an  intention  to  execute  the  threat.  No 
such  evidence  was  adduced  upon  this  trial,  but,  upon  th^  contrary,  it  was 
iucontestiibly  shown  that  the  deceased,  when  killed,  was  making  no  dem- 
onstration whatever,  and  was  shot  from  ambush.  Heldy  that  the  trial 
court  properly  excluded  evidence  of  threats  uttered  by  the  deceased  against 
the  defendant. 

8.  Same  —  Self-Depense.,— Homicide  is  permitted  by  the  law  of  this  State 
(Penal  Code,  article  570)  when  infiicted  for  the  purpose  of  preventing  mur- 
der, but  the  killing  must  take  place  while  the  person  killed  was  in  the  act 
of  coiimiitting  the  offense,  or  after  some  act  done  by  him  showing  evidently 
an  intent  to  commit  the  offense.  This  rule  has  been  so  enlarged  as  te  em- 
brace cases  of  reasonable  apprehension  of  death  or  serious  bodily  injury, 
whetlier  the  danger  was  real  or  apparent,  but  the  reasonable  apprehension 
and  appearanct  s  must  be  such  as  spring  from  and  arise  out  of  the  acts  and 
conduct  of  the  deceased  at  the  time  of  the  killing.  In  other  words,  to  jus- 
tify a  homicide  upon  the  ground  that  it  was  committed  to  prevent  the  murder 
of  the  blayer  b3'^  the  deceased,  the  killing  must  be  done  in  the  face  of  actual 
or  apparent  danger,  and  not  upon  the  bare  fear  that  the  deceased  meditates 
the  murder  of  the  slayer.  See  the  opinion  in  extenao  on  the  question,  and 
note  a  case  in  which  the  rule  cannot  be  invoked  as  a  defense. 

i.  Same —  Evidence.—  It  is  a  well  established  rule  that  the  right  of  self-defense 
does  not  arise  when  tliere  is  opportunity  to  restrain  the  assailant  by  process 
of  law.  One  wlio  believes  his  life  in  danger  must,  if  he  have  access  to  a 
tribunal  clothed  with  the  ordinary  powers  of  a  justice  of  the  peace,  apply 
to  such  tribunal  to  interpose;  for,  if  he  has  ground  enough  to  excuse  him 
for  killing  the  person  from  whom  he  apprehends  danger,  he  has  ground 
enough  to  have  that  person  bound  over  to  keep  the  peace,  or  committed  in 
default  of  bail.  Whenever  this  process  can  be  applied,  the  endangered  party 
IS  not  excused  in  taking  the  law  into  his  own  hands.  For  the  apparent  pur- 
pose of  showing  that,  when  the  homicide  was  committed,  the  courts  of  the 
country  were  destitute'  of  machinery  with  which  to  enforce  the  law,  the 
defense  proved  by  a  witness  that  the  witness  was  the  judge  of  the  district 
court  of  the  county  in  which  the  homicide  was  committed,  at  the  time  it 
was  committed,  and  proposed  to  prove  by  him  the  condition  of  the  country 
as  to  the  ability  of  the  courts  to  enforce  efficiently  the  penal  laws  of  the 
State.  Held,  that  the  evidence  was  properly  excluded  as  irrelevant,  the  fact 
that  the  witness  was  judge  of  the  district  court  at  that  time,  and  tlie  further 
fact  that  the  defendant  was  arrested  by  the  civil  officers  for  the  homicide, 
being  ample  to  show  that  the  courts  were  clothed  with  ample  power  to 
enforce  the  penal  laws. 

5.  Murder—  Fact  Case.— See  the  statement  of  the  case  for  evidence  TUld  suffi* 
cient  to  support  a  convictioti  for  murder  in  the  first  degree. 
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Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  the 
Hon.  Anson  JKainey. 

The  appellant  in  this  case  was  convicted  of  murder  in  the  first 
degree,  and  awarded  as  punishment  a  life  term  in  the  penitentiary, 
under  an  indictment,  the  charging  part  of  which,  referred  to  in  the 
first  head-note  of  this  report,  reads  as  follows: 

"  ,  .  •  that  one  William  Pen  land,  on  the  21st  day  of  Feb- 
ruary, A.  D.  1864,  with  force  and  arms,  in  the  county  of  Ellis,  did 
then  and  there,  unlawfully,  feloniously  and  with  his  malice  afore- 
thought, make  an  assault  in  and  upon  the  body  of  one  A.  J.  Saffell, 
ami  ihat  the  said  William  Penland,  a  certain  gun  then  charged 
with  gunpowder  and  one  leaden  bullet,  which  said  gun  the  said 
William  Penland  in  his  hands  then  and  there  had  and  held,  then  and 
there  feloniously,  wilfully  and  with  malice  aforethought,  did  dis- 
charge and  shoot  off  to,  against  and  upon  the  said  A.  J.  Saffell,  and 
the  said  William  Penland,  with  the  leaden  bullet  aforesaid,  and  of 
the  gun  aforesaid,  then  and  there  by  force  of  the  gunpowder  afore- 
said, by  William  Penland  discharged  and  shot  off  as  aforesaid,  then 
and  there  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
strike,  penetrate  and  wound  him,  the  said  A.  J.  Saffell,  in  and  upon 
the  back  of  him,  the  said  A.  J.  Saffell,  giving  to  him,  the  said  A.  J. 
Saffell,  then  and  there  with  the  leaden  bullet  aforesaid,  so  as  afore- 
said discharged  and  shot  out  of  the  gun  aforesaid  by  the  said  Will- 
iam Penland,  in  and  upon  the  back  of  him,  the  said  A.  J.  Saffell, 
one  mortal  wound  of  the  depth  of  eight  inches,  and  of  the  breadth 
of  the  half  of  an  inch,  of  which  said  mortal  wound,  he,  the  said  A. 
J.  Saffell,  then  and  there  instantly  died.  And  so  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  William 
Penland,  him,  the  said  A.  J.  Saffell,  in  the  manner,  and  by  the  means 
aforesaid,  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
kill  and  murder;  contrary,''  etc. 

Mrs.  A.  L.  Thompson  was  the  first  witness  for  the  State.  She  testi- 
fied that  she  was  the  wife  of  the  deceased  at  the  time  of  his  death,  on 
the  2 1st  day  of  February,  1864.  The  deceased  died  from  the  effects 
of  a  gun-shot  wound  in  the  back.  He  was  at  the  time  of  his  assas- 
sination a  soldier  in  the  Confederate  army,  but  was  at  home  on 
furlough.  Ilis  furlough  had  expired,  and  he  had  perfected  his  ar- 
rangements to  start  back  to  his  regiment  in  the  field.  He  was  to 
leave  on  Monday  morning,  February  22d,  but  was  killed  on  Sunday 
evening,  February  21st.  Ho  had  then  overstayed  his  furlough  a 
week  in  consequence  of  losing  his  horse.  The  loss  of  his  army  horse 
necessitated  his  making  arrangements  to  procure  another,  which  de- 
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tained  him  at  home.  About  3  o'clock  on  the  fatal  Sunday  evening, 
the  witness  and  the  deceased  left  their  home  to  walk  to  a  neighbor- 
ing creek,  a  third  of  a  mile  distant,  to  look  at  some  timber  which 
had  been  recently  cat.  A  pathway  led  from  the  house  to  a  bend  in 
that  creek,  which  witness  and  deceased  followed  perhaps  half  way, 
and  turned  off  to  the  right,  and  reached  a  point  on  the  creek  nearer 
than  the  bend.  The  witness  produced  a  diagram  similar  to  the 
following: 


l?-f- 


-H-TT 


N 


The  residence  of  the  deceased  and  the  witness  is  represented  in 
the  above  diagram  by  the  letter  *'H."  **  Creek  "  represents  Onion 
creek.  "C."  represents  the  crossing  at  the  bend  of  the  creek. 
"Path  ^  represents  the  pathway  from  the  residence  to  the  crossing. 
"P.^  represents  the  point  where  witness  and  deceased  left  the  paih 
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and  turned  to  the  creek  at  the  point  represented  by  "D."  At  the 
point  "  D."  on  the  creek,  the  witness  and  the  deceased  sat  down  and 
talked  for  perhaps  an  hoar,  and  then  started  home,  walking  arm  in 
arm,  the  deceased  to  the  right  of  the  witness.  They  struck  the 
path  on  their  return  at  a  point  nearer  the  crossing  *'C."  than  the 
point  "  P."  at  which  they  left  it  going  to  the  creek  at  "  D."  At  or 
near  the  time  they  reached  the  point  "P."  on  their  return,  the  wit- 
ness heard  the  report  of  a  gun.  Witness  and  deceased  were  still 
walking  arm  in  arm,  but  tho  deceased  was  loitering  very  slightly  in 
the  rear.  When  the  gun  fired  the  deceased  sprang  forward  and 
stopped,  seeming  somewhat  dazed.  Witness  asked  him  if  he  was 
hurt,  and  he  replied:  "Yes,  on  the  shoulder."  He  walked  on  a  few 
steps  and  laid  down,  his  arm  under  his  head,  and  died  immediately 
without  uttering  another  word.  Mr.  Young's  family  arrived  upon 
the  sceie  first,  and  were  soon  joined  by  others,  when  the  body  was 
taken  home.     Witness  did  not  see  the  wound. 

Cro^s-exumined,  the  witness  stated  that  when  the  deceased  joined 
the  army  in  1862,  ho  left  the  defendant  in  charge  of  his  place  and 
stock,  and  the  witness  went  to  board  at  Mr.  Boron's.  Some  time 
afterwards  in  the  fall  of  18G2,  the  defendant  went  to  the  army,  the 
witness  understood  as  a  substitute  for  some  one,  but  was  not 
accepted,  and  returned.  During  the  defendant's  absence,  the  wit- 
ness went  back  home  and  took  possession  of  her  husband's  place 
and  stock.  She  did  so  because  deceased  had  not  intrusted  the 
place  and  stock  to  defendant's  boys,  whom  defendant  left  in  charge, 
but  to  defendant  himself.  When  tho  witness  took  possession,  the 
family  of  the  defendant  moved  to  the  O'llerron  place,  a  mile  and  a 
half  distant,  and  remained  there  during  the  absence  of  the  defend- 
ant in  Arkansas,  where  he  had  gone  to  enlist  in  the  army  as  a  sub- 
stitute. Defendant  joined  them  on  the  O'Herron  place  when  he 
returned,  and  he  and  his  family  lived  there  when  deceased  was 
assassinated.  On  his  return  from  Arkansas  after  his  rejection  as  a 
substitute,  the  defendant  came  to  and  about  the  house  of  the  de- 
ceased, and  cursed  and  abused  witness  for  taking  possession.  This 
conduct  ho  repeated  frequently,  and  on  each  occasion  declared  that 
he  would  kill  the  deceased.  Witness  informed  the  deceased  by 
letter  of  the  conduct  and  threats  of  the  defendant.  At  the  instant 
•that  the  gun  fired,  the  witness  turned  her  head  and  saw  a  puff  of 
smoke  ascending  from  behind  some  bushes  near  the  point  on  the 
creek  marked  *'  D.,"  where  witness  and  deceased  had  been  sitting 
but  a  few  minutes  before.  Witness  saw  no  one  at  the  time.  De- 
ceased had  no  arms  about  his  person,  when  shot.    The  assassination 
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occurred  in  Ellis  county,  Texas,  on  the  21st  day  of  February,  1864. 
The  witness  had  never  paid  or  promised  to  pay  John  Braley  any 
sum  of  money  to  apprehend  the  defendant.  The  Grovemor  of  Texas 
at  one  time  offered  a  reward  of  $500  for  the  apprehension  of  the 
defendant,  which  reward,  the  witness  supposed,  has  been  revoked. 

Mrs.  Brumbach  was  the  next  witness  for  the  State.  She  testified 
that  she  spent  the  Saturday  night  before  the  Sunday  on  which  de- 
ceased was  assassinated,  at  the  house  of  the  defendant.  She  slept 
in  a  room  which  was  also  occupied  by  the  defendant,  his  wife  and 
some  of  his  children.  Witness  awakened  sometime  between  mid- 
night and  day,  and  saw  the  defendant  loading  his  gun.  .  She  said 
nothing,  and  supposed  that  the  defendant  and  the  others  of  his 
family  who  were  awake  thought  that  she  was  still  asleep.  While 
lying  there  awake  witness  heard  the  defendant  say  that  he  intended 
to  kill  Saffell.  The  defendant  and  his  son  Steve  left  the  house 
sometime  before  day,  and  as  they  passed  out  of  the  door,  witness 
beard  the  defendant  say  to  his  wife:  "Old  woman,  we  will  have 
meat  before  we  get  back."  Defendant  was  in  the  room  between  a 
quarter  and  a  half  hour  after  witness  waked  up. 

On  her  cross-examination  the  witness  stated  that  the  defendant 
was  a  hunter  by  occupation,  used  a  gun  in  that  avocation,  and  had 
venison  in  his  house  on  the  Saturday  night  in  question.  The  witness 
was  unable  to  say  what  he  meant  by  saying  that  he  would  have 
meat  before  he  came  back.  Witness  left  the  defendant's  house  after 
breakfast,  and  heard  of  the  murder  of  the  deceased  on  that  evening. 
Ilicb.  Cunningham,  colored,  was  the  next  witness  for  the  State. 
He  testified  that,  a  short  time  after  the  assassination  of  Saffell,  he 
met  the  defendant,  who  said  to  him  that  his  gun  never  failed,  and 
did  not  fail  that  time.  Witness  could  not  now  remember  that  the 
defendant  mentioned  Saffell's  name  on  that  occasion,  or  that  he  ad- 
mitted that  he  had  killed  Saffell.  Witness  did  remember  that 
defendant  exhibited  to  him  a  scar  on  the  back  of  his  head  which  had 
not  yet  healed,  though  it  had  scabbed  over.  This  conversation  oc- 
curred either  at  the  O'Herron  or  the  Pinckney  Sims  place,  two 
places  on  Onion  creek,  five  or  six  miles  apart.  Others  besides  the 
witness  were  present,  but  witness  was  now  unable  to  name  them.  If 
the  conversation  occurred  at  the  Pinckney  Sims  place,  Captain 
Yeale's  nephew,  besides  several  colored  people,  was  present.  If  it 
occurred  at  the  O'Herron  place,  witness  could  not  recall  the  name 
of  any  one  present,  though  he  knew  that  several  were  present  Wit- 
ness was  then  a  slave,  and  the  property  of  G.  H.  Cunningham,  who 
was  a  member  of  the  same  company  in  the  Confederate  army  in 
You  XIX— 34 
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Which  the  deceased  served.  Defendant  in  the  same  convetsatioa 
said  that  he  kuew  *^  it  was  bis  last  ohance,  and  that  he  intended  to 
have  his  revenge." 

A.  J.  Wright  was  the  next  witness  for  the  State.  He  testified 
that  he  was  the  first  man  ever  elected  to  the  office  of  sheriff  of 
Hood  coanty,  and  was  serving  as  such  sheriff  when  he  formed  the 
acquaintance  of  the  defendant,  sometime  in  1867.  Defendant  came 
to  witness  and  told  him  that  he  had  killed  a  man  in  Ellis  coanty; 
that  he  was  justified  in  killing  him,  but  that,  nevertheless,  it  might 
be  that  an  indictment  would  be  presented  against  him,  and  a  capiaa 
for  his  arrest  sent  to  witness  for  service;  that  if  so,  he  was  on  hand 
and  ready  to  be  taken  into  custody.  He  told  witness  that  the  man 
whom  he  had  killed,  about  three  weeks  before  the  killing,  rode  op 
on  him  on  the  road  or  the  prairie,  chased  him,  shot  him,  beat  him 
over  the  head,  and  left  him  lying  on  the  ground,  under  the  impres- 
sion that  he  was  dead ;  that  after  some  time  he  recovered  sufficiently 
to  sit  up  and  attract  the  attention  of  some  travelers,  who  took  him 
home;  that  after  his  assailant,  the  man  whom  he  had  killed,  heard 
that  he  was  not  dead,  he  sent  him  word  that  "  if  that  shot  did  not 
kill  him,  he  had  another  one  that  would,  and  that  he  would  kill  him 
before  he  went  back  to  the  army."  The  defendant  also,  on  that 
same  occasion,  said  that  he  knew  at  the  time  that  the  man  he  killed 
was  going  to  start  back  to  the  army  on  the  next  day ;  that  he  knew 
him  to  be  a  desperate  character  and  would  kill  him  before  leaving. 
He  said  to  witness :  ^'  I  knew  this  was  my  last  chance,  and  I  saw 
the  man  coming  down  to  the  spring  or  watering  place.  He  had  a 
woman  walking  with  him,  arm  in  arm,  or  with  her  arm  around  him. 
I  waited  until  the  woman  passed  out  of  range,  and  fired,  intending 
to  break  his  back,  but  hit  him  in  the  side  of  the  back  under  the 
arm,  just  under  or  over  the  woman's  arm."  He  told  witness  that 
the  man  wore  a  checked  shirt,  but  witness  did  not  remember  that 
he  said  he  fired  at  a  check,  and  hit  close  to  the  spot  he  fired  at.  He 
fired,  he  said,  from  a  distance  of  about  one  hundred  and  ten  yards. 

John  Braley,  the  next  witness  for  the  State,  testified  that  he 
served  as  sheriff  of  Ellis  county,  Texas,  from  1882  until  1884.  He 
had,  while  sheriff,  a  capias  for  the  arrest  of  the  defendant,  and  ar- 
rested him  on  it.  It  was  here  agreed  that  the  cupias  referred  to 
was  issued  on  the  old  indictment  which  was  presented  in  1S64,  and 
which  was  quashed  at  this  term  of  the  court,  when  the  present  in- 
dictment was  returned.  Witness  found  and  arrested  the  defendant 
at  the  town  of  Trickham  in  Ooleman  county.  While  the  witness 
was  with  Boy  Simmons,  then  sheriff  of  Coieman  bounty,  h6  saw 
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the  defendant  go  from  a  store  in  that  town  to  a  wagon.  He  fol- 
lowed and  hailed  him  as  follows:  "How  are  you,  Uncle  Billy.  Is 
not  yonr  name  Penland? "  Defendant  said :  "  Yes."  Witness  then 
askeil:  "  Are  yoa  the  man  who  killed  Saffell  down  in  Ellis  county 
several  years  ago?"  Defendant  replied:  "  Yes,  I  am  the  man.'* 
He  said  in  the  same  connection:  ^'I  did  it  in  self-defense,  and 
thought  I  had  a  right  to.  He  shot  me  down  about  three  weeks 
before  and  left  me  for  dead,  and  had  sent  me  word  that  if  that  shot 
did  not  kill  me,  he  had  another  that  would,  and  I  knew  my  only 
chance  was  to  kill  him.  I  shot  him  about  eighty  steps  off,  and  hit 
him  within  two  inches  of  where  I  aimed."  Defendant  made  these 
statements  before  the  witness  exhibited  his  capias^  or  arrested  him, 
or  told  him  that  he  was  sheriff  of  Ellis  county.  The  State  rested. 
N.  F.  Penland  was  the  first  witness  introduced  by  the  defense. 
The  defense  proposed  to  prove  by  him  that  the  deceased  shot  the 
defendant  about  three  weeks  before  the  assassination,  and  frequently 
afterwards  uttered  threats  to  kill  defendant,  which  threats  were  re- 
ported to  defendant  by  various  parties.  This  testimony  was  ruled 
out,  and  that  ruling  of  the  court  is  the  subject-matter  of  the  second 
head-note  of  this  report.  Proceeding,  the  witness  testified  that  he 
was  aged  forty-three,  and  was  a  son  of  the  defendant.  He  was 
younger  than  his  deceased  brother,  Steve.  At  the  time  of  the  kill- 
ing of  deceased,  and  for  six  months  previous  thereto,  the  defendant 
was  an  epileptic,  and  frequently,  sometimes  as  often  as  twice  a  day, 
had  hard  *'  fits  "  or  attacks  of  epilepsy.  Some  three  weeks  before 
the  death  of  Saffell,  tha  defendant  received  a  wound  in  his  head 
which  resembled  a  gun-shot  wound.  The  bleeding  from  this  wound 
appeared  to  relieve  the  epileptic  disorder,  and  defendant  had  no 
more  attacks  so  far  as  the  witness  knew.  The  defendant  and  the 
witness  were  arrested  two  or  three  days  after  the  death  of  Saffell, 
and  taken  to  Waxahatchie.  The  witness  was  released  within  a  day 
or  two,  and  went  home.  A  few  days  after  the  witness's  release  the 
defendant  reached  home,  and  remained  closely  confined  to  the  house 
for  a  couple  of  weeks.  He  did  not  leave  his  premises  during  that 
time,  and  exercised  great  care  not  to  be  seen  by  any  one  except  the 
members  of  the  family.  He  then  left  home  and  went  to  what  is 
now  Hood  county.  He  came  back  home  during  the  following  July, 
remained  at  home  a  few  days,  and  left  again  during  the  fall.  The 
family  afterwards  moved  to  Oherokee  county,  where  they  found  the 
defendant  They  stayed  there  abont  one  year,  when  they  moved 
to  Hood  county,  where  they  remained  some  two  years.  Thence 
they  removed  to  Travis  county  and  remained  a  year,  whence  they 
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pcmoved  to  Coleman  county,  in  which  county  and  McCulloch  county 
they  had  resided  ever  since.  Witness  had  no  recollection  of  ever 
having  known  the  Staters  witness,  Hicb.  Cunningham.  Witness, 
however,  was  certain  that  Cunningham  could  not  have  seen  the  de- 
fendant at  the  O'Herron  place  after  Saffell's  death,  and  while  the 
wound  on  his  head  was  still  unhealed,  and  heard  him  talk  in  the 
presence  of  several  parties.  The  defendant  kept  entirely  too  close 
and  secluded  at  home  at  that  time,  for  any  such  thing  to  have  oc- 
curred. Defendant  could  not  have  been  at  Pinckney  Sims's  spring 
and  had  such  a  conversation  on  either  of  his  visits  home  after  Saf- 
fell's  death.  Witness  knew  of  but  two  occasions  upon  which  harsh 
words  passed  between  the  defendant  and  Mrs.  Thompson,  then  the 
wife  of  SaflfelL  Those  two  occurred  on  the  O'Herron  place,  after 
defendant's  family  had  left  the  Saflfell  place,  after  defendant  re- 
turned from  Arkansas,  and  before  Saffell  returned  from  the  army. 
Mrs.  Saffell  began  the  controversy  on  both  of  those  occasions,  and 
used  very  abusive  language  to  the  defendant.  Defendant  did  not 
curse  Mrs.  Saffell  or  threaten  the  deceased.  Mrs.  Saffell  and  de- 
fendant frequently  met  on  friendly  terms  after  those  two  occasions, 
but  with  somewhat  more  restraint  than  formerly.  The  witness 
knew  of  no  other  trouble  between  Mrs.  Saffell  and  the  defendant 

Miss  M.  A.  Penland,  the  daughter  of  the  defendant,  testified  in 
his  behalf  that  she  was  about  thirteen  3'ears  old  at  the  time  of 
Saffell's  death.     She  was  not  at  home  on  the  night  before  Saffell's 
death  occurred,  but  got  home  on  that  Sunday  evening  near  sundown. 
Witness  was  not  certain  that  her  father  was  at  home  when  she  got 
back  on  Sunday  evening,  but  it  was  her  recollection  that  he  was. 
For  six  rnonths  prior  to  the  death  of  Saffell  the  defendant  had  suf- 
fered from  severe  epileptic  fits.     Witness  could  only  remember  that 
he  had  one  of  those  fits  after  Saffell's  death.     For  the  larger  part 
of  the  three  weeks  next  preceding  the  death  of  Saffell,  the  defend- 
ant had  been  '4aid  up"  with  a  wound  on  the  back  of  his  head  and 
shoulder.    The  wound  looked  like  a  gun-shot  wound.    It  cut  the 
scalp  and  skull,  and  passed  down  into  the  shoulder,  and  had  not 
healed  up  at  the  time  of  Saffell's  death.    The  witness  did  not  think 
that  the  defendant's  mind  was  in  good  condition  at  the  time  of 
Saffell's  death,  nor  did  she  think  it  had  been  good  since  he  first  con- 
tracted the  epilepsy.    Witness's  mother  and  her  brother  Steve  were 
dead.    Respecting  the  troubles  between  Mrs.  Thompson,  then  Mrs. 
Saffell,  and  defendant,  the  witness  testified  substantially  as  did  X 
F.  Penland. 

Boy  Simmons  was  the  next  witness  for  the  defense.    He  testified 
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that  he  was  the  sheriff  of  Ooleman  connty  at  the  time  of  defend- 
ant's arrest  by  John  Braley.  Witness  went  with  Braley  to  the 
town  of  Trickham  in  Ooleman  county,  where  they  found  the  de- 
fendant trading  in  a  store.  His  wagon  was  standing  out  in  front 
of  the  store.  Defendant  was  sitting  on  the  counter  in  the  store, 
when  witness  and  Braley  went  in,  and  Mr.  Hunter  was  putting  up 
some  goods  for  him.  Braley  ordered  cigars  and  passed  them  around. 
Defendant  soon  went  to  his  wagon  and  got  in.  Witness  touched 
Braley  and  said :  "  There  is  your  man.*'  Braley  started  towards 
the  store  door,  and  witness  told  Hunter  that  Braley  was  the  sheriff 
of  Ellis  county,  and  had  come  to  arrest  Penland  for  murder,  and 
that  he,  witness,  disliked  to  see  the  old  man  '' pulled"  after  so  long 
a  time.  When  Braley  got  to  the  door,  he  said  to  defendant:  "  How 
are  you.  Uncle  Billy  ? "  Defendant,  who  was  then  in  the  wagon, 
bowed.  Braley  then  said:  "I  am  the  sheriff  of  Ellis  county,  and 
have  a  capias  for  your  arrest  for  the  murder  of  Saffell,  in  Ellis 
county."  Braley  read  the  capias  to  defendant,  who  got  out  of  the 
wagon,  and  the  two  returned  to  the  store.  When  he  made  the 
arrest,  Braley  stood  with  one  foot  on  the  doorstep,  and  one  on 
the  wagon  wheel.  Defendant  did  not  admit,  before  the  capias  was 
read  to  him,  that  he  was  the  man  who  killed  Saffell.  Witness  was 
standing  where  he  could  hear  everything  that  was  said  and  see 
everything  that  was  done. 

On  his  cross-examination,  the  witness  was  asked  the  following 
question :  *'  Did  you  not,  on  yesterday,  in  this  court  room,  and  in 
the  presence  of  Mr.  Cooper  and  Mr.  Chapman,  make  this  statement: 
*I  helped  to  arrest  old  man  Penland.  Braley  asked  him  if  his 
name  was  Penland,  and  he  said  yes.  Braley  then  asked  him  if  he 
was  the  same  man  who  killed  Saffell  down  in  Ellis  county.  He 
said:  Yes,  I  am  the  man,  but  I  did  it  in  self-defense.  He  had  shot 
me  down  and  left  me  for  dead,  and  sent  me  word  that  if  that  shot 
did  not  kill  me,  he  had  another  that  would ;  and  I  saw  him  coming 
down  to  the  creek,  and  took  aim  at  him,  and  shot  him  within  two 
inches  of  where  I  aimed,  and  just  above  or  just  below  his  wife's 
arm  which  was  around  him;  and  then  Braley  told  him  he  was 
sheriff  and  arrested  him  I'"  Witness  replied:  "No,  I  did  not  say 
all  of  that  in  the  way  it  is  asked.  I  did  say  it  all,  but  did  not  say 
that  it  was  so  said  by  Penland  before  he  was  arrested ;  and  in  fact, 
what  was  said  by  Penland  (as  asked)  was  said  after  Braley  told  him 
be  was  sheriff  and  made  the  arrest."  At  this  point  the  defense 
moved  that  the  statement  of  the  witness  as  to  what  was  said  by 
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defendant  after  hit  arreat  be  striokeo  out,  and  withdraw  a  from  ibe 
jury ;  which  motion  was  overruled. 

Mr.  Hunter  was  next  introdaoed  by  the  defense.  He  testified 
that,  at  the  time  of  the  arrest  of  defendant  by  Braley,  he  was  post- 
master at  the  town  of  Triokbam,  Coleman  oonnty,  and  a  dealer  is 
loerchandise,  keeping'  the  postoffice  in  his  store.  Braley  and  Sim^ 
mons  came  into  the  witness's  store,  where  the  defendant  was  making 
some  purchases.  Braley  purchased  some  cigars  and  passed  theoi 
around.  Defendant  went  out  to  his  wagon,  which  stood  near  the 
door.  Simmons  ^  nudged  "  Braley  and  said :  ^  That  is  your  man." 
Braley  started  to  the  door,  and  Simmons  told  witness  that  Braley 
was  the  sherifF  of  Ellis  county,  and  had  a  capias  for  the  defendant, 
and  that  be  disliked  to  see  the  old  man  arrested.  Therenpon  the 
witness  turned  to  a  window  near  the  door  and  saw  Braley  speak  to 
the  defendant,  who  was  in  his  wagon.  The  old  man  bowed  and 
spoke,  when  Braley  told  him  that  he  was  the  sheriff  of  Ellis  county, 
and  had  a  capias  for  his  arrest,  which  he  took  from  his  pocket  and 
Fead.  Witness  did  not  know  what  defendant  said  when  he  bowed 
tio  Braley,  more  than  to  exchange  the  usual  "  good  day.''  At  this 
point  the  defense  closed.   • 

The  State  recalled  John  Braley  in  rebuttal.  He  testified  that 
when  he  had  the  talk  with  defendant,  and  a  few  minutes  later 
arrested  him,  defendant  was  in  his  wagon,  which  stood  some  ten 
steps  from  the  store  door.  Witness  had  defendant  in  his  custody 
lor  several  months  during  the  year  1884,  and  was  never  able  to  de- 
tect anything  indicating  disease  of  the  mind.  John  Fleming, 
deputy-sheriff  and  jailer  under  Sheriff  Braley,  testified  as  did  Braley 
as  to  the  apparent  condition  of  defendant's  mind  while  in  Braley's 
custody. 

Dr.  Smith  testified  for  the  State,  in  rebuttal,  that  he  had  been  for 
some  time  the  attending  physician  to  defendant.  He  had  never  ob- 
served any  impairment  of  the  defendant's  mind. 

J.  P.  Cooper  testified  for  the  State,  in  rebuttal,  as  follows:  "I 
am  the  clerk  of  the  district  court  of  Ellis  county,  and  was  present 
on  yesterday  and  heard  the  witness  Boy  Simmons  make  to  Mr. 
Chapman  a  statement  substantially  as  follows:  'I  helped  to  arrest 
6ld  man  Penland.  Braley  asked  him  if  his  name  was  Penland,  and 
he  said  yes.  Braley  then  asked  him  if  he  was  the  man  who  killed 
Saffell  down  in  Ellis  county.  He  said:  Yes,  I  am  the  man,  but  I 
did  it  in  self-defense.  He  shot  me  down  and  left  me  for  dead,  and 
sent  me  word  if  that  shot  did  not  kill  me,  he  had  another  that 
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would.  I  afterwfvrda  aav  him  cpnung  down  to  the  creek  apd  1k)o1( 
aim  i^t  him  and  abot  him  in  two  inches  of  where  X  aimed^  aod  jast 
below  or  jast  above  bia  wife's  arm,  which  was  around  him,  and 
then  Braley  told  him  he  was  the  sheriff  of  Ellis  county,  and  arrested 
him.' " 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

A.  A.  Kemble^  for  the  appellant 

Ji  S.  BurtSy  Assistant  Attorney -General,  for  the  State. 

White,  Pbesidtno  Judge.  The  homicide  out  of  which  this  prosch 
ontion  arose  occurred  over  twenty-one  years  before  appellant  was 
bronght  to  trial  for  the  murder. 

In  so  far  as  the  motion  in  arrest  of  judgment  on  account  of  sup* 
posed  substantial  defects  in  the  indictment  as  a  charge  for  murder 
of  the  first  degree  is  concerned,  suffice  it  to  say  that  the  queation 
has  been  repeatedly  decided  in  opposition  to  the  grounds  taken  in 
the  motion,  and  the  latest  and  fullest  dispussion  of  the  subject, 
together  with  all  the  authorities  collated,  can  be  found  in  the  opin- 
ions delivered  in  the  case  of  Sharpe  v.  The  StaUy  17  Texas  Ct.  App., 
486.  An  indictment  charging  a  murder  to  have  been  committed  with 
^'  malice  aforethought "  charges  murder  of  the  first  degree.  (Will- 
son's  Crim-  Forms,  No.  888,  p.  173.) 

On  the  examination  of  the  State's  witnesses  it  was  made  to  appear 
by  the  testimony  of  the  witnesses  Wright  and  Braley,  from  declarar 
tions  made  by  defendant  to  them,  that  some  three  weeks  prior  to 
the  homicide,  Saffell,  the  deceased,  bad  shot  and  seriously  wounded 
appellant.  These  declarations  concerning  this  previous  difficulty 
and  shooting  are  in  substance  the  same  as  they  are  detailed  by  each 
of  these  witnesses,  and  we  reproduce  them  from  the  testimony  of 
Braley  because  stated  by  him  more  concisely.  This  witness  was  the 
sheriff  of  £llis  county,  who  arrested  defendant.  He  says,  '^  before 
I  arrested  him,  and  before  I  told  him  I  was  sheriff  of  Ellis  qounty, 
I  a^ked  him  if  he  was  the  man  that  killed  Saffell.  He  said,  'yes,  I 
am  the  man.'  He  also  said  that  be  'did  it  in  self-defense,'  and  'I 
thought  I  had  a  right  to;  he  had  shot  me  down  about  three  weeks 
before  and  left  me  for  dead,  and  had  sent  me  word  that  if  that  shot 
did  not  kill  me  be  had  another  that  would,  and  I  knew  my  only 
chance  was  to  kill  him.  I  shot  him  about  eighty  steps  off,  and  hit 
him  within  two  inches  of  where  I  aimed.'  "    All  the  evidence shp wed 
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that  deceased  was  shot  in  the  back,  and  his  wife,  who  was  with  him 
at  the  time,  testifies  that  he  was  shot  from  the  brash  behind  them, 
and  that  they  could  not  see  and  did  not  know  who  did  the  shooting. 

In  connection  with  this  testimony  defendant  proposed  to  prove 
by  bis  son,  A.  F.  Penland,  all  the  facts  and  circumstances  attending 
the  shooting  of  defendant  by  deceased ;  subsequent  threats  made 
at  different  times  by  deceased  to  different  persons  against  defend- 
ant; that  on  several  occasions  between  the  shooting  of  defendant 
and  the  killing  of  Saffell  the  latter  was  seen  in  and  about  the  prem- 
ises of  defendant,  both  in  the  day  and  night  time,  and  that  these 
things  had  been  communicated  to  defendant;  which  evidence  was, 
upon  objection  by  the  prosecution,  excluded  by  the  court  as  irrele- 
vant and  immaterial. 

As  here  involved,  the  question  is  not  the  admissibility  of  explan- 
atory acts  and  declarations  of  defendant  with  reference  to  parts  of 
acts  and  declarations  admitted  against  him,  and  consequently  the 
rule  provided  by  article  761  of  the  Code  of  Criminal  Procedure 
with  regard  to  such  explanatory  matters  is  not  applicable.  If  ad- 
missible at  all,  the  proposed  evidence  was  or  could  only  be  author- 
ized and  competent  in  support  of  or  as  throwing  light  upon  the 
theory  of  the  defense,  which  was  justifiable  homicide  committed 
in  self-defense.  All  the  evidence,  the  admissions  and  declarations 
of  defendant  as  well,  wholly  rebut  the  idea  that  the  deceased,  at 
the  time  he  was  killed,  had  the  most  remote  idea  of  the  proximity 
or  presence  of  defendant, —  much  less  that  he  was  armed  for  the  par- 
pose,  and  at  that  time  was  meditating  upon  or  manifesting  any  in- 
tention to  carry  into  execution  any  previous  threat  made  by  him 
against  the  defendant.  **When  a  defendant  accused  of  murder 
seeks  to  justify  himself  on  the  ground  of  threats  against  his  own 
life,  he  may  be  permitted  to  introduce  evidence  of  the  threats  made, 
but  the  same  shall  not  be  regarded  as  affording  a  justification  for 
the  offense  unless  it  be  shown  that,  at  the  time  of  the  homicide,  the 
person  killed,  by  some  act  then  done,  manifested  an  intention  to 
execute  the  threat  so  made."  (Penal  Code,  art.  608;  Logan  v.  The 
State,  17  Texas  Ct.  App.,  60.) 

Upon  this  point  the  language  used  by  the  court  in  Allen  v.  The 
State,  17  Texas  Ct.  App.,  637,  is  peculiarly  appropriate  to  the  testi- 
mony exhibited  in  this  record.  '^  Evidence  of  threats  made  by  the 
deceased  against  the  defendant  could  afford  no  justification  for  the 
homicide,  in  the  absence  of  any  evidence  showing  that,  at  the  time 
of  the  homicide,  the  deceased,  by  some  act  then  done,  manifested 
an  intention  to  execute  the  threat.    There  was  no  such  evidence 
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Uddnced  on  the  trial,  but,  on  the  contrary,  it  was  proved  that  the 
deceased  was  not  making  any  demonstration  whatever  against  de- 
fendant." And  this  fact  was  established  as  well  by  the  confessions 
of  defendant  as  the  testimony  of  deceased's  wife. 

Deceased,  who  was  a  Confederate  soldier,  had  been  at  home  on 
forlough.  He  was  spending  his  last  Sabbath  evening  with  his  wife. 
In  the  morning  he  was  to  start  to  rejoin  his  command.  He  and  his 
wife  bad  strolled  down  into  the  creek-bottom;  had  sat  upon  the 
bank  of  the  stream  for  half  or  three-quarters  of  an  hour,  talking  of 
their  future  hopes  and  plans.  They  rose  and  started  to  return 
home,  walking  side  by  side,  she  with  her  arm  around  him,  when, 
npon  reaching  a  certain  point  in  the  pathway,  of  a  sudden  there  is 
the  report  of  a  gun  from  the  bushes  in  the  direction  from  which 
they  have  just  come.  He  starts  suddenly ;  she  asks  him  if  he  is 
hurt;  he  answers  yes,  steps  forward  a  few  steps,  falls  forward  upon 
bis  face,  and  is  instantly  dead.  He  is  shot  in  the  back,  just  an  inch 
or  80  above  the  place  where  his  wife's  arm  was  clasped  about  him, 
and  where  defendant  said  he  had  aimed  to  shoot  him,  so  as  to 
avoid  shooting  his  wife  through  the  arm.  In  the  face  of  such  tes- 
timony it  is  worse  than  idle  and  absurd  to  claim  the  protection  of 
self-defense  under  the  law  of  threats  made  by  a  deceased  against 
his  slayer.  His  own  confessions  as  to  how  the  homicide  was  com- 
mitted fully  corroborated  the  testimony  of  the  wife  of  the  deceased, 
and  effectually  eliminated  all  claim  of  self-defense  on  account  of 
threats.  The  proposed  evidence  was  wholly  irrelevant,  and  could 
have  thrown  no  light  upon  his  conduct  which  would  have  tended  in 
the  slightest  to  justify  it. 

The  theory  of  the  defense  is  that  defendant,  from  the  antecedent 
eircumstances  and  the  threats  which  deceased  had  made  against 
him,  firmly  and  honestly  believed  that  his  own  life  would  be  taken 
unless  he  killed  deceased,  and  hence  that  the  killing  was  justifiable 
in  self-defense.  Under  our  statute  homicide  is  permitted  by  law 
when  inflicted  for  the  purpose  of  preventing  murder,  but  the  killing 
must  take  place  while  the  person  killed  was  in  the  act  of  commit- 
ting the  offense,  or  after  some  act  done  by  him  showing  evidently 
an  intent  to  commit  such  offense.  (Penal  Code,  art.  570,  subdivis. 
2;  J^evenson  v.  The  State,  17  Texas  Ct.  App.,  618;  Boddi/  v.  The 
&(Ue,  14  Texas  Ct.  App.,  628.)  This  rule  has  been  justly  enlarged 
so  as  to  embrace  cases  of  reasonable  apprehension  of  death  or  seri- 
ous bodily  injury,  whether  the  danger  was  real  or  apparent;  but 
the  reasonable  apprehension  and  appearances  must  be  such  as  spring 
from  and  arise  out  of  the  acts  and  conduct  of  the  deceased  at  the 
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the  killing.    {Smiih  v.  T/ie  State,  15  Texas  Ct  App.,  338; 
The  SMe,  lY  Texas  Ct  App,  603.) 

rhilst  a  party  is  permitted  by  law  to  take  hnman  life  to  pita- 
'  of  the  offenses  named  in  article  570  of  the  Penal  Cods^ 
>aFe  fear  of  any  of  these  offenses  (murder,  robbery,  or  ((he 
cvever  well  grounded,  as  that  another  lies  in  wait  to  take 
9  party's  life,  unaccompanied  with  any  overt  act  indicative 
an  intention,  will  not  warrant  him  in  killing  that  other  by 
)revention ;  there  must  be  an  actual  (or  apparent)  danger  at 
.  (1  East's  Crown  L.,  272.)  .  .  .  The  belief  that  a  pef- 
;ns  to  kill  me  will  not  prevent  my  killing  him  from  being 
unless  he  is  making  some  attempt  to  execute  his  design,  or 
s  in  apparent  situation  to  do  so,  and  thereby  induces  me 
>ly  to  think  that  he  intends  to  do  it  immtadiately.  (1  Iredell, 
)9.)  The  right  of  resorting  to  force  does  not  arise  while 
ehended  mischief  exists  in  machination  only.  (1  Wbart 
260.)  No  contingent  necessity  will  avail ;  and  when  the  pre- 
leqessity  consists  of  the  as  yet  unexpected  machinations  of 
the  defendant  is  not  allowed  to  justify  himself  by  reason 
existence."  {Lander  v.  The  State,  12  Texas,  462.)  "No  ap- 
on  of  danger  previously  entertained  will  justify  the  com- 
of  homicide;  it  must  be  an  apprehension  existing  at  the 
>  prisoner  struck  the  blow."  (Hor.  &  Thomp.  Cases  Self- 
5;  Holt  V.  The  State,  9  Texas  Ct  App.,  572.) 
trine  about  the  broadest  and  most  favorable  in  its  presenta- 
he  rule  of  self-defense  is  stated  by  the  supreme  court  of 
y  in  Bohannon's  case.  It  is  said  in  that  case:  "When 
)  has  been  repeatedly  threatened  by  such  an  enemy  (a  4es- 
id  lawless  man),  when  an  actual  attempt  has  been  made  to 
ite,  and  when  after  all  this  his  family  have  been  informed 
^sailant  that  he  is  to  be  killed  on  sight,  we  hold  that  be  may 
arm  himself  to  resist  the  threatened  attack.  He  may  leave 
)  for  the  transaction  of  his  legitimate  business,  or  for  any 
nd  proper  purpose;  and  if  on  such  an  occasion  he  casually 
s  enemy,  having  reason  to  believe  him  armed  and  ready  to 
bis  murderous  intention,  and  he  does  believe,  and  from  the 
the  previous  assault,  the  character  of  the  man,  and  the  ciiv 
ces  attending  the  meeting,  he  has  the  right  to  believe  that 
3nce  of  his  adversary  puts  his  life  in  imminent  peril,  and 
3an  secure  his  personal  safety  in  no  other  way  than  to  kill 
s  not  obliged  to  wait  until  be  is  actually  assailed.  He  may 
;  bis  enemy  and  sboot  bim  down  like  a  wild  beast,  nor  has 
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he  the  right  to  bring  about  an  annecessary  meeting  in  order  to  have 
a  pretext  to  slay  him,  but  neither  reason  nor  the  law  demands  that 
he  shall  give  up  his  business  and  abandon  society  to  avoid  such 
meeting."  {Bohannon  v.  The  Comm.^  8  Bush,  481 ;  8,  O.y  1  Green's 
Orim.  R,  613 ;  State  v.  Kennedy,  7  Nev.,  137.) 

But  there  is  another  view  of  the  case  suggested  by  one  of  the 
bills  of  exception  in  the  record.  Defendant  proved  by  Judge  F^ris 
that  he,  the  witness,  was  district  judge  in  Eliis  county  in  1864,  and 
asked  him  "  what  was  the  condition  of  the  country  in  Ellis  county 
in  the  spring  of  1864  as  to  the  ability  of  the  courts  to  enforce  the 
criminal  and  penal  laws  with  efficiency?"  The  answer  was  ex- 
cluded or  not  permitted  on  objection  by  the  State  that  it  was  im- 
material and  irrelevant. 

A  well-settled  rule  is  that  the  right  of  self-defense  does  not  arise 
when  there  is  opportunity  to  restrain  the  assailant  by  process  of 
law.  (Foster,  277;  1  Hawk.  P.  0.,  ch.  29,  §  17.)  "  A  man  who  be- 
lieves bis  life  in  danger  must,  if  he  have  access  to  a  tribunal  clothed 
with  the  ordinary  powers  of  a  justice  of  the  peace,  apply  to  such 
tribunal  to  interpose.  If  he  have  grounds  enough  to  excuse  him 
from  killing  the  person  from  whom  he  believes  himself  in  danger, 
he  has  ground  enough  to  have  that  person  bound  over  to  keep  the 
peace  or  committed  in  default  of  bail.  And  wherever  this  process 
can  be  applied,  the  endangered  party  is  not  excused  in  taking  the 
law  into  his  own  hands.  Where  the  conflict  can  be  avoided,  the 
law  must  be  resorted  to  for  redress.  Of  course  the  rule  just  stated 
presupposes  the  law  gives  machinery  by  which,  if  m}'  life  is  threat- 
ened, I  can  cause  the  arrest  of  m}^  expected  assailant.  Suppose, 
however,  the  law  gives  no  such  machinery  ?  Am  I  to  be  shot  down 
without  the  means  of  prevention  by  an  assassin  who  will  fire  on  me 
at  sight?  Am  I  to  wait  to  receive  the  shot  in  order  to  comply  with 
the  technical  requisite  that,  before  I  can  fire,  an  attempt  should  be 
made  on  my  life?  In  a  state  of  nature  where  there  is  no  law  to 
which  I  can  appeal  to  have  such  a  villain  restrained,  I  am  entitled, 
in  order  to  save  my  life,  to  take  the  law  into  my  own  hands,  though 
I  do  this  at  my  own  risk."     (Whart.  on  Horn.  (2d  ed.),  §§  488,  489.) 

As  we  understand  it,  no  such  state  of  things  was  attempted  to  be 
proved  by  the  witness.  The  very  fact  that  he  was  district  judge 
shows  that  the  law  had  its  machinery  in  operation,  though  the  State 
was  involved  in  a  terrible  war  between  the  States,  then  going  on. 
It  is,  moreover,  shown  by  this  record  that  this  defendant  and  bis 
son  were  arrested  by  the  civil  officers  for  this  very  homicide.  The 
evidence  sought  was,  in  our  opinion,  irrelevant,  immaterial,  and 
properly  denied. 
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A  number  of  other  errors  are  Complained  of.  We  are  free  to 
confess  that  the  record  shows  some  irregularities  which  should  not 
have  occurred,  but  we  fail  to  perceive  how  they  could  or  have  prej- 
udiced the  rights  and  interests  of  defendant.  For  aught  that  has 
been  made  to  appear,  defendant  has  had  a  fair  and  impartial  trial, 
in  which  all  his  material,  essential  rights  have  been  protected  and 
secured  him.  The  charge  of  the  court,  save  in  an  immaterial  par- 
ticular, was  the  law  of  the  case,  and  it  was  not  error  to  refuse  the 
requested  instructions. 

Long  years  have  passed  since  this  homicide  was  committed,  yet 
the  law  knows  no  limitation  as  against  the  crime  of  murder.  De- 
fendant confessed  to  its  commission  and  the  circumstances  of  its 
commission.  He  has  claimed  that  it  was  justifiable  on  the  ground  of 
self-defense.  We  have  fully  examined  and  discussed  this  defense  in 
the  light  of  the  law  and  the  facts.  Manifestly  the  homicide  was 
committed  under  circumstances  showing  no  immediate  danger  or 
present  necessity  excusing  it;  no  provocation  at  the  time  arousing 
a  passion  sufSoient  to  reduce  it  to  a  lower  degree  of  crime;  no  act, 
word  or  gesture  of  deceased  which  would  or  could  extenuate  or 
mitigate  it;  in  a  word,  nothing  which  the  law  can  consider  in  ex- 
tenuation, mitigation,  excuse  or  justification  for  the  act.  Of  its 
character  and  degree  there  can  be  but  one  opinion.  By  every  rule 
of  law  the  crime  was  murder,  and  murder  by  lying  in  wait, — assas- 
sination,— murder  in  the  first  degree. 

The  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  November  14,  1885.] 
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1.  Certiorari  —  Transcript.  —  The  record  entry  of  the  impaneling  of  the  grand 
jury  which  returned  the  indictment  is  no  part  of  a  transcript  on  appeal  to 
the  court  of  appeals,  and  hence  a  certioraH  to  supply  such  record  will  not 
be  awarded. 

S.  Theft  —  Hearsay  Evidence.—  See  the  opinion  in  extenao  for  evidence  held 
to  be  hearsay,  and  therefore  to  have  been  improperly  admitted. 

8  Same  —  Accomplice  Testimony— Ch  a  rob  op  the  Court. —  If,  upon  the 
trial  of  a  criminal  cause,  evidence  is  adduced  tending  to  show  that  a  witness 
for  the  State  was  an  accomplice  in  the  perpetration  of  the  offense,  it  becomes 
the  duty  of  the  trial  court  to  give  in  charge  to  the  jury  the  law  governing 
the  testimony  of  accomplices. 
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Statement  of  the  case. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
J.  H.  Rice,  Esq.,  Special  Judge. 

The  indictment  in  this  case  was  joint  against  the  appellant  and 
J.  M.  Fuller,  It  charged  them  with  the  theft  of  two  yearlings,  one 
the  property  of  T.  0.  Sparks,  and  the  other  the  property  of  Mrs.  A. 
Tickle,  in  Navarro  county,  Texas,  on  the  15th  day  of  April,  1883. 
A  severance  having  been  awarded,  the  appellant  was  first  placed 
upon  trial  and  was  convicted,  his  punishment  being  affixed  at  a 
term  of  two  years  in  the  penitentiary. 

T.  C.  Sparks  was  the  first  witness  for  the  State.  He  testified  that 
he  knew  the  defendant,  but,  as  he  and  his  brother,  J.  M.  Fuller,  sit- 
ting together  were  so  strikingly  alike,  witness  could  not  point  him 
out  in  court.  During  the  year  1883  the  witness,  who  was  engaged 
in  the  stock-trading  business,  was  in  Navarro  county  purchasing 
yearlings.  On  or  about  March  20,  1883,  witness's  brother,  John  0. 
Sparks,  bought  a  black  bull  yearling  from  Mrs.  A.  Tickle.  Some 
time  after  that  purchase  the  witness  met  Latch  Dew  in  Corsicana, 
who  told  him  that  he  had  six  head  of  yearlings  to  sell.  Witness 
sent  his  brother,  John  C.  Sparks,  to  look  at  them,  and  John  0. 
bought  them  for  him.  J.  C.  Sparks  took  those  yearlings  to  wit- 
ness's pasture  on  the  following  evening.  When  they  were  turned 
into  the  pasture  John  0.  Sparks  directed  witness's  attention  partic- 
ularly to  a  certain  black  bull  yearling,  unmarked  and  unbrancled. 
That  yearling  disappeared  from  witness's  pasture  about  ten  days 
later,  since  when  the  witness  had  neither  seen  nor  heard  of  it.  Be- 
fore the  disappearance  of  that  yearling  Latch  Dew  and  George  and 
Joe  Tickle  identified  it.  George  Tickle  came  to  witness's  pasture 
and  picked  it  out  of  about  three  hundred  head,  as  the  yearling  his 
mother  bad  sold  to  J.  0.  Sparks.  The  black  yearling  was  purchased 
from  Mrs.  Tickle  about  March  20,  1883,  and  the  six  head  were  pur- 
chased from  Latch  Dew  about  two  weeks  later.  B.  T.  Barry  was 
present  when  Latch  Dew  identified  the  yearling.  That  animal  had 
no  white  marks  or  spots  on  it  that  witness  could  remember. 

Cross-examined,  the  witness  stated  that  the  black  yearling  identi- 
fied by  Latch  Dew  and  Tickle  was  the  same  animal  to  which  his 
attention  had  previousl}^  been  particularly  called  by  John  C.  Sparks. 
As  John  C.  Sparks  drove  the  several  yearlings  into  the  pasture,  he 
pointed  the  black  bull  yearling  out  to  witness  and  remarked :  "  That 
is  the  yearling  I  bought  from  Mrs.  Tickle,  and  paid  for."  John  C* 
Sparks  was  buying  yearlings  for  the  witness,  with  witness's  means, 
to  fill  a  contract  which  the  witness  had. 

Latch  Dew  was  the  next  witness  for  the  State.    He  testified  that 
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in  the  spring  of  1883,  he,  the  defendant,  and  J.  M.  Fuller  drove  six 
yearlings  to  Oorsicana  to  sell.  The  Fullers  brought  thtee  yearlings 
and  one  cow  to  the  witness's  house,  between  7  and  8  o'clock  one 
morning.  One  of  the  animals  was  a  "yo-necked"  black  bull  year- 
ling with  some  white  spots  on  the  neck  and  flanks,  and  some  white 
"shot"  in  the  foreheard.  About  half  of  the  tail  was  also  white. 
The  yearling  thus  described  was  neither  marked  nor  branded.  The 
other  two  yearlings  were  branded  9  y  9.  The  Fullers  requested 
witness  to  sell  their  yearlings  with  his,  as  they  would,  doubtless, 
bring  more  sold  together,  and  as  witness  had  previously  succeeded 
in  selling  for  more  than  they  had,  and  could  probably  do  so  again. 
Witness  and  the  Fullers  drove  six  yearlings  to  town,  three  of  which 
belonged  to  witness.  They  went  first  to  Haley  and  then  to  T.  C. 
Sparks  to  sell  them.  John  C.  Sparks  went  with  the  witness  to 
inspect  the  animals  and  bought  them.  Witness  executed  to  John 
0.  Sparks  a  bill  of  sale  to  the  six  yearlings.  One  of  the  Fuller 
boys  went  with  witness  and  Sparks  to  look  at  the  cattle.  Witness, 
however,  could  not  recollect  whether  or  not  he  was  attended  by 
either  of  th6  Fullers  when  he  went  to  offer  the  animals  to  Spark& 
The  Fullers  told  witness  that  the  three  yearlings  belonged  to  them^ 
and  when  the  witness  cashed  the  draft  given  him  by  Sparks,  which 
he  did  that  evening  at  Garrity's  bank,  he  paid  them  $12.50  a  head 
for  them.  The  animals  were  delivered  by  witness  and  one  of  the 
Fullers  to  J.  C.  Sparks,  in  Haley's  pasture.  A  week  or  ten  days 
elapsed  before  the  witness  hoard  anything  more  of  the  yearlings. 
At  the  end  of  that  time,  witness  went  to  Haley's  pasture,  in  which 
Sparks  had  some  two  hundred  or  three  hundred  head  of  cattle,  and 
found  among  them  the  black  bull  yearling  which  he  had  sold  to 
Jno.  0.  Sparks  for  the  Fullers,  and  identified  it.    T.  C.  Sparks  and 

B.  F.  Barry  were  present.  Witness  did  nothing  but  repay  to  J.  O. 
Sparks  the  money  which  he  had  paid  for  the  animals.  Witness 
afterwards  went  to  see  Mr.  Fuller  about  the  money  part  of  the  trans- 
action, and  Fuller  said  that  the  yearling  was  his.  On  the  night  of 
the  day  on  which  witness  repaid  the  purchase  money  to  J.  0.  Sparks, 
witness  and  said  Sparks  got  Jim  Tickle  and  went  to  the  bouse  of 
the  Fullers  to  arrest  them  for  the  theft  of  the  black  bull  yearling. 
It  was  after  the  killing  of  John  0.  Sparks  that  the  witness  looked 
at  the  cattle  in  Haley's  pasture.     Witness  was  present  when  John 

C.  Sparks  was  killed.  Jim  Pitman  was  also  present  when  John  C. 
Sparks  was  killed.  The  witness  did  not  know  that  the  Fuller  boys 
had  been  told  what  they  were  to  be  arrested  for,  before  the  night 
Sparks  was  killed. 

Gross-examined,  the  witness  said  that  John  0.  Sparky  so  far  as 
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he  knew,  had  no  warrant  for  the  arrest  of  the  Fuller  boys.  He  did 
not  know  whether  or  not  Sparks  was  an  ofRcer.  Witness  testified 
at  the  examining  trial  of  the  Fullers  for  killing  Sparks.  The  Ful- 
lers were  discharged  by  the  magistrate  who  held  that  examining 
trial.  When  the  witness  went  to  the  Fullers  and  told  them  that 
some  other  parties  were  claiming  the  ownership  of  the  black  year- 
ling, they  said  that  the  animal  belonged  to  them,  and  that  they 
could  show  the  mother  of  it.  This  was  some  time  after  Sparks  was 
killed.  Mrs.  Fuller,  the  mother  of  the  defendant,  owned  quite  a 
considerable  number  of  cattle,  but  witness  did  not  know  that  the 
black  yearling  described  had  ever  sucked  one  of  her  cows.  The 
Fullers  cut  the  yearling  off  from  the  cow  they  drove  to  witness's 
house  on  the  morning  of  the  sale  to  Sparks.  They  claimed  the  cow 
as  their  mother's  property.  Witness  did  not  remember  that,  whea 
he  sold  the  yearlings  to  Sparks,  he  said  anything  about  the  Fullers 
owning  any  part  of  them.  John  0.  Sparks  went  to  the  pasture, 
when  the  trade  was  made,  with  Littleman  Fuller  and  witness.  On 
returning  to  town  witness  made  the  bill  of  sale  to  Sparks  in  his  own 
name  only.  He  then  paid  Benjamin  Fuller  the  money  due  on*  the 
three  yearlings,  and  Benjamin  Fuller  divided  his  share  with  Little- 
man  Fuller.  The  Fullers  and  witness  agreed  on  the  day  before  the 
sale  that  they  would  go  to  town  together,  assisting  each  other  to 
drive  and  dispose  of  the  cattle.  Witness  lived  about  three  miles 
from  the  Fullers,  and  had  often  seen  their  cattle  on  the  range. 
Witness  denied  that  at  Mrs.  Fuller's  house,  shortly  after  the  sale  to 
Sparks,  he  told  Jeff  Gamble  that  he  had  seen  the  black  yearling 
sucking  Mrs.  Fuller's  cow.  On  the  contrary,  he  told  Oamble  that  he 
had  not. 

Re-examined,  the  witness  stated  that  the  Fullers  had  some  diffi- 
culty in  separating  the  cow  from  the  yearlings.  Witness  had  never 
seen  that  cow  before  or  since.  He  did  not  know  of  which,  if  either, 
of  the  three  yearlings  she  was  the  mother,  as  he  did  not  see  either 
of  the  three  sucking  her. 

George  Tickle  testified,  for  the  State,  that  he  was  the  son  of  Mrs. 
A.  Tickle.  The  animal  which  Mrs.  Tickle  sold  to  John  C.  Sparks 
was  a  small  "  yo-necked  "  black  bull  yearling,  with  some  white  on 
its  loins.  Mrs.  Tickle  sold  that  animal  to  Sparks  in  April,  18S8. 
Mr.  Sparks  came  to  Mrs.  Tickle's  for  the  yearling  about  the  6th  of 
April,  but  failed  to  find  it.  Mr.  Sparks  was  killed  on  that  same 
night  The  mother  of  the  yearling  sold  by  Mrs.  Tickle  to  John  C. 
Sparks  was  now  the  property  of  witness.  About  a  week  after  John 
C.  Sparks  came  after  the  yearUng,  witness  saw  it  in  T.  0.  Sparks's 


Digiti 


ized  by  Google 


884  19  Texas  Court  of  Appeals.  [Tyler  Term, 

Statement  of  the  oase. 

pasture  and  identified  it.  Witness  at  once  recognized  it  among 
perhaps  two  hundred  and  fifty  other  head  of  cattle.  Witness  and 
his  mother  helped  Sparks  hunt  for  that  animal  while  it  was  missing. 
Mrs.  Tickle  bad  been  milking  the  yearling's  mother  about  ten 
months  when  she  sold  the  yearling  to  Sparks.  Witness  had  not 
seen  that  yearling  since  he  saw  and  identified  it  in  T.  0.  Sparks's 
pasture. 

Cross-examined,  the  witness  stated  that  the  animal  was  being 
kept  up  at  the  time  it  was  sold  to  Sparks,  but  was  turned  out  by 
Joe  Tickle  before  it  was  delivered.  It  was  neither  marked  nor 
branded.  The  only  white  about  the  yearling  was  a  little  on  its 
loins.    It  was,  perhaps,  a  little  frosty  on  the  tail. 

Mrs.  Amelia  Tickle  testified,  for  the  State,  that,  on  or  about 
March  1, 1883,  she  sold  a  black  yearling  bull  to  Mr.  John  C.  Sparks, 
executing  her  bill  of  sale  thereto  on  the  5th  day  of  the  same  month. 
If  the  Fullers  took  that  yearling,  they  took  it  without  the  witness's 
consent.  Sparks  paid  witness  for  the  yearling  when  he  bought  it, 
but  left  the  animal  with  witness  to  be  kept  and  delivered  to  him 
about  the  ISth  of  the  same  month.  Witness  directed  her  boys  to 
keep  the  yearling  up,  but  by  some  oversight  it  was  turned  out  and 
had  never  been  seen  since  by  the  witness.  Witness  owned  and 
milked  the  mother  of  the  yearling.  She  had  since  sold  two  cows 
very  much  alike,  one  to  Mr.  Brittain  and  one  to  her  son  George.  She 
did  not  know  which  of  these  two  parties  bought  the  mother  of  the 
animal.  Witness's  boys  managed  her  cattle,  which  she  seldom  saw, 
and  they  knew  more  about  them  than  she  did.  When  Sparks  came 
to  get  the  yearling  he  had  bought  it  was  not  to  be  found  on  wit- 
ness's place  —  had  been  turned  out, —  and  witness  sent  her  sons 
George  and  James  to  look  for  it. 

Cross-examined,  the  witness  said  that  after  it  was  turned  out  the 
yearling  was  for  a  time  about  the  place  of  her  brother-in-law,  Henry 
Black.  Witness  directed  her  sons  not  to  brand  the  yearling,  as  she 
had  sold  it  to  Mr.  Sparks.  Witness  sold  a  large  "yo-necked"  cow 
to  Mr.  Brittain.  The  few  white  spots  on  the  loins  of  the  yearling 
were  discernible  only  upon  close  inspection.  The  yearling  was  ia 
the  pen  when  sold  to  Sparks,  and  witness  went  with  Sparks  to  the 
pen  and  pointed  it  out.  The  boys  afterwards  turned  all  of  wit- 
ness's yearlings  into  the  field,  and  subsequently  turned  them  out  of 
the  field.  Witness  had  not  missed  the  yearling  when  Sparks  came 
for  it,  nor  did  she  learn  until  that  time  that  it  bad  been  turned  oat. 
Witness  identified  the  bill  of  sale  in  evidence  as  the  one  that  she 
executed  to  John  C.  Sparks. 
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T.  C.  Sparks  was  recalled  and  testified,  for  the  State,  that  he  rec- 
ognized the  small  book  of  bills  of  sale  as  the  one  which  ho  gave 
his  brother,  John  C.  Sparks,  to  use  in  purchasing  stock,  which  said 
book  was  found  upon  the  body  of  J.  C.  Sparks  after  his  death.  It 
contained  the  bills  of  sale  executed  by  Mrs.  Tickle  and  Latch  Dew 
to  J.  C.  Sparks.  The  bill  of  sale  from  Mrs.  Tickle  reads  as  follows: 
"  State  op  Texas,  ) 

County  of  Navarro.  ) 

*'  For  and  in  consideration  of  $10,  to  me  in  hand  paid,  I  have 
sold  and  agree  to  deliver  to  J.  C.  Sparks  by  15  April,  A.  D.  1883, 
one  male  black  yearling,  not  marked  or  branded.    This  6th  March, 

^^^^-  "M.  A.  ^Tickle.*' 

mark. 

Witness  further  testified  that  he  was  buying  cattle  under  con- 
tract for  B,  Gatewood,  Frost  &  Barry. 

Cross-examined,  the  witness  stated  that  Latch  Dew  did  not  repay 
him  any  money.  Witness  was  getting  the  cattle  together  for  Gate- 
wood,  Frost  &  Barry,  who  furnished  the  witness  the  money  to  buy 
with.  The  witness  first  saw  the  black  yearling  when  it  was  placed 
in  the  pasture,  which  was  on  the  day  after  it  was  purchased  by 
John  O.  Sparks  from  Mrs.  Tickle.  Witness  was  operating  on  the 
money  of  other  parties  and  was  paying  his  brother  to  act  for  him, 
by  the  day.  He,  after  his  brother's  death,  gathered  the  stock  pur- 
chased according  to  the  bill  of  sales  book,  the  bills  in  which  were 
all  written  by  his  brother. 

Latch  Dew,  recalled  for  the  State,  testified  that  he  executed  the 
bill  of  sale  to  John  C.  Sparks,  in  the  bank  in  Corsicana,  and  was  of 
impression  that  Fuller  signed  it  as  a  witness.  That  bill  of  sale  con- 
veyed six  yearlings,  four  male  and  two  female;  two  were  branded 
9  y  9,  one  L.  D.,  and  three  were  unbranded.  The  bill  of  sale 
referred  to,  being  in  the  usual  form,  was  then  read  in  evidence.         * 

Cross-examined,  the  witness  said  that  shortly  after  the  sale  to 
John  C.  Sparks,  he,  John  C.  Sparks,  came  to  him  and  demanded 
repayment  for  the  black  yearling,  and  may  have  threatened  him 
with  prosecution  for  stealing  it.  Witness  repaid  the  purchase  money 
6f  the  animal  to  the  said  John  C.  Sparks.  On  the  night  of  that 
same  day,  witness  went  with  John  C.  Sparks  and  attempted  to 
arrest  the  Fullers.  Witness  saw  the  Fullers,  a  few  days  after  their 
examining  trial  for  the  murder  of  Sparks,  and  demanded  that  they 
refund  him  the  purchase  money  of  the  yearling,  and  they  refused, 
claiming  that  the  animal  belonged  to  them.    State  closed. 

Jeff  Gamble  was  the  first  witness  for  the  defense.  He  testified 
Vol.  X[X— 25 

Digitized  by  VjOOQ IC 


386  19  Texas  Couet  of  Appeals.  [Tyler  Term, 

Statement  of  the  caee. 

that,  some  time  in  the  spring  of  1883,  when  he  was  engaged  milking 
in  his  cow  pen,  he  saw  "  them  "  at  Mrs.  Fuller's  turn  out  four  or  five 
yearlings.  He  was  not  near  enough  to  be  able  to  give  a  more  per- 
fect description  of  the  animals  turned  out  than  that  they  were  dark 
colored  yearlings.  A  muley  cow,  owned  by  Mrs.  Fuller,  was  driven 
ofiF  with  the  yearlings.  The  witness  knew  that  cow  to  belong  to 
Mrs.  Fuller,  because,  when  in  the  employ  of  Mrs.  Fuller,  he  had 
milked  that  cow  for  her.  The  witness  did  not  know  whether  or  not 
the  cow  was  the  mother  of  any  of  the  yearlings.  "They"  (Latch 
Dew  and  the  Fullers?)  said  that  they  were  going  to  take  the  animals 
to  town.  After  the  trouble  about  the  black  yearling  arose,  Latch 
Dew  told  the  witness  that  he  believed  the  said  yearling  to  be  Mrs, 
Fuller's,  and  knew  that  the  cow  was  hers.  Dew  and  witness  were 
alone  when  Dew  first  made  this  statement,  and  then  the  witness 
called  William  Black's  attention  to  it  The  statement  grew  out  of 
a  conversation  about  the  yearling  that  Mrs.  Tickle  sold  to  Sparks, 
being  the  same  that  Dew  sold  to  Sparks.  The  conversation  occurred 
on  the  Sunday  following  Sparks's  death.  Dew  said  in  substance 
that  the  yearling  sold  by  him  to  Sparks  was  Mrs.  Fuller's,  but 
Sparks  thought  it  was  the  yearling  he  had  previously  bought  from 
Mrs.  Tickle,  and  that  the  Fuller  boys  stole  it  from  Mrs.  Tickle's 
place  and  sold  it  to  him ;  that  the  separation  of  the  cow  and  the 
yearling  was  the  hardest  task  of  the  kind  he  had  ever  experienced. 
Witness's  mother  and  Mrs.  Fuller  were  cousins. 

Mrs.  Fuller,  the  mother  of  the  defendant,  testified  for  the  defense 
that  she  saw  the  defendant  and  his  brother  when  they  started  to 
Corsioana  with  the  animals  described  by  preceding  witnesses.  She 
owned  those  animals  and  sent  them  by  her  sons  to  town  to  sell,  in 
order  to  get  money  to  pay  her  taxes  with.  One  of  the  three  animals 
was  a  black  yearling  with  some  white  spots  on  its  head,  back  and 
loins,  and  half  of  its  tail  was  white.  That  yearling  was  the  calf  of 
an  old  muley  cow  owned  by  the  witness,  which  was  popularly  known 
in  the  neighborhood  as  "Old  Alabama."  Witness  was  at  the  pea 
when  the  boys  started  to  town  with  the  yearlings.  "  Old  Alabama" 
was  standing  outside  the  pen,  lowing  for  the  black  yearling,  and 
joined  them  when  turned  out  of  the  pen,  and  she  was  driven  off  with, 
them,  the  boys  saying  they  would  cut  her  out  as  soon  as  possible. 
The  witness  had  never  seen  the  yearling  since,  and  never  heard  of  it 
being  claimed  by  Mrs.  Tickle  until  the  night  that  John  C.  Sparia 
and  the  Tickle  boys  came  to  witness's  house  to  arrest  her  boys  for 
the  theft  of  that  animal.  Witness  heard  Latch  Dew  tell  Jeff 
Gamble  that  he  saw  the  yearling  in  question  sucking  witness's  cow, 
and  that  he  knew  that  yearling  to  belong  to  witness. 
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Cross-examined,  the  witness  testified  that  she  knew  the  yearling 
welL  It  was  not  branded  when  it  left  home  in  charge  of  the  boys 
for  the  Corsicana  market.  The  other  two  yearlings  were  branded, 
bat  the  witness  coald  not  recall  their  brands.  She  did  not  raise 
them.  They  were  animals  lost  by  a  drover  the  fall  prior  to  the  time 
they  were  driven  to  market.  The  chance  of  recovery  of  them  was  . 
bought  by  witness,  and  they  were  found  by  her  sons. 

Walter  Fuller  testified  that  he  was  a  brother  to  the  defendant, 
and  was  present  at  the  cow  pen  when  defendant  and  his  brother 
started  from  home  with  the  yearlings  to  the  Corsicana  market. 
They  took  three  yearlings  and  a  cow.  The  cow  was  taken  along  to 
expedite  the  driving  of  the  yearlings  until  they  should  reach  Latch 
Dew's.  The  only  unbranded  yearling  was  a  "yo-necked"  black 
bull,  white  line-back  and  white  belly,  some  white  on  the  flanks, 
white  spot  in  the  forehead  and  tail  about  half  white.  Witness's 
mother  owned  the  yearling  and  the  cow.  The  cow  was  the  year- 
ling's mother.  The  cow  was  a  blue  spotted  muley  animal.  Witness 
did  not  go  to  town  \yith  his  brothers  and  the  yearlings,  and  never 
saw  the  little  bull  after  it  was  driven  to  town.  Witness  was  pres- 
ent and  heard  Latch  Dew  tell  Gamble  that  he  had  seen  the  black 
bull  yearling  sucking  witness's  mother's  cow,  and  that  he  had  never 
before  had  so  much  trouble  in  separating  a  cow  and  calf.  The  first 
the  witness  ever  heard  of  an  adverse  claim  to  the  yearling  was  when 
John  C.  Sparks  came  to  Mrs.  Fuller's  to  arrest  his  brothers  for  steal- 
ing it,  and  was  killed.  The  cow  and  yearlings  were  turned  out  of 
the  pen  together. 

Cross-examined,  the  witness  said  that  he  positively  knew  that  the 
three  yearlmgs  taken  to  town  and  sold  to  Sparks  belonged  to  his 
mother.  He  knew  that  his  mother  raised  them  all,  and  that  she 
still  had  the  mothers  of  all  of  them  at  home.  '' Witness  being 
farther  questioned,  hesitated,  and  said  that  his  mother  raised  all  of 
the  yearlings.  When  asked  again  about  the  two  branded  yearlings, 
he  said  that  his  mother  had  owned  their  mothers,  and  on  being 
asked  what  had  become  of  their  mothers  now,  failed  to  answer  at 
all."  John  Sparks,  Latch  and  John  Dew  and  Jim  Tickle  oame  to 
Mrs.  Fuller's  the  night  Sparks  was  killed. 

Henry  Black  testified,  for  the  defense,  that  both  Mrs.  Fuller  and  Mrs. 
Tickle  were  his  sisters-in-law.  Witness  saw  the  yearling  Mrs.  Tickle 
claimed  to  have  sold  to  Sparks  after  it  was  turned  out  by  the  Tickles 
in  the  spring  of  1883.  That  yearling,  for  several  weeks,  lay  at  night 
in  front  of  witness's  gate.  He  was  a  black  bull  yearling  in  poor 
oondition.    That  animal  and  another  one  of  Mrs.  Tickle's  yearlings 
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that  was  branded  came  to  witness's  house  together.  Joe  Tickle 
came  to  witness's  bouse,  hunting  that  yearling,  the  week  after  it  was 
said  the  Fuller  boys  and  Latch  Dew  sold  it  to  Sparks.  That  animal 
was  an  unbranded  and  unmarked  black  bull  yearling,  with  possibly 
a  little  white  in  the  forehead.  Witness  could  not  say  exactly  how 
long  before  Joe  Tickle  came  hunting  it^  it  disappeared,  but  it  slept 
about  witness's  place  from  one  to  three  weeks.  Witness  had  never 
seen  it  since  it  quit  sleeping  on  his  place.  Joe  Tickle's  search  for  the 
yearling  was  made  after  the  death  of  John  C.  Sparks.  Witness 
knew  nothing  of  a  black  bull  yearling  belonging  to  Mrs.  Fuller. 

T.  C.  Sparks,  for  the  State,  in  rebuttal  testified  that  Joe  Tickle 
came  to  his  pasture  and  picked  out  the  same  yearling  that  was 
identified  by  Jim  Tickle  and  Latch  Dew. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Ready  Cheer  eft  Oreer^  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney-General,  for  the  State. 

WiLLsoK,  Judge.  L  Appellant  suggests  a  diminution  of  the  rec- 
ord in  this  case,  and  asks  for  a  certiorari  to  bring  up  a  more  perfect 
record.  The  diminution  suggested  is  that  the  record  does  not  show 
the  impaneling  of  the  grand  jury  that  returned  the  indictment  in^) 
court.  We  must  refuse  to  grant  the  motion  for  the  oeriiorarL  In 
making  up  a  transcript  in  a  criminal  cause  on  appeal,  the  record  of 
the  organization  of  the  grand  jury  does  not  constitute  a  portion  of 
the  record  in  the  case  essential  or  proper  to  be  included  in  the  tran- 
script. It  is  not  a  proceeding  in  the  cause  to  be  brought  before  this 
court  on  appeal,  and  hence  it  would  not  be  proper  to  order  it  to  bo 
brought  up  by  certiorari.  (Dist.  Court  Bules,  Nos.  110,  111,  113, 
118;  2  Texas  Ct.  App.,  678.) 

II.  On  the  trial  of  the  case,  the  State  was  permitted,  over  the 
objections  of  the  defendant,  and  to  which  ruling  of  the  court  there 
is  a  proper  bill  of  exception,  to  prove  that  John  C.  Sparks  and  Joe 
Tickle,  both  of  whom  were  dead,  went  to  the  pasture  of  T.  C. 
Sparks  and  there  saw  and  identified  the  yearling  in  controversy, 
and  picked  it  out  from  among  some  three  hundred  other  yearlings 
in  the  pasture,  saying  it  was  the  identical  yearling  which  Mrs.  A. 
Tickle  had  sold  to  John  C.  Sparks,  acting  as  the  agent  for  T.  G. 
Sparks.  This  testimony  was  important  and  material,  the  principal 
issue  in  the  case  being  the  identity  of  the  yearling  so  sold  by  Mrs. 
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Ticklo  to  Sparks,  with  a  yearling  sold  by  the  defendant  to  said 
Sparks,  it  being  testified  to  by  other  witnesses  that  said  yearling 
was  the  identical  one  which  defendant,  through  one  Latch  Dew, 
bad  sold  and  delivered  to  said  Sparks.  It  directly  connected  the 
defendant  with  the  theft  of  Mrs.  Ticklers  yearling.  We  are  clearly 
of  the  opinion  that  this  testimony  was  hearsay  and  inadmissible 
against  the  defendant  for  any  purpose.  {Anderson  v.  The  J^te^  14 
Texas  Ct.  App.,  49.) 

III.  There  was  evidence,  we  think,  which  tended  to  show  that 
the  Staters  witness  Latch  Dew  was  an  accomplice  in  the  theft  of 
the  yearling,  if  a  theft  had  in  fact  been  committed.  Such  being  the 
case  the  court  should  have  properly  instructed  the  jury  as  to  tba 
law  governing  the  testimony  of  an  accomplice.  Such  instruction; 
was  not  given  the  jury,  although  defendant's  counsel  requested  a 
special  charge  upon  the  subject,  which,  while  the  court  may  have 
been  justified  in  refusing  to  give  it,  because  incorrectly  drawn,  was 
nevertheless  sufficient  to  call  the  attention  of  the  court  to  the  issue 
and  to  the  omission  to  present  it  in  the  general  charge. 

Because  of  the  errors  above  noticed  the  judgment  is  reversed  and 
the  cause  is  remanded. 

jRevereed  and  remanded. 

[Opinion  delivered  November  18, 1885.] 


[No.  2029.] 

M ABCELINO   OaBCIA  V.   ThE   StATE. 

1.  Assault  with  Intent  to  Mubder.— Penalty  for  an  assault  with  intent  to 
murder  is  fixed  by  statute  (article  498  of  the  Penal  Code)  at  confinement  in 
the  penitentiary  not  less  than  two  nor  more  than  seven  years,  unless  such 
assault  is  made  with  a  bowie-knife  or  dagger,  or  in  disguise,  in  which  event 
it  shall  be  double. 

8.  Same — iNDicmsNT— Charge  of  the  Court.— This  indictment  for  assault 
with  intent  to  murder  omitted  to  charge  the  weapon  with  which  it  was  com-, 
mitted.  The  evidence  showed  that  it  was  committed  with  a  weapon  which, 
under  the  statute,  is  a  bowie-koife  or  dagger.  The  court  charged  the  award 
of  the  higher  penalty  if  the  jury  convicted  and  found  from  the  evidence 
that  the  assault  was  committed  with  a  bowie-knife  or  dagger.  Hetd^  that 
the  charge  was  error  because  unauthorized  by  the  allegations  in  the  indict- 
ment.   See  the  opinion  in  extenso  on  the  question. 

8.  Saxe— AooRAVATED  ASSAULT  AND  Battert.— See  the  opinion  in  exteruo 
for  proof  in  a  prosecution  for  assault  with  intent  to  murder  which  demanded 
of  the  trial  court  a  charge  upon  the  law  of  aggravated  assault  and  battery. 
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Appeal  from  the  District  Court  of  Webb.  Tried  below  before 
Ihe  Hon.  J.  C.  Eassell. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to  mur- 
der, committed  upon  the  person  of  one  Encarnacion  Diaz^in  Encinal 
county,  Texas,  on  the  29th  day  of  April,  1884.  A  term  of  ten  years 
in  the  penitentiary  was  the  penalty  awarded. 

Quirino  Perales  testified,  for  the  State,  that  in  April,  1881,  be  was 
constable  of  Encinal  county,  which  for  judicial  purposes  was  at- 
tached to  Webb  county.  Word  was  sent  to  the  witness  about  10 
o'clock  on  the  night  of  April  29th,  to  go  to  the  house  of  Herculano 
Bamirez  to  see  a  wounded  man.  On  his  arrival  witness  found  En- 
carnacion Diaz  lying  on  the  floor  with  three  knife  wounds  in  his 
body,  one  in  the  leg  just  above  the  knee,  one  in  the  right  side  above 
the  hip,  and  one  in  the  left  breast.  While  there  witness  learned 
who  had  inflicted  the  wounds,  and  went  to  the  ofiice  of  Justice  of 
the  Peace  Spohn  and  filed  complaint,  and  received  from  Judge  Spohn 
a  warrant  for  the  arrest  of  the  defendant.  Witness  arrested  the 
defendant  about  midnight,  some  six  miles  from  the  Los  Machos 
ranche,  where  it  was  said  the  cutting  occurred.  Defendant  was 
then  traveling  in  the  direction  of  Cotulla,  in  La  Salle  county.  On 
his  person  the  witness  found  a  butcher-knife  about  nine  inches  long, 
which  was  covered  with  blood.  The  defendant  and  the  knife  were 
turned  over  to  Judge  Spohn,  who  on  the  next  day  held  an  examin- 
ing trial,  at  which  both  the  defendant  and  Diaz  were  present.  Both 
the  defendant  and  Diaz  lived  on  the  Los  Machos  ranche  in  La  Salle 
county,  and  were  well  known  to  witness.  Witness  did  not  know 
the  present  whereabouts  of  Diaz,  although  it  was  the  general  under- 
standing that  he  was  in  Mexico. 

Cross-examined,  the  witness  said  that  he  knew  nothing,  of  his  own 
knowledge,  about  the  cutting,  nor  whether  it  was  done  in  Encinal 
county.    Los  Machos  ranche  was  in  Encinal  county. 

Felipe  Yillareal  was  the  next  witness  for  the  State.  He  testified 
that  he  knew  the  defendant,  and  he  knew  the  wounded  man  as 
"Jose"  Diaz.  Both  men  lived  at  Los  Machos  ranche  in  Encinal 
county,  in  1884.  About  10  o'clock  on  the  night  of  April  29,  1884, 
witness  was  called  to  see  a  wounded  man  at  the  house  of  Ramirez, 
who. lived  about  fifty  yards  from  witness.  He  found  Diaz  lying  on 
the  floor,  badly  wounded.  He  did  not  examine  Diaz's  wounds. 
Diaz  told  witness  who  did  the  cutting.  Witness  was  present  at  tho 
examining  trial  next  day,  and  saw  both  defendant  and  Diaz  in  at- 
tendance.    The  Los  Machos  ranche^  where  defendant  lived,  and 
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where  the  houses  of  the  witness  and  Ramirez  were  situated,  is  in 
Encinal  county. 

Justice  of  the  Peace  Peter  Spobn  was  the  next  witness  for  the 
State.  He  testified  that  he  held  the  examining  trial  of  one  Marcelino 
Garcia  upon  this  charge.  Witness  had  never  seen  the  man  before, 
and  could  not  say  that  the  man  on  trial  was  the  man  whose  exam- 
ining trial  be  held.  The  defense  objected  to  any  further  testimony 
by  the  witness,  in  view  of  his  inability  to  identify  the  defendant  as 
the  man  Garcia  whose  examining  trial  he  held.  The  State  there- 
upon recalled  Quirino  Perales,  who  testified  that  the  defendant  was 
the  identical  man  over  whose  examining  trial  the  said  Spohn  pre- 
sided. Spohn  then  testified,  that  about  10  o'clock  on  the  29th  of 
April,  Perales  informed  him  that  a  man  had  been  stabbed  at  the 
house  of  Eamirez,  on  the  Los  Machos  ranche  in  Encinal  county, 
which  house  was  about  a  half  mile  from  witness's  house.  Witness 
went  to  the  house  of  Ramirez  and  found  Diaz  lying  on  the  floor,  in 
what  be  tben  thought  was  a  dying  condition.  He  had  been  stabbed 
in  three  places  as  described  by  Perales,  and  was  very  much  ex- 
hausted. The  witness  there  and  then  issued  a  warrant  for  the 
arrest  of  Garcia,  and  placed  it  in  the  hands  of  Perales  for  execu- 
tion. Garcia  was  brought  to  witness's  house  under  arrest  about  1 
o'clock,  when  witness  took  him  to  Ramirez's  house  for  identification. 
His  examining  trial  was  held  at  the  house  of  Ramirez,  where  Diaz 
was  confined  with  his  wounds.  Witness  reduced  the  statements  of 
all  the  witnesses  to  writing,  in  the  presence  of  defendant.  Diaz 
made  his  statement  under  oath;  it  was  reduced  to  writing  and  sub- 
scribed by  Diaz,  in  the  presence  of  the  defendant.  Defendant,  dur- 
ing the  progress  of  the  examination,  attempted  frequently  to  speak, 
but  was  as  often  cautioned  by  witness  that  his  statements  might  be 
used  against  him.  Garcia  persisted  in  his  purpose  to  talk,  and  said : 
"All  I  have  to  say  about  this  is,  that  I  did  cut  Encarnacion  Diaz. 
He  came  at  me  and  struck  me  with  a  bottle,  and  I  cut  bijn  with  my 
knife,  and  all  I  regret  is  that  I  did  not  kill  him." 

Cross-examined,  the  witness  said  that  defendant,  at  the  time  he 
made  the  statement  recited,  exhibited  a  cut  or  wound  on  his  bead 
which  he  said  was  inflicted  by  a  bottle  in  the  hands  of  Diaz.  Diaz 
was  not  dead  so  far  ks  witness  knew.  He  did  not  know  where  Diaz 
was. 

The  State  introduced  two  witnesses  who  testified  that  the  present 
residence  of  Diaz  and  his  family  was  in  New  Laredo,  Mexico.  Upon 
this  predicate,  the  testimony  of  Diaz  as  reduced  to  writing  on  the 


Digiti 


ized  by  Google 


19  Texas  Court, of  Appeals.  [Tyler  Term, 

Statement  of  the  case. 

— I 

examining  trial  was  identified  by  the  witness  Spohn,  and  read  in 
evidence.    It  reads  as  follows: 

"On  the  night  of  April  29, 1884  (Tuesday),  I  was  at  the  Machos 
ranche  in  Encinal  county.  On  the  morning  of  that  day  I  had  lent 
$2  to  Marcelino  Garcia,  which  he  was  to  repay  me  on  the  same 
night.  On  the  evening  of  the  same  day  I  lent  him  twelve  cents 
more,  with  which  he  bought  coffee  for  himself  and  me.  After  we 
finished  drinking  the  coffee  he  wanted  me  to  go  with  him  a  short 
distance  into  the  brush.  We  went  out  into  the  brush  together 
about  a  half  mile,  when  he  told  me  that  he  had  not  the  money  at 
present  to  repay  me  what  I  had  lent  him,  but  that  if  I  liked  be 
would  pay  me  with  a  couple  of  bottles  of  mescal  which,  he  said,  he 
then  had  at  a  place  near  where  we  were.  I  told  him  that,  if  he  did 
not  have  the  money,  I  would  take  the  mescal.  We  then  went  to 
where  he  said  he  had  the  mescal  hid,  but  only  found  an  empty 
^'mateta."  He  then  said  that  some  one  had  stolen  his  mescal, 
whereupon  I  replied  that  I  did  not  believe  he  had  ever  had  any 
mescal  at  that  place,  and  that  he  was  trying  to  fool  me.  We  then 
turned  to  go  back  to  the  ranche,  and,  when  within  about  one  hun- 
dred yards  of  the  ranche,  he  stopped  me  and  said  that  it  was  his 
opinion  that  I  had  stolen  his  mescal.  I  replied  that  he  lied,  that  I 
did  not  believe  he  ever  bad  any  mescal  out  there,  and  that  his  only 
object  was  to  get  out  of  paying  me  my  $2.  He  replied  that  he  bad 
a  pistol  which  he  would  sell  next  day  and  pay  me  on  condition  that 
I  returned  his  mescal,  which  he  still  insisted  that  I  had  stolen.  We 
had  a  few  words  over  it,  when  he  said  to  me  that  if  I  did  not  re- 
turn his  mescal,  I  would  have  to  fight.  He  drew  his  knife  and  gave 
me  the  first  stab  as  he  said  this.  I  jumped  back  and  struck  him 
over  the  head  with  a  bottle  I  had  in  my  hand,  breaking  the  bottle, 
and  falling  down.  When  I  fell  he  rushed  on  me.  I  raised  to  my 
feet  to  keep  him  off,  when  he  stabbed  me  in  the  right  leg.  I  then 
called  to  him  not  to  kill  me,  but  he  struck  me  twice  —  once  in  the 
right  and  once  in  the  left  side,  and  left  in  a  run.  I  had  strength 
enough  left  to  get  back  to  the  house  of  Kamirez,  where  I  was  stay- 
ing.   The  prisoner  is  the  man  who  stabbed  me." 

The  motion  for  new  trial  presented  the  questions  discussed  in  the 
opinion. 

E.  F.  Hall^  for  the  appellant, 

J,  H.  JSurtSj  Assistant  Attorney-General,  for  the  State. 
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HuBT,  JuTx^E.  This  indictment  charges  an  assault  with  intent  to 
marder,  omitting  the  weapon  with  which  said  assault  was  mada 
The  proof  shows  that  the  assault  was  made  with  a  butcher-knife, 
such  as,  under  the  statute,  is  a  bowie*knife  or  dagger.  (Penal  Code, 
art.  611.) 

Unless  the  assault  be  made  with  a  bowie-knife  or  dagger,  or  in 
disguise,  the  punishment  is  confinement  in  the  penitentiary  not  less 
than  two  nor  more  than  seven  years.  If,  however,  it  be  made  with 
a  bowie-knife  or  dagger,  or  in  disguise,  the  punishment  shall  be 
double.     (Art.  493,  Penal  Code.) 

Notwithstanding  it  is  not  alleged  that  the  assault  was  made  with 
a  bowie-knife  or  dagger,  the  learned  judge  charged  the  jury :  **  You 
are  further  instructed  that  if  you  find  from  the  evidence  that  the 
assault,  if  any,  was  made  with  a  bowie-knife  or  dagger,  then  the 
punishment  will  be  by  confinement  in  the  penitentiary  not  less  than 
four  nor  more  than  fourteen  years."  Under  the  above  charge  the 
jury  assessed  appellant's  punishment  at  confinement  in  the  peniten- 
tiary for  the  term  of  ten  years. 

The  question  is:  Was  it  error  to  submit  to  the  jury  this  charge! 
We  think  so.  Upon  this  subject  Mr.  Bishop  says :  "  In  other  connec- 
tions and  in  various  aspects  of  the  question  we  have  seen  that  every 
indictment  must  distinctly  set  down  each  and  every  individual  act 
and  intent  which,  in  matter  of  law,  determines  or  influences  the 
punishment."  (1  Bish.  Crim.  Proc.,  538.)  Again  he  says:  "If 
the  punishment  to  be  inflicted  is  greater  or  less  according  to  the 
value  of  the  property,  it  must  be  stated  in  the  indictment,  because 
every  indictment,  for  whatever  offense,  must  set  out  every  circum- 
stance which  the  law  makes  an  element  in  the  punishment."  (2 
Bish.  Crim.  Proc,  48.) 

Now  the  plain  reason  of  the  rule  is,  that  if  the  circumstances 
which  constitute  the  crime  or  increase  the  punishment  are  not  set 
out  in  the  indictment,  the  accused  would  not  be  informed  of  the 
offense  with  which  he  is  charged,  or  of  the  penalty  to  which  he  is 
liable.     (2  Bish.  Crim.  Proc,  572.) 

There  was  no  person  who  saw  the  assault  except  the  prosecutor, 
Diaz.  The  State  introduced  in  evidence  the  confessions  of  defend- 
ant, who  stated:  "All  I  have  to  say  about  this  is  that  I  did 
cut  Encarnacion  Diaz.  He  came  at  me  and  struck  me  with  a  bottle, 
and  I  cut  him  with  my  knife,  and  all  I  regret  is  that  I  did  not  kill 
him." 

Upon  this  theory  of  the  case,  the  trial  judge  submitted  to  the 
jury  the  law  of  self«defense.    When  viewed,  however^  with  refer- 
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ence  to  the  testimony  of  Diaz,  we  are  of  the  opinion  that  a  charge 
shoald  have  been  given  upon  the  qnestion  of  aggravated  assaait 
and  battery,  because  of  the  passion  aroused  by  the  provocation  aris- 
ing from  the  blow  with  the  bottle.  We  are  not  to  be  understood 
as  intimating  that  such  passion  was  produced  in  the  mind  of  de- 
fendant, but  that  under  defendant's  theory  this  question  should 
have  been  submitted  to  the  jury. 

Because  under  the  allegations  of  this  indictment  the  court  below 
was  not  warranted  in  charging  the  jury  that  if  they  believed  from 
the  evidence  that  the  assault  was  made  with  a  bowie-knife  or  dag- 
ger they  would  assess  his  punishment  from  four  to  fourteen  years, 
and  from  failure  to  charge  upon  aggravated  assault,  the  judgment 
is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  November  18, 1885.] 
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Camtllo  Gonzales  v,  Thb  State. 

Murder— Evidence— Fact  Case. —  Murder  committed  in  the  perpetration  of 
robbery  is  per  se  murder  of  the  first  degree.  See  the  statement  of  the  case 
for  evidence  held,  though  circumstantial,  sufficient  to  support  a  capital  con- 
viction for  murder. 

Appeal  from  the  District  Court  of  Kinney.  Tried  below  before 
the  Hon.  T.  M.  Paschal. 

The  indictment  in  this  case  charged  the  appellant  with  the  murder 
of  Peter  Johnson,  in  Kinney  county,  Texas,  on  the  Ist  day  of 
November,  1884.  His  trial  resulted  in  his  conviction  of  murder  in 
the  first  degree,  and  the  death  penalty  was  aflSxed. 

Demetrio  Hernandez  was  the  first  witness  for  the  State.  He  tes- 
tified that  he  lived  on  Mud  creek,  in  Kinney  county,  Texas.  Ed. 
Dignowitty  owned  a  store  which  was  situated  on  that  creek,  near  the 
witness's  house.  The  store  was  under  the  charge  of  Peter  Johnson, 
the  deceased.  On  Sunday  morning,  about  the  1st  of  November, 
1884,  witness  went  to  Dignowitty's  store  for  the  purpose  of  pur- 
chasing some  goods.  Witness  found  the  front  door  of  the  store 
open,  and  the  deceased  lying  on  the  floor,  quite  dead,  his  head  near 
the  door  and  in  a  pool  of  blood.     The  body  lay  partly  on  the  right 


Digiti 


ized  by  Google 


ir 


1885.]  Gonzales  v.  The  State.  395 

Statement  of  the  case. 

side  and  face,  the  hands  being  securely  tied  behind  the  back.  Wit- 
ness, much  frightened,  left  the  store  and  went  directly  to  the  house 
of  Willis  Randers,  justice  of  the  peace,  and  reported  to  that  gentle- 
man the  discovery  he  had  made.  Mr.  Randers,  witness  and  another 
man  repaired  to  Dignowitty's  store,  and  examined  the  dead  body 
of  Peter  Johnson.  It  lay  just  as  witness  found  it,  and  just  as  he 
left  it  when  he  started  to  Randers's  house.  A  bullet  had  penetrated 
the  head  above  the  right  eye.  The  goods  in  the  store  were  greatly 
disordered,  and  showed  plainly  that  robbery  had  been  committed. 
The  safe  door  was  open,  and  the  floor  in  front  of  it  was  covered 
with  papers.  The  witness  had  been  about  the  store  a  great  deal  dur- 
ing several  months  preceding  the  murder,  and  was  comparatively 
familiar  with  the  goods  kept  for  sale.  Witness  missed  immediately 
a  number  of  articles  kept  in  stock,  and  among  them  a  pile  of 
blankets,  some  clothing,  and  two  pair  of  boots  which  had  been 
habitually  kept  suspended  as  samples  from  the  rafter  between  the 
counters.  The  boots  mentioned  were  heavy  articles  of  unusually 
large  size,  one  pair  being  of  the  pattern  known  as  the  "  O.  K."  boot. 
The  letters  "  O.  K."  were  formed  on  the  sole  by  an  arrangement 
of  large-beaded  tacks.  Witness's  attention  bad  been  frequently 
attracted  to  those  boots  because  of  the  conspicuous  place  in  which 
they  were  bung,  and  because  of  their  extraordinary  size.  He  missed 
them  as  soon  as  he  got  inside  of  the  store. 

After  the  witness  and  the  gentlemen  who  were  with  him  had  ex- 
amined the  body  of  the  deceased,  and  the  interior  of  the  store,  they 
went  outside  to  see  if  they  could  discover  any  clues  to  the  perpe- 
trators of  the  murder.  They  found  the  tracks  of  three  horses  lead- 
ing off  from  the  store  in  a  northeasterly  direction.  A  slight  rain 
fell  before  they  were  made,  and  rendered  the  tracks  easily  followed. 
One  track  was  the  track  of  a  horse  with  one  split  hoof,  which  made 
an  impression  similar  to  that  of  a  cow's  hoof.  Another  was  the 
track  of  a  horse  shod  on  three  feet,  and  the  other  was  the  track  of  a 
colt  or  mule.  Randers  and  witness  followed  the  trail  northeast  and 
then  northwest  until  it  crossed  the  railroad  track,  about  three  miles 
from  the  store,  when  they  returned  to  the  store.  Mr.  Randers  then 
sent  for  Mr.  Dignowitty,  who  came  and  took  charge  of  the  body. 
A  new  coat  was  found  on  the  ground  at  the  point  where  the  assas- 
sins mounted  their  horses.  The  trail  of  the  three  horses,  after  cross- 
ing the  railroad  track,  led  towards  the  Rio  Grande  in  the  direction 
of  the  mouth  of  the  Pinto.  This  assassination  occurred  in  Kinney 
county,  Texas,  on  or  about  November  1,  1884.  Witness  was  en- 
abled to  approximate  the  date  from  the  fact  that  he  found  the  body 
but  a  few  days  before  the  presidential  election  of  that  year. 
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Willis  Banders  testified,  for  the  State,  that  in  November,  1884,  he 
lived  on  Mud  creek,  and  was  a  jnstice  of  the  peace  for  Kinney 
county.  His  bouse  was  situated  near  Dignowitty's  store.  Early  on 
the  2d  day  of  November,  one  Demetrio  Hernandez  cajiie  to  wit- 
ness^3  house  and  informed  him  that  the  store  of  Mr.  Ed.  Dignowitty 
had  been  robbed,  and  the  manager,  Mr.  Peter  Johnson,  murdered. 
Witness  went  to  the  store  immediately  and  found  the  dead  body  of 
Mr.  Johnson  lying  on  the  floor.  The  store  had  been  sacked.  Wit- 
ness placed  a  guard  about  the  store-house  to  prevent  the  obliteration 
of  the  trail,  and  to  keep  visitors  out  of  the  store.  The  body,  which 
lay  partly  with  the  face  and  partly  with  the  side  down,  was  then 
turned  over  by  order  of  the  witness.  A  large  bullet  hole  was  found 
just  above  the  right  eye.  The  ball  ranged  backwards  through  the 
head,  and  lodged  under  the  scalp,  ^nd  most  unquestionably  caused 
death.  The  store  had  most  evidently  been  robbed  of  a  considerable 
amount  of  goods.  The  safe  had  been  opened,  and  books  and  papers 
were  scattered  about  on  the  floor.  Witness  immediately  sent  word 
to  Mr.  Dignowitty.  Witness  was  a  frequent  visitor  to  Dignowitty's 
store  and  was  quite  intimate  with  Mr.  Johnson  in  his  life-time.  Ho 
also  knew  the  premises  well,  and  had  a  very  good  general  idea  about 
the  goods  kept  in  stock.  Witness  was  in  the  store  on  each  of  the 
two  days  preceding  the  murder,  and  found  Mr.  Johnson  attending 
to  his  business  as  usual  Witness  missed  from  the  store,  on  the 
morning  that  he  found  Johnson's  dead  body,  several  carbines,  two 
pair  of  boots  that  had  been  kept  suspended  from  the  ceiling,  some 
silver-gray  blankets  that  had  been  kept  piled  on  the  counter,  a  lot 
of  clothing,  some  cashmere  and  some  ducking  goods.  The  witness 
missed  the  boots  instantly  on  stepping  into  the  store.  He  had  seen 
them  as  recently  as  the  day  before,  and  had  recently  joked  Mr. 
Johnson  for  carrying  them  as  dead  stock,  because  they  were  so  ex- 
traordinarily large  in  size.  Witness  examined  the  interior  of  the 
store  first,  and  then  went  outside  with  two  other  gentlemen  to  search 
for  traces  of  the  perpetrators  of  the  murder  and  robbery.  Witness 
soon  found  a  new  coat  on  the  ground  at  a  point  where  three  horses 
had  been  mounted  and  ridden  off  in  full  speed.  The  ground  was 
soft  and  the  trail  easily  followed.  The  tracks  showed  that  one  of 
the  horses  had  a  split  hoof,  that  another  was  shod  on  three  feet^  the 
right  fore  foot  being  bare,  and  that  the  other  was  a  small  or  young 
horse  with  a  foot  like  that  of  a  mule.  Witness  and  two  others  fol- 
lowed this  trail  about  three  miles  towards  the  railroad.  Being  on 
foot,  they  turned  back  after  going  that  distance.  The  trait,  from 
where  they  abandoned  it,  led  towards  the  Bio  Grande.    Witness  on 
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his  return  to  the  store  found  that  Mr.  Dignowitty  had  arrived,  and 
he  turned  the  premises  over  to  him.  Witness  and  a  party  resumed 
the  pursuit  on  that  evening,  and  followed  the  trail  to  the  Bio  Grande. 
The  trail  struck  the  Rio  Grande  near  the  mouth  of  the  Pinto.  The 
tracks  of  all  three  of  the  horses  went  into  the  river,  but  the  track 
of  the  horse  with  the  shoe  off,  and  the  track  of  the  small  horse,  re- 
turned, and  were  trailed  by  the  w^itness  and  his  party  up  the  bank, 
after  which  the  party  returned  home.  The  track  of  the  horse  with 
the  split  hoof  was  never  seen  again  after  it  entered  the  Eio  Grande. 

£d.  Dignowitty  was  the  next  witness  for  the  State.  He  testified 
that,  in  October  and  November,  1884,  he  owned  what  was  known 
as  Dignowitty's  store,  in  Mud  Creek,  in  Kinney  county,  Texas. 
That  establishment  was  managed  for  him  by  Peter  Johnson,  who 
was  killed  on  or  about  the  first  Sunday  morning  in  November,  1884. 
On  that  morning  the  witness  received  a  message  from  Justice  of 
the  Peace  Banders  to  the  effect  that  his  store  had  been  robbed,  and 
Mr.  Johnson  murdered.  Witness  went  to  his  store  immediately  and 
found  the  dead  body  of  Mr.  Johnson,  with  a  large-sized  gun-shot 
wound  over  the  right  eye.  Johnson's  hands  were  tied  behind  him, 
which  had  evidently  been  done  before  the  fatal  shot  was  fired.  The 
ball  passed  entirely  through  the  brain,  and  lodged  under  the  scalp 
at  the  back  of  the  head.  The  goods  in  the  store  were  in  utmost 
confusion,  those  not  taken  having  been  torn  from  the  shelves  and 
more  or  less  damaged.  The  safe  had  been  forced  open  and  witness's 
papers  and  books  scattered  over  the  floor.  Witness  missed  a  lot  of 
silver-gray  blankets  that  had  borders  of  yellow  and  red ;  several 
Kennedy  carbines,  some  clothing  of  different  styles,  and  two  pair 
of  boots  so  large  that  they  could  not  be  sold.  Witness  trailed  the 
horse  tracks  as  described  by  Banders  to  the  Bio  Grande.  Some 
eight  or  ten  days  after  the  murder  and  robbery,  the  defendant  was 
arrested  in  Del  Bio,  and  was  arraigned  before  a  justice  of  the 
peace,  on  a  charge  of  horse  theft.  Witness  saw  the  defendant  in 
court  and  noticed  that  he  was  then  wearing  a  pair  of  "O.  K."  boots 
so  much  too  large  for  him  that  he  was  wearing  the  right  boot  on 
the  left  foot,  and  the  left  boot  on  the  right  foot. 

Tomas  Garza  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  in  Del  Bio,  Kinney  county,  during  the  fall  of  1884. 
On  Friday  night,  near  the  1st  of  November  of  that  year,  a  bay 
maro  and  two  other  horses  were  stolen  from  the  witness's  corral  in 
Del  Bio.  Witness  struck  the  trail  on  Saturday  morning  and  fol- 
lowed it  as  it  circled  around  town  to  a  point  above  town,  whence  it 
led  in  the  direction  of  the  mouth  of  the  Pinto  on  the  Bio  Grande. 
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Witness  followed  the  trail  to  a  point  near  Dignowitty's  store  on 
Mud.  creek,  where  he  lost  it.  Witness  then  went  to  Brackett  and 
informed  the  authorities  of  his  loss,  and  returned  to  the  point  near 
Dignowitty's  store  where  he  had  lost  the  trail,  and  ascertained  that 
the  trail  had  been  re-discovered.  Witness  struck  the  trail  again 
where  the  track  of  his  mare  came  out  of  the  river,  whence  he  fol- 
lowed it  in  the  direction  of  the  mouth  of  the  Pinto  to  a  point 
whence  it  turned  again  towards  Del  Rio.  While  following  the  trail 
witness  met  Marcus  £varra  and  Miguel  Galindo,  who  informed  him 
that  they  had  met  the  defendant  riding  witness's  mare,  which  they 
knew  well,  and  that  the  mare,  when  they  saw  defendant,  was  about 
ridden  down.  Witness's  mare  had  on  but  three  shoes,  which  fact, 
and  the  peculiarity  of  the  tracks  of  the  other  two  horses,  enabled 
him  to  follow  the  trail  readily.  Mr.  Schrier  some  days  later  in- 
formed the  witness  where  on  the  range  he  could  find  his  mare. 
Witness  found  and  recovered  her  and  had  the  defendant  arrested 
for  stealing  her. 

W.  R.  Schrier  testified,  for  the  State,  that  he  lived  in  Del  Eio, 
Kinney  county,  Texas,  in  November,  1884.  jBn  route  from  Brackett 
to  Del  Eicon  Sunday, November  2, 1884,  and  just  before  he  reached 
the  Pinto,  the  witness  stopped  in  the  bed  of  a  small  creek  to  water 
his  horse  and  repair  his  harness,  which  in  one  place  was  slightly  out 
of  order.  While  at  this  point  the  witness  noticed  a  man  on  a  hill 
some  fifty  or  sixty  yards  ofi",  and  a  little  to  the  left  of  the  road. 
The  man  was  engaged  in  removing  the  saddle  from  a  horse.  His 
unusual  movements  attracted  the  witness's  attention.  Having  taken 
the  saddle  and  bridle  from  the  horse  he  arranged  them  in  a  bundle 
and  threw  them  across  his  back.  Witness  drove  up  near  him,  when 
the  man  approached  and  asked  the  witness  the  road  to  the  0am- 
poses  ranche.  Witness  replied  that  the  Camposes  ranche  road  was 
about  seventy-five  yards  back.  The  man  appeared  to  the  witness  to 
be  very  uneasy.  He  kept  glancing  back  behind  him,  but  kept  the 
witness  well  in  view.  He  had  a  new  carbine  in  his  hand.  He  had 
on  a  new  gray  coat.  He  carried  a  large  bundle  on  bis  back,  his 
arms  being  thrust  through  the  bundle.  The  bundle  appeared  to  be 
made  of  two  new  blankets  with  red  and  yellow  borders,  and  was  too 
large  to  contain  only  a  saddle.  The  man  left,  going  in  the  direction 
of  the  Camposes  ranche,  as  soon  as  the  witness  gave  him  directions. 
His  manner  was  so  uneasy  and  his  movements  so  suspicious  that  the 
witness  drove  out  to  the  point  where  he  had  left  the  horse.  Witness 
then  fonnd  that  the  animal,  which  the  man  had  told  him  he  aban- 
doned because  ''given  out,"  to  be  a  bay  mare  which  belonged  to 
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Mr.  Tomas  Garza.  She  was  completely  broken  down,  and  showed 
uamistakable  signs  of  a  long  and  exhaustive  ride.  Her  sides  were 
swollen  and  bloody  from  the  impressions  of  a  spur.  Her  legs  were 
swollen  and  her  ears  drooped.  She  wore  but  three  shoes.  Witness 
made  this  accurate  examination  of  the  mare  because  the  conduct  of 
the  defendant,  who  was  undoubtedly  the  man  he  has  described, 
excited  his  suspicions.  On  reaching  Del  Bio  witness  told  Mr.  Garza 
'where  be  saw  the  mare,  some  fourteen  miles  from  Dignowitty's 
store. 

Marcus  Evarra  testified,  for  the  State,  that,  on  Sunday,  about 
November  1,  1884,  he,  in  company  with  Miguel  Galindo,  then  en 
route  from  Del  Rio  to  Carter's  ranche,  on  the  Pinto,  met  the  defend- 
ant riding  a  bay  mare  that  belonged  to  Tomas  Garza.  The  animal 
was  very  nearly  given  out.  Defendant  had  a  new  gun,  and  a  large 
bundle  in  blankets,  behind  bis  saddle.  Witness  had  frequently  seen 
the  defendant  before,  and  knew  him  to  be  the  man  now  on  trial. 
Witness  subsequently  told  Garza  that  be  saw  defendant  with  his 
mare.  Miguel  Galindo's  testimony  was  substantially  to  the  same 
effect. 

Constable  J.  Thompson  testified  that,  with  a  warrant  for  defend- 
ant's arrest  for  stealing  the  horses  of  Tomas  Garza,  he  went  to  de- 
fendant's house  about  November  7  or  8,  ISSi^.  He  saw  defendant 
leave  before  he  got  to  the  house,  but  went  on  to  the  house  and  asked 
for  him.  After  some  delay  witness  was  told  that  defendant  was  not 
at  home.  Witness  afterwards  arrested  defendant,  and  was  told  by 
him  that  he  had  left  town  because  of  something  in  connection  with 
the  election. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Ko  brief  for  the  appellant. 

J.  E.  JBurtSy  Assistant  Attorney-General,  for  the  State. 

WnTTE,  PsxsiDiNo  JuDOB.  Tbis  appeal  is  from  a  conviction  of 
murder  of  the  first  degree,  to  which  the  death  penalty  has  been 
affixed  as  the  punishment. 

There  is  but  a  single  bill  of  exceptions  in  the  record,  and  that  is 
saved  to  the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial,  in  which  two  grounds  for  the  motion  are  stated.  1.  That  the 
verdict  is  contrary  to  the  law  and  the  evidence.  2.  That  the  evi- 
dence adduced  on  the  trial  did  not  show  that  the  murder  bad  been 
committed  with  express  malice. 


Digiti 


ized  by  Google 


400  19  Texas  Coubt  of  Appeals.  [Tyler  Term, 

OpiJAion  of  the  ooort 

It  is  shown  by  the  evidence  that  Johnson,  the  deceased,  was  found 
lying  dead  upon  the  floor  of  the  bouse  in  which  he  was  keeping  a 
store  for  one  Dignowitty,  early  on  a  Sunday  morning,  about  the 
1st  of  November,  18S4.  His  hands  were  tied  behind  his  back,  and 
there  was  a  bullet  hole  through  his  head.  He  had  evidently  been 
killed  some  hours  previously,  and  the  store-house  bad  been  robbed  of 
a  number  of  articles,  including  some  silver-grey  blankets  with  red 
and  yellow  borders,  several  carbines  or  rifles,  and  an  extra  large- 
sized  pair  of  O.  K.  boots.  On  the  same  Sunday  morning  one  of  the 
witnesses  saw  defendant  fourteen  miles  from  the  scene  of  the  mur- 
der, turning  loose  on  the  prairie  the  animal  which  he  had  been  rid- 
ing,  and  which  was  completely  broken  down  from  hard  riding.  The 
witness  saw  defendant  go  off  from  where  he  abandoned  the  horse 
with  a  large  bundle  upon  his  back,  the  bundle  being  made  out  of 
two  new  blankets  with  red  and  yellow  borders.  Defendant  was 
arrested  for  the  theft  of  the  horse,  which  he  had  stolen  and  ridden, 
and  at  his  examining  trial  for  this  latter  offense  he  was  wearing  a 
pair  of  O.  K.  boots  so  much  too  largo  for  him  that  he  was  wearing 
the  right  on  the  left  foot  and  the  left  on  the  right 

The  evidence  is  wholly  circumstantial,  bat  many  other  circum- 
stances arc  detailed,  in  addition  to  those  stated,  which  point,  as  a 
whole,  with  the  unerring  certainty  of  fate  to  this  appellant  as  one, 
if  not  the  sole,  perpetrator  of  the  horrible  crime.  It  was  a  murder 
committed  in  the  perpetration  of  robbery.  The  murder  was  evi- 
dently committed  after  deceased  had  been  rendered  powerless  —  his 
hands  having  been  tied  behind  his  back  —  and  yet  it  is  claimed 
there  is  no  evidence  of  express  malice.  Murder  in  the  perpetration 
of  robbery  is  per  se  murder  of  the  first  degree  (Penal  Code,  art. 
606);  and  a  murder  so  committed  fully  evidences  express  malice. 
{Sharpe  v.  The  State,  17  Texas  Ct,  App.,  487;  Mitchell  v.  Tlie  Stats, 
1  Texas  Ct.  App.,  195;  Roach  v.  The  State,  8  Texas  Ct.  App.,  479.) 
Circumstances  of  enormit}',  cruelty,  deliberate  malignity,  and  cool, 
calculating  compassings,  when  attending  a  homicide,  oftentimes  fur- 
nish most  satisfactory  as  well  as  sufficient  evidence  to  establish  the 
inference  that  the  killing  was  upon  express  malice.  {McCoy  v. 
The  StatCj  25  Texas,  33.) 

In  our  opinion,  the  evidence  is  most  conclusive  of  defendant's 
guilt.  If  guilty  at  all,  and  of  that  we  have  no  doubt,  he  can  be 
guilty  of  no  less  an  offense  than  guilty  of  murder  of  the  first  de- 
gree,—  a  murder  unrelieved  by  a  single  palliating  circumstance,  and 
aggravated  by  the  fact  that  it  was  committed  solely  for  purposes  of 
robbery.    Appellant  has  forfeited  his  life,  in  the  opinion  of  a  jury 
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of  his  coantrymen,  by  his  own  inhuman  conduct,  and  wo  see  no 
reason,  his  trial  having  been  fair  and  impartial^  why  the  demand  of 
the  law  should  be  interfered  with. 

The  judgment  is  in  all  things  affirmed. 

Affirtned, 

[Opinion  delivered  November  18, 1885.] 


[No.  2019.] 
Frank  Attebbebey  alias  Frank  Andebson  v.  The  State. 

1,  Theft— Evidexcb—Ownbbship.— In  so  far  as  the  ownership  of  the  alleged 
stolen  property  by  two  or  more  persons  is  concerned,  the  testimony  of  one  of 
the  joint  owners,  who  had  the  care,  management,  control  and  custody  of  it, 
and  in  whom  alone  the  ownership  was  alleged,  is  as  good  evidenqp  upon  a 
trial  for  the  theft  as  the  written  articles  of  partnership  would  be. 

2l  Sams — Proof  of  Owner's  Non-consent  to  the  Takino.— The  indictment 
alleged  the  ownership  of  the  property  to  be  in  one  J.  O.  Thoma&  The  proof 
showed  it  to  be  the  joint  property  of  J.  C.  and  Q.  D.  Thomas,  but  to  be 
under  the  exclusive  control  of  J.  C.  Thomas.  Hdd,  that,  under  article  426 
of  the  Code  of  Criminal  Procedure,  it  was  unnecessary  either  to  allege  or 
prove  the  non-consent  of  G.  D.  Thomas. 

3.  Sajie — EvmENCB.— Article  4556  of  the  Revised  Statutes  requires  only  that 

the  owner  of  a  mark  and  brand  shall  record  the  same  in  the  county  com- 
prising the  intended  range  of  his  stock,  and  cannot  be  construed  to  require 
the  owner  to  record  his  mark  and  brand  in  every  county  into  which  his  cat- 
tle may  stray.  The  records  of  marks  and  brands  of  T.  county,  the  county  of 
the  range,  was,  therefore,  competent  evidence  in  D.  county,  in  which  the 
venue  of  the  offense  was  laid,  and  the  trial  had ;  and  equally  competent  in 
D.  county  were  the  certificates  of  the  county  clerk  of  T.  county  as  to  the 
brands  of  record  in  T.  county. 

4.  Sake  — Chaboe  of  the  Coubt.— Article  727  of  the  Penal  Code  provides  that, 

in  theft,  *'  the  taking  must  be  wrongful,  so  that  if  the  property  came  into 
the  possession  of  the  person  accused  of  theft,  by  lawful  means,,  the  subse- 
quent appropriation  of  it  is  not  theft ;  but  if  the  taking,  though  originally 
lawful,  was  obtained  by  any  false  pretext,  or  with  any  intent  to  deprive 
the  owner  of  the  value  thereof,  and  appropriate  the  property  to  the  use  and 
benefit  of  the  person  taking,  and  the  same  is  so  appropriated,  the  offense  of 
theft  is  complete."  Note  the  statement  of  the  case  for  facts  which  bring 
this  case  within  this  rule,  and  see  the  opinion  in  extenso  fori  a  charge  of  the 
court  upon  the  principle,  held  correct  in  view  of  the  evidence. 

5.  Same  — Indictment.— Under  the  law  of  this  State,  a  conviction  for  theft  can 

be  bad  under  an  ordinary  indictment  for  that  offense  upon*  proof  that  the 
taking,  though  with  the  owner's  consent,  was  obtained  by  false  pretext 
and  with  intent  to  deprive  the  owner  of  the  value  of  the-  property,  and 
appropriate  it  to  the  use  and  benefit  of  the  taker..  The.  indictment  in  this 
)  18  supported  by  the  proof. 
Vol,  XIX— 26 
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6.  Same  — Case  DiSTiNauiSHED.— Note  the  opinion  for  the  distinction  between 

this  and  Hardeman's  case,  12  Texas  Ct  App.,  207. 

7.  Same  —  Fact  Case.— See  the  statement  of  the  case  for  evidence  held  sofficient 

to  support  a  conviction  for  cattle  theft. 

Appeal  from  the  District  Court  of  Denton.  Tried  below  before 
the  Hon.  F.  E.  Finer. 

The  conviction  in  this  case  was  for  the  theft  from  the  possession 
of  T.  W,  Sims  of  three  bead  of  cattle,  the  property  of  J.  C.  Thomas, 
in  Denton  county,  Texas,  on  the  '20th  day  of  December,  1884:.  A 
term  of  three  years  in  the  penitentiary  was  the  penalty  assessed 
against  the  appellant. 

T.  W.  Sims  was  the  first  witness  for  the  State.  He  testified  that 
he  lived  in  Denton  county,  some  sixteen  or  seventeen  miles  from  ti^a 
town  of  Denton  and  near  Elizabethtown.  The  witness  first  saw  the 
defendant  about  the  6th  day  of  December,  1884:,  when  he  came  to 
witness's  house  with  a  man  whose  name  witness  has  since  learned 
was  George  Beam.  Witness  was  in  his  field  when  defendant  and 
.  Beam  first  rode  up  to  his  yard  gate.  They  left  presently,  going 
west  of  the  house  into  the  pasture,  whence  after  a  time  they  re- 
turned with  the  cattle  described  in  this  indictment.  They  rode  up 
to  where  the  witness  was,  and  told  him  that  they  had  seen  the  wit- 
ness's advertisement  of  some  of  their  cattle  for  sale.  Witness  asked 
defendant  his  name,  and  he  replied  that  it  was  Frank  Anderson. 
Beam  did  not  give  his  name.  Both  talked  as  though  each  owned 
an  interest  in  the  cattle.  They  told  witness  that  they  lived  about 
twelve  miles  northwest  of  Decatur,  Wise  county;  that  the  cattle  ad- 
vertised by  witness  belonged  to  them;  that  their  cattle-mark  was  a 
crop  and  split  in  the  left  and  an  overslope  in  the  right  ear,  and  that 
their  brand  was  a  oircle-T.  The  cattle  involved  in  this  controversy 
had,  when  they  were  taken  up  and  advertised  by  the  witness,  been 
running  with  his  cattle  on  his  range  for  some  time.  When  witness 
advertised  them  he  put  them  in  his  pasture  with  his  cattle.  Chris 
Haden  wrote  the  advertisement  for  witness,  setting  out  the  marks 
and  brands  of  the  animals.  Those  advertisements  were  legally 
posted.  Defendant  and  Beam  claimed  the  cattle,  and  witness  be- 
lieved from  what  they  said  that  they  owned  them.  They  told  wit- 
ness that  they  could  not  take  the  cattle  away  just  then,  and  asked 
witness's  permission  to  let  them  run  in  the  pasture  until  they  could 
come  and  get  them.  Witness  gave  that  permission,  and  released 
.the  cattle  to  defendant  and  Beam.  The  two  parties  returned  to' 
witness  after  riding  off  a  short  distance,  and  asked  him  if  be  did  not 
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want  to  buy  the  cattle.  Witness  replied  that  he  was  not  able  to 
buy.  They  replied  that  they  would  make  witness  able,  and  witness 
replied  that  he  would  buy  if  they  could  do  that.  They  then  told 
witness  that  they  would  not  be  back  for  three  or  four  weeks ;  that 
if  witness  could  pay  them  $30  then  he  could  have  the  cattle;  if  not, 
they  would  take  the  animals.  Witness  asked  if  upon  those  con- 
ditions he  took  the  cattle,  would  they  consent  for  him  to  sell  all  or 
any  of  theni  if  he  found  an  opportunity.  They  replied  in  the 
affirmative.  Witness  then  asked  them  how  he  could  remit  if  he 
could  get  the  money  before  their  return  and  wanted  to  pay.  They 
told  him  to  send  the  money  to  George  Beam,  Denton,  Texas.  They 
then  left.  Witness  subsequently  sold  the  cattle  to  a  man  in  Fort 
Worth  for  $9  more  than  he  gave  for  them,  and  sent,  as  directed,  $20 
to  George  Beam,  Denton,  Texas.  Witness  withheld  $10  of  the  pur- 
chase money  for  the  purpose  of  exacting  a  bill  of  sale.  Before  the 
parties  returned  for  the  balance  of  the  purchase  money,  witness 
learned  that  the  cattle  really  belonged  to  J.  C.  Thomas,  and  he  paid 
Mr.  Pettigrew,  Thomas's  agent,  for  them.  Defendant  came  back 
for  the  balance  of  the  money  sometime  afterwards,  and  said  that  he 
had  moved  his  ranche  to  Jack  county  and  was  living  there,  but  had 
come  to  witness's  house  from  Gainesville.  Defendant  was  then 
arrested. 

Cross-examined,  the  witness  stated  that  the  defendant  and  Beam 
drove  the  cattle  from  the  pasture  to  the  point  where  the  transaction 
described  occurred.  Both  parties  joined  in  the  conversation.  The 
witness  could  not  say  whether  or  not  Beam  ever  received  the  $20 
sent  to  his  address  at  Denton.  Defendant  told  witness  that  he  had 
not  received  it.  Roanoke,  six  miles  distant,  was  the  nearest  post- 
office  at  which  witness  could  have  purchased  a  money  order.  Wit- 
ness learned  that  J.  C.  Thomas  owned  the  cattle  by  going  to  Denton 
and  asking  who  gave  the  mark  and  brand  in  which  the  cattle  were. 
Pettigrew  heard  witness's  questions.  Witness  did  not  know  whether 
George  Beam  kept  a  livery^-stable  in  Denton  then  or  not,  but  thinks 
that  he  does  now.  There  were  three  head  of  cattle  in  the  bunch  de- 
scribed, one  cow  marked  crop  and  split  in  the  left  and  overslope  in  the 
right  ear,  and  branded  circle-T;  one  yearling  marked  crop  off  the  left 
and  overslope  in  the  right  ear,  and  a  calf  unmarked  and  unbranded. 
The  latter  was  calved  after  the  cow  came  to  that  range.  Witness 
identitied  defendant  and  George  Beam  as  the  two  men  who  claimed 
the  cattle  and  sold  them  to  him. 

John  Arnold  was  the  next  witness  for  the  State.  He  testified 
that  he  knew  the  defendant  by  sight  only.    He  sa^w  defendant  and 


Digiti 


ized  by  Google 


^ 


404:  19  Texas  Court  of  Appeals.  [Tyler  Term, 

Statement  of  the  case. 

Beam  at  his  bouse  near  Elizabethtown,  in  December,  1884.  T.  "W. 
Sims  lived  one  and  a  half  miles  distant  from  witness,  west.  De- 
fendant and  Beam  stayed  all  night  with  witness  about  the  time  the 
cattle  were  taken  from  Sims.  Witness  did  not  know  their  names  at 
that  time.  They  told  witness  that  they  lived  in  Wise  county,  north- 
west of  Decatur,  and  asked  directions  to  Sims's  house.  As  they  left 
witnesses  house  witness  asked  their  names.  Beam  did  not  reply,  and 
defendant  said  that  his  name  was  Frank  Anderson.  They  said 
nothing  about  the  cattle  at  witness's  house. 

J.  C.  Thomas  testified,  for  the  State,  that  he  lived  in  Throckmor- 
ton county,  Texas.  Witness  owned  cattle  in  Throckmorton  county, 
which  were  taken  there  from  Fannin  county  about  four  years  before 
this  trial.  Witness  went  from  Fannin  to  Throckmorton  county  with 
the  first,  but  not  with  the  last,  of  his  herds  of  cattle.  The  herd 
witness  drove  was  taken  through  the  northern  portion  of  Denton 
county.  Witness's  mark  and  brand  were  recorded  in  Throckmortoa 
county.  Witness's  brother,  Q.  D.  Thomas,  lived  in  the  State  of 
Oregon,  and  owned  cattle  in  Throckmorton  county,  which  cattle 
were  in  witness's  care  and  control.  His  mark  and  brand  is  of  record 
in  Throckmorton  county.  The  witness  then  identified  certain  ce^ 
tificates  of  marks  and  brands  taken  from  the  records  of  Throckmor 
ton  county,  and  testified  that  he  saw  them  made  out  and  certified 
by  M.  F.  Barber,  at  that  time  county  clerk  of  Throckmorton  county. 
The  said  certificates  were  introduced  in  evidence,  over  objection  by 
the  defense. 

Continuing  his  testimony,  witness  said  that  he  had  never  given 
the  defendant  or  any  one  else  his  consent  to  take  any  cattle  in  the 
marks  and  brands  described.  Witness  had  full  control  and  manage- 
ment of  all  cattle  in  the  marks  and  brands  described.  G.  D. 
Thomas  had,  with  witness,  a  half  interest  in  all  cattle  in  said  marks 
and  brand,  but  no  control  of  any.  The  crop  and  split  in  the  left 
ear  and  overslope  in  the  right  was  the  original  mark  driven  fronoL 
Fannin  county.  The  other  was  established  after  the  removal  to 
Throckmorton.  Witness's  contract  with  G.  D.  Thomas  was  verbal 
until  within  the  last  twelve  months,  when  it  was  reduced  to  writingy 
which  writing  defined  the  interest  of  each  in  the  cattle.  That 
writing  was  at  the  witness's  home  in  Throckmorton  county.  Wit- 
ness had  not  seen  the  cattle  alleged  to  have  been  stolen  by  the  de- 
fendant, but  the  cattle,  according  to  the  testimony,  were  in  witness's 
mark  and  brand. 

Newt.  Paschal  testified,  for  the  State,  that  at  one  time  he  worked 
for  the  Thomases  in  Throckmorton  county,  handling  their  cattle. 
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The  brand  given  by  them  was  a  circle-T.  Witness  did  not  remem- 
ber their  mark. 

J.  D.  Shifflet  testified  that  defendant  was  at  his  house  once  in 
November,  1884,  and  once  in  December,  1884,  on  both  of  which 
occasions  he  gave  his  name  as  Atterberry. 

Chris.  Haden,  for  the  State,  testified  that  he  wrote  the  advertise- 
ments to  sell  the  cattle  for  Sims.  He  described  the  cattle  as  did 
Sims. 

The  motion  for  new  triaj  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Exporters. 

J.  H.  BurtSy  Assistant  Attorney-General,  for  the  State. 

Wbtfe,  Presiding  Judge.  It  was  alleged  in  the  indictment  that 
the  cattle  were  the  personal  property  of  one  J.  C.  Thomas,  and  that 
they  were  taken  from  the  possession  of  one  T.  W.  Sims. 

These  cattle  had  been  running  around  the  premises  of  Sims  for 
some  time,  and  he  concluded  he  would  advertise  them  with  a  view 
of  estraying  them,  in  case  the  owner  did  not  come  and  claim  them. 
Defendant  and  one  Beam  saw  the  advertisement,  went  to  Sims's 
place,  took  the  cattle  from  his  pasture  where  he  had  placed  them, 
and  drove  them  to  where  Sims  was  at  work  in  his  field.  They  told 
Sims  they  had  seen  his  advertisement  of  their  cattle,  that  they  were 
their  property,  and  they  had  come  to  get  them.  They  proposed  to 
sell  to  him  and,  having  made  him  an  extremely  liberal  offer,  he  ac- 
cepted the  terms  and  subsequently  sent  part  of  the  purchase  money, 
as  instructed  by  them,  to  Beam's  address  at  Denton.  Sims  sold 
the  cattle  to  a  party  in  Fort  Worth,  and  afterwards  becoming  satis- 
fied they  belonged  to  Thomas,  repurchased  them  from  Thomas's 
agent. 

J.  O.  Thomas  lived  and  had  a  cattle  ranche  in  Throckmorton 
county,  in  which  ranche  and  the  cattle  his  brother  was  a  joint  owner. 
That  J.  C.  Thomas  had  the  exclusive  care,  management,  custody 
and  control  of  the  cattle.  Their  non-consent  to  the  taking  was 
proven  both  by  Sims  and  J.  C.  Thomas,  who  each  appeared  and 
testified  at  the  trial.  When  Thomas  stated  that  he  and  his  brother 
had  a  written  agreement  in  relation  to  their  respective  rights  and 
interests  in  the  cattle,  defendant  insisted  that  the  writing  was  the 
best  evidence  of  such  rights  and  interests,  and  moved  the  court  to 
exclude  all  that  had  previously  been  said  by  J.  C.  Thomas  without 
objection,  about  his  management  and  control  of  the  cattle.  This 
the  coort  refused  to  do. 
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There  was  no  error  in  this.  True,  the  witness  had  stated  that  the 
property  was  joint  property.  Still  the  written  instrument  could 
only  have  shown  the  details  of  the  partnership  or  ownership,  and 
such  details  were  immaterial  to  the  defendants  or  the  issue  to  be 
tried.  It  might  have  been  the  best  evidence  in  a  matter  at  issue 
between  the  joint  owners,  but  as  to  third  parties,  under  the  law  and 
upon  an  issue  such  as  was  here  presented,  we  cannot  see  how  it 
could  be  considered  better  evidence  of  ownership  than  the  declara- 
tion of  one  of  the  parties  to  the  instrument.  It  is  provided  by 
statute  that  "  where  property  is  owned  in  common  or  jointly  by 
two  or  more  persons,  the  ownership  may  be  alleged  to  be  in  all  or 
either  of  them."  (Code  Crim.  Proc,  art.  426.)  So  far  as  the  other 
Thomas  was  concerned,  the  State  was  not  bound  to  allege  or  prove 
his  want  of  consent  {Barrett  v.  The  State,  18  Texas  Ct.  App.,  64; 
Bailey  v.  The  State,  id.,  426;  Frazier  v.  The  State,  id.,  434;  PhiU 
llpa  v.  Ths  State,  17  Texas  Ct.  App.,  169;  Terry  v.  The  State,  15 
Texas  Ct.  App.,  66),  and  the  character  of  his  interest  in  the  stock 
was  wholly  immaterial  to  defendants  or  to  any  issue  in  the  casa 
J.  C.  Thomas  testified,  notwithstanding  the  joint  ownership,  that 
he  had  the  exclusive  care,  custody  and  control  of  the  property,  and, 
if  the  jury  believed  him,  that  was  all  that  was  requisite  or  necessary 
on  that  subject  to  establish  his  ownership  as  alleged. 

Certificates  of  the  clerk  of  the  county  court  of  Throckmorton 
county  as  to  the  marks  and  brands  of  the  Thomases  was  objected  to 
by  defendant  because  said  mark  and  brand  was  not  recorded  in 
Denton  county.  It  is  true  that  the  statute  says  that  the  mark  and 
brand  of  the  owner  of  cattle  shall  be  recorded  by  the  clerk  of  the 
county  court  where  such  cattle  shall  be  (Rev.  Stats.,  art.  4556),  but 
this,  as  we  understand  it,  relates  entirely  to  the  county  in  which  he 
intends  his  cattle  to  range.  True,  he  may  record  his  mark  and 
brand  in  as  many  counties  as  he  may  think  necessary.  (Jd.)  This, 
however,  does  not  require  him  to  make  a  record  in  every  county  in 
the  State,  or  in  every  county  into  which  his  cattle  may  stray.  He 
shall  record  in  the  county  of  his  range,  and  wherever  else  he  may 
think  necessary.  When  his  cattle  stray  into  other  counties  he  can 
use  the  record  evidence  of  the  mark  and  brand  of  the  county  of  the 
range,  in  the  county  where  they  are  found,  without  recording  his 
mark  and  brand  in  said  county.  The  certificate  from  the  county 
clerk's  office  where  he  is  required  to  record  is  evidence  wherever 
else  his  cattle  may  be  found.  We  are  of  opinion  the  certificate  of 
the  county  clerk  of  Throckmorton  county  was  sufficient,  and  that  it 
was  admissible  as  evidence  in  the  case. 

Again,  it  is  objected  that  the  court  erred  in  charging,  the  jury 
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that  ^^  if  the  taking,  though  originally  lawfal,  was  obtained  by  any 
false  pretext  or  with  intent  to  appropriate  the  property  to  the  use 
and  benefit  of  the  person  taking,  and  the  same  is  so  appropriated, 
the  offense  of  theft  is  complete,"  because,  it  is  said,  such  charge  is 
inapplicable  to  the  facts  in  the  case.  We  are  of  opinion  the  charge 
was  directly  called  for  by  the  facts,  and  that  the  general  charge 
would  have  been  deficient  without  such  instruction. 

It  was  alleged  and  proven  that  the  animals  were  taken  from 
Siros^s  possession.  It  was  further  proven  that  Sims  had  consented 
to  the  taking,  and  had  recognized  defendant's  right  to  take,  and  had 
purchased  the  cattle  from  defendants  after  they  had  taken  them. 
But  the  evidence  further  showed  that  Sims's  consent  was  obtained 
by  the  fraudulent  pretext  of  defendant  and  Beam  that  they  were 
the  owners  of  the  cattle.  In  theft  'Hhe  taking  must  be  wrongful, 
so  that  if  the  property  came  into  the  possession  of  the  person  ac- 
cused of  theft  by  lawful  means,  the  subsequent  appropriation  of  it  is 
not  theft;  but,  if  the  taking,  though  originally  lawful,  was  obtained 
by  any  false  pretext  or  with  any  intent  to  deprive  the  owner  of  the 
value  thereof  and  appropriate  the  property  to  the  use  and  benefit  of 
the  person  taking,  and  the  same  is  so  appropriated,  the  offense  of 
theft  is  complete."  (Penal  Code,  art.  727.)  Under  the  facts  of  the 
case  it  was  necessary  the  jury  should  be  properly  informed  and 
instructed  as  to  this  principle  of  the  law. 

^  In  this  case  the  indictment  did  not  charge  a  theft  by  means  of  a 
false  pretext;  still  it  is  the  settled  law  of  this  State  that  under  an 
ordinary  indictment  for  theft,  a  conviction  can  be  had  on  proof  that> 
the  taking,  though  with  the  owner's  consent,  was  obtained  by  false 
pretext  and  with  intent  to  deprive  the  owner  of  the  value  of  the 
property  and  appropriate  it  to  the  use  and  benefit  of  the  taker.* 
{Daw  V.  The  State,  12  Texas  Ct.  App.,  343;  Morrison  v.  The  Staie^ 
17  Texas  Ct.  App.,  34.) 

This  case  is  different  from  Tlardeman  v.  The  State,  12  Texas  Ct, 
App.,  207,  in  that  in  this  case  defendant  and  Beam  had  taken  pos- 
session of  the  cattle  and  driven  them  from  the  pasture  before  they 
sold  them  to  Sims. 

Defendant,  so  far  as  we  can  judge  from  the  record,  has  had  a  fair 
trial,  and  three  years'  imprisonment  in  the  penitentiary  cannot  be 
said  to  be  excessive  punishment  under  the  facts  of  the  case. 

The  judgment  is  affirmed. 

'  Affirmed. 

rOpinion  delivered  Kovember  18, 1885.] 
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[No.  2002.] 
Jesus  Hernandez  v.  The  State. 

Jurisdiction  op  the  District  Courts  of  Kinney  and  Val  Verde  Coun- 
ties.—The  offense  charged  in  the  indictment  under  which  this  prosecutioii 
and  conviction  were  had  was  committed,  if  at  all,  in  the  town  of  Del  Rio 
while  that  town  was  comprised  within  the  territorial  limits  of  Elinney 
county.  Subsequent  to  the  presentment  of  the  indictment,  but  before  the 
trial  was  had,  the  county  of  Val  Verde  was  erected  out  of  that  part  of  the 
territory  of  Kinney  county  which  comprised  the  town  of  Del  Rio,  which 
said  county  of  Val  Verde  was  fully  organized  when  the  trial  was  had.  Hdd, 
that  the  erection  and  organization  of  Val  Verde  county  divested  the  district 
court  of  Kinney  county  of  jurisdiction  over  the  case,  and  vested  such  juris- 
diction in  the  district  court  of  Val  Verde  county ;  to  which  court  the  case 
should  have  been  transferred. 

Appeal  from  the  District  Court  of  Kinney.  Tried  below  before 
the  Hon.  T.  M.  Paschal. 

The  conviction  in  this  case  was  for  an  assanlt  with  intent  to  mur- 
der one  John  Holland,  in  Kinney  county,  Texas,  on  the  2d  day  of 
July,  1883.  A  term  of  two  years  in  the  penitentiary  was  the  pen- 
alty assessed  against  the  appellant. 

'No  brief  for  the  appellant. 

J,  H.  BurtSy  Assistant  Attorney-Greneral,  for  the  State. 

•  WnrrB,  Presiding  Judge.  On  the  2d  day  of  July,  1883,  when 
the  assault  with  intent  to  murder  which  is  charged  in  the  indict- 
ment in  this  case  was  committed,  Del  Eio,  the  town  or  place  in 
'which  it  was  committed,  was  as  then  defined  within  the  territorial 
limits  of  Kinney  county.  By  act  approved  24th  of  March,  1884, 
the  Nineteenth  Legislature  passed  an  .act  entitled  ^'An  act  to  create 
the  county  of  Val  Verde,  and  to  provide  for  its  organization.^  (Geni 
Laws  19th  Leg.,  pp.  48,  49.)  That  portion  of  Kinney  county  which 
was  taken  to  form  Val  Verde  county  comprised  within  its  limits  the 
town  of  Del  Eio,  where  the  offense  charged  was  committed.  Yal 
Verde  county  had  become  fully  organized  before  this  case  was  tried, 
to  wit,  18th  September,  1885,  in  the  district  court  of  Kinney  county. 

The  question  is.  Did  the  district  court  of  Kinney  county  have 
jurisdiction  to  try  the  case,  the  indictment  having  been  found  in 
Kinney  county  before  the  county  of  Val  Verde  was  created! 

Mr.  Bishop  says:  ^'By  the  common  law  crimes  are  local,  to  be 
prosecuted  in  the  county  of  their  commission ;  only  in  such  county 
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can  the  grand  jury  inquire  of  them.  Even  where  a  county  is  di- 
vided, a  criminsd  act  done  before  the  division  is  to  be  prosecuted  in 
the  particular  new  county  in  which  is  the  place  of  the  offense.  The 
offense  is  against  the  State;  the  trial  in  the  new  county."  (7  Bish. 
Crim.  Proc.,  §  49.  See,  also,  NeUon  v.  The  State^  1  Texas  Ct.  App., 
41;   Weller  v.  The  State,  16  Texas  Ct.  App.,  206.) 

After  the  organization  of  Val  Verde  county  the  cause  should 
have  been  transferred  to  the  district  court  of  that  county  for  trial. 
Because  the  district  court  of  Kinney  county  had  lost  its  jurisdiction 
of  the  case  in  the  creation  of  Val  Verde  county,  judgment  is  re- 
versed and  cause  remanded  that  it  may  be  transferred  to  Val  Verde 
county  for  a  new  trial. 

Bevereed  and  remanded. 

[Opinion  delivered  November  18,  1885.] 


[No.  2112.] 
T.  A.  Williams  v.  The  State. 

Theft— Information  — OwNBBsmp.— The  complaint  cannot  be  looked  to,  in 
order  to  supply  the  omission  of  an  essential  averment  in  the  information. 
The  information  must  be  sufficient  of  itself,  and  if  upon  its  face  it  is  sub- 
stantially defective,  such  defect  cannot  be  obviated  by  extraneous  matter. 
In  omitting  to  allege  the  ownership  of  the  property  charged  to  be  stolen,  the 
information  in  this  case  was  fatally  deficient. 

Appeal  from  the  County  Court  of  Eains.  Tried  below  before 
the  Hon.  E.  P.  Kearby,  County  Judge. 

The  opinion  sets  out  the  charging  part  of  the  information,  which 
discloses  the  case.  The  punishment  assessed  against  the  appellant 
was  a  fine  of  $50  and  confinement  in  the  county  jail  for  the  period 
of  twenty.four  hours. 

F.  E.  Scott  and  T.  C.  ThorrUm,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  The  charging  part  of  the  information  is  as  fol- 
lows:' "That  T.  A.  Williams  did,  in  the  county  of  Rains,  and  State 
of  Texas,  on  or  about  the  14th  day  of  December,  A.  D.  1884,  fraud- 
ulently take,  steal  and  carry  away  seven  hundred  and  thirty  feet  of 
lumber  of  the  value  of  $7.30 ;  said  lumber  was  taken  from  the  pos- 
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session  of  J.  F.  Stivers,  and  was  obtained  from  said  Stivers  by 
fraudulent  representations  made  by  the  said  Williams,  to  the  effect 
that  the  said  Williams  was  authorized  to  get  said  lumber  for  the 
Brooklin  School  Community,  and  that  said  lumber  was  then  and 
there  the  property  of  M.  A.  Vincent,  A.  N.  Abercrombie  and  W. 
M.  Eeeves,  as  trustees  of  said  Brooklin  School  Community;  and 
that  said  lumber  was  so  fraudulently  taken  without  the  consent  of 
the  owner,  with  intent  to  deprive  the  owner  of  the  value  of  the 
said  lumber  and  to  appropriate  it  to  the  use  and  benefit  of  him,  the 
said  T.  A.  Williams." 

It  will  be  observed  that  the  information  does  not  allege  who  was 
the  owner  of  the  lumber.  It  is  alleged  that  it  was  taken  from  the 
possession  of  Stivers,  but  it  is  not  alleged  that  Stivers  was  the 
owner.  Nor  is  it  alleged  that  the  Brooklin  School  Community,  or 
the  trustees  of  said  community,  owned  the  lumber.  If  we  were 
permitted  to  refer  to  the  complaint  in  aid  of  the  information,  we 
could  hold  the  information  in  respect  to  the  allegation  of  ownership 
to  be  suflicient,  because  in  the  complaint  it  is  directly  stated  that 
the  lumber  was  the  property  of  M.  A.  Vincent,  A.  N.  Abercrombie 
and  W.  M.  Reeves,  as  trustees  of  said  Brooklin  School  Community. 
But  we  cannot  look  to  the  complaint  to  supply  the  omission  of  an 
essential  averment  in  the  information.  An  information  must  be  suf- 
ficient of  itself,  and  if  upon  its  face  it  is  substantially  defective,  such 
defect  cannot  be  obviated  by  extraneous  matter. 

Because  the  information  fails  to  allege  the  ownership  of  the  lum- 
ber, it  is  substantially  defective,  and  the  judgment  is  therefore  re- 
versed and  the  prosecution  is  dismissed. 

Reversed  and  dismissed. 

[Opinion  delivered  November  21,  1885.] 


[No.  2063.] 
John  Doyle  v.  The  State. 

Gahino  —  Information. —  It  is  a  rule  of  criminal  pleading  in  this  State  that,  in 
an  information  or  indictment  for  betting  at  a  gaming  table  or  device  other 
than  those  specifically  denounced  by  the  Penal  Code,  it  must  be  alleged  that 
the  table,  bank,  alley  or  device  was  kept  or  exhibited  for  the  purpose  of 
gaming.  Describing  it  as  a  gaming  table  or  gaming  device  is  not  tanta- 
mount to  the  allegation  that  it  was  kept  or  exhibited  for  the  purpose  of 
gaming.  See  the  opinion  in  extenso  for  an  indictment  held  insufficient  to 
charge  the  offense  of  betting  at  a  gaming  table  so  kept'  or  exhibited* 
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Appeal  from  the  County  Court  of  Eusk.  Tried  below  before 
the  Hon.  J.  H.  Turner,  County  Judge. 

The  conviction  in  this  case  was  for  gaming  with  ''five  corns." 
The  penalty  assessed  was  a  fine  of  $25. 

J.  E,  Woodj  for  the  appellant. 

J.  27.  jBurtSy  Assistant  Attorney-General,  for  the  State. 

'  WnrrE,  Peesiding  Judge.  Article  364  of  the  Penal  Code,  with 
regard  to  betting  at  a  gaming  table  or  bank,  was  amended  as  fol- 
lows by  an  act  approved  March  5,  1881:  "Article  364.  If  any 
person  shall  bet  or  wager  at  any  gaming  table  or  bank,  or  pigeon- 
hole or  Jenny  Lind  table,  or  nine  or  ten-pin  alley,  such  as  are  men- 
tioned in  the  six  preceding  articles,  or  shall  bet  or  wager  any  money 
or  other  thing  of  value  at  any  of  the  games  included  in  the  six  pre- 
ceding articles,  or  at  any  of  the  following  games,  viz.,  poker  dice, 
jack  pot,  high  dice,  low  dice,  low  die,  dominoes,  euchre  with  dom- 
inoes, poker  with  dominoes,  sett  with  dominoes,  muggins,  crack  loo, 
crack  or  loo,  or  at  any  game  of  any  character  whatever  that  can  be 
played  with  dice  or  dominoed,  or  on  any  table,  baith  a>*  alley,  by  what- 
soever name  the  same  may  be  Jcnow7i^  and  without  reference  to  how 
the  same  may  be  constructed  or  operated,  he  shall  be  fined  not  less 
than  $10  nor  more  than  $25;  provided  no  person  shall  be  indicted 
under  this  section  for  playing  any  of  said  games  with  dice  or  dom- 
inoes at  a  private  residence."  (Gon'l  Laws  17th  Leg.,  p.  17.)  We 
have  italicised  a  portion  of  the  article,  with  a  view  to  the  discussion 
of  the  indictment  in  this  case. 

This  language  is,  "or  at  any  game  of  any  character  whatever 
that  can  be  played  with  dice  or  dominoes,  or  on  any  table,  bank  or 
alley,  by  whatsoever  name  the  same  may  be  known,  and  without 
reference  to  how  the  same  (table  or  bank)  may  be  constructed  or 
operated."  Legally  and  properly  construed,  this  language  means 
that  it  is  unlawful  to  bet  at  any  game  of  dice  or  dominoes,  of  any 
character  whatever,  except  at  a  private  residence:  and  that  it  is  also 
unlawful  to  bet  at  any  game  played  on  any  table,  bank  or  alley,  by 
whatsoever  name  the  same  may  be  known,  without  reference  to 
how  the  table,  etc.,  may  be  constructed  and  operated. 

The  indictment  before  us  was  brought  evidently  under  this  latter 
provision  of  the  act.  It  charges  that  defendant  did  "  unlawfully 
bet  money  at  a  game  with  five  corns,  which  said  game  is  a  gam- 
bhng  device  that  can  be  played  on  any  table/'  etc. 
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Now,  "  five  corns  "  is  not  mentioned  specifically  as  a  prohibited 
game  either  in  article  364,  as  amended,  or  in  any  of  the  six  preced- 
ing articles  of  the  Code  referred  to  in  said  article.  It  can  only,  in 
contemplation  of  the  statute,  be  punishable  under  the  statute  by 
virtue  of  the  fact  that  it  is  played  "on  any  table,  bank  or  alley." 
Such  being  the  case,  is  the  indictment  sufficient?  We  are  of  opin- 
ion that  it  is  not.  The  rule  is  that  in  an  information  or  indictment 
for  betting  at  a  gaming  table  or  device  other  than  those  specifically 
denounced  by  the  Penal  Code,  it  must  be  alleged  that  the  table, 
bank,  alley  or  device  was  kept  or  exhibited  for  the  purpose  of  gam- 
ing. Describing  it  as  a  gaming  table  or  gaming  device  is  not  tanta- 
mount to  the  allegation  that  it  was  kept  or  exhibited  for  the  purpose 
of  gaming.  {Booth  v.  The  State,  26  Texas,  203;  State  v.  Blair,  41 
Texas,  30;  Beii  v.  Tlie  State,  9  Texas  Ct.  App.,  107;  Wallace  v.  The 
State,  12  Texas  Ct.  App.,  479;  Anderson  v.  The  State,  9  Texas  Ct 
App.,  177.)  "  If  the  gaming  table  or  bank  at  which  the  accused  is 
charged  with  betting  be  one  of  the  tables  or  banks  specified  in  the 
statute,  then  it  is  not  necessary  to  allege  that  it  was  kept  or  exhib- 
ited for  purposes  of  gaming."  (  Wardlow  v.  The  State,  18  Texas  Ct. 
App.,  350,  and  authorities  collated.) 

When  the  table  or  bank  is  not  one  of  those  specified,  then,  no 
matter  how  it  is  constructed  or  operated,  a  bet  or  wager  upon  a 
game  played  upon  it  comes  within  the  purview  of  the  statute  if  the 
table  or  bank  is  kept  or  exhibited  for  purposes  of  gaming.  No 
bet  or  wager  upon  any  game  not  specifically  mentioned  is  an  offense 
unless  it  be  played  upon  a  table  or  bank  kept  or  exhibited  for  par- 
poses  of  gaming.  (Penal  Code,  art.  363.)  We  are  expressly  re- 
ferred to  the  six  preceding  articles,  and  those  articles  refer  to  tables 
or  banks  which  are  played,^  dealt  or  exhibited. 

Because  the  indictment  charges  no  offense  against  the  law,  the 
judgment  of  the  lower  court  is  reversed  and  the  prosecution  is  dis- 
missed. 

Reversed  and  dismissed. 

[Opinion  delivered  November  21,  1885.] 
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[No.  2114.] 

J.  L.  Windham  v.  The  State. 

Possession  of  RECE2m.T  Stolen  Propebty  —  Defendant's  Explanation 
Thereof— Charge  of  the  Court— Case  Stated.— When  the  defendant's 
right  to  the  animal  for  the  theft  of  which  he  was  on  trial  was  first  ques- 
tioned, he  asked  his  cousin  who  was  present  to  respond.  His  cousin  replied 
by  describing  tiie  animal,  and  declaring  it  was  not  the  animal  inquired  about, 
but  was  an  animal  which  belonged  to  the  defendant.  The  court  having  failed 
to  instruct  the  jury  as  to  the  defendant's  explanation  of  his  possession  when 
called  in  question,  was  requested  by  defendant  to  charge  the  jury  as  follows: 
'*  If  yon  find  from  the  evidence  that  the  defendant  took  the  animal  mentioned 
in  the  indictment,  and  if  you  further  find  that  the  first  time  the  defendant's 
right  to  said  animal  was  called  in  question  he  gave  an  explanation  of  such 
possession,  and  that  such  explanation  was  reasonable,  then  you  are  instructed 
that  it  devolves  upon  the  State  to  prove  such  explanation  false,  and  a  failure 
to  do  so  will  entitle  the  defendant  to  an  acquittal."  Hdd,  that  the  refusal  to 
give  the  charge  was  error,  because  it  was  correct  in  principle,  and  the  expla- 
nation, when  considered  in  connection  with  the  evidence  adduced,  was 
reasonable. 

Appeal  from  the  District  Court  of  Brown.  Tried  below  before  the 
Hon.  T.  B.  Wheeler. 

The  indictment  contained  two  counts.  The  first  charged  the  ap- 
pellant with  the  theft  of  one  head  of  cattle,  the  property  of  some 
person  to  the  grand  jurors  unknown,  in  Brown  county,  Texas,  on 
the  27th  day  of  October,  1883.  The  second  count  charged  the  theft 
of  the  same  animal  and  alleged  the  ownership  in  H.  Y.  Smith.  The 
appellant  was  convicted,  and  was  awarded  a  term  of  two  years  in 
the  penitentiary  as  punishment. 

S.  Blackwood,  the  first  witness  for  the  State,  testified  that  he 
knew  the  yearling  alleged  to  have  been  stolen  by  the  defendant.  It 
was  an  estray,  and  had  been  raised  by  the  witness,  from  about  July, 
1882,  until  it  disappeared  two  or  three  days  before  October  27, 1884. 
It  was  a  heifer  yearling,  speckled  in  color  between  red  and  copperas, 
the  dark  spots  being  of  a  very  peculiar  color,  never  before  seen  by 
the  witness  on  any  animal.  The  spots  were  larger  about  the  head, 
and  decreased  in  size  all  the  way  down  the  back.  It  was  in  the 
mark  and  brand  of  its  mother,  the  brand  being  the  letters  IX  on 
the  left  hip,  and  E  with  a  bar  under  it  on  the  left  side,  and  the 
mark  a  crop  off  the  right  ear  and  an  overbit  in  the  left.  The 
animal  described  was  never  away  from  its  rangfe  around  the  wit- 
ness's place,  from  July  4, 1882,  until  about  three  days  before  October 
27, 1883,  during  which  time  it  was  in  the  possession  of  the  witness. 
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It  was  to  have  been  sold  under  the  estray  law  on  the  said  27th  day 
of  October,  1883.  It  was  at  the  witnesses  hoase,  and  was  salted  by 
the  witness  on  the  Wednesday  before  the  Saturday  on  which  it  was 
advertised  to  be  sold.  Some  six  or  seven  days  after  that  Saturday, 
the  witness  found  its  hide,  head,  feet  and  tail  at  the  defendant's  lot, 
some  thirty-five  or  forty  yards  from  his  house.  The  head  was  on 
the  outside  of  the  lot,  denuded  of  the  ears  in  the  manner  in  which 
Texas  cattle-men  usually  skin  the  heads  of  cattle^  Some  skin  still 
adhered  to  the  back  of  the  head  and  the  forehead.  The  feet  were 
scattered  about  in  the  lot,  and  the  hide  was  cut  in  strips  about  the 
width  of  a  man's  hand,  and  hung  on  the  fence  and  some  scrub  trees 
which  grew  in  the  lot.  Witness  took  the  strips  of  hide  and  placed 
them  together,  and  arranged  the  head,  feet  and  tail  with  the  strips, 
and  reconstructed  the  hide  of  the  animal  described.  Witness  knew 
the  animal  perfectly  by  its  flesh-marks,  and  was  absolutely  certain 
that  the  head,  feet  and  tail  belonged  to  the  animal  in  question,  and 
that  the  strips  were  cut  from  its  hide.  The  yearling  had  a  copper- 
colored  strip  on  the  inside  of  the  right  hind  hoof,  and  it  had  small 
crumpled  horns.  There  were  red  or  copperas-colorod  spots  upon  its 
tail,  and  a  bunch  of  hair  in  the  center  of  the  brush  on  its  tail,  of 
the  same  color.  Witness  had  often  handled  the  animal's  tail,  and 
had  as  often  observed  this  peculiarity  in  the  brush.  The  usual 
range  of  the  yearling  was  in  Brown  county.  Defendant  was  fre- 
quently on  that  range.  The  witness  never  gave  the  defendant  his 
consent  to  take  or  use  that  animal.  The  witness  got  together,  in 
strips,  about  one-half  of  the  hide.  A  part  of  one  of  the  strips  which 
covered  a  rib  was  gone,  and  seemed  to  have  been  cut  out.  Witness 
did  not  pretend  to  say  that  the  strips  he  got  together  covered  any 
particular  part  of  the  animal.  He  meant  only,  that  he  got  together, 
in  strips,  about  one-half  of  the  entire  hide.  The  mother  of  the 
yearling  was  marked  and  branded  as  stated  above,  and  was  sold  as 
an  estray  on  October  27,  1883,  the  day  on  which  the  yearling  was 
to  have  been  sold.  The  yearling  was  regarded  as  an  estray  in  the 
neighborhood.  Witness  never  heard  of  its  having  an  owner  until  it 
was  claimed  by  11.  V.  Smith,  of  Callahan  county,  some  time  after 
it  was  killed  .but  before  the  indictment  was  found.  Witness  and 
defendant  lived  near  each  other  in  Brown  county,  Texas,  in  which 
county  the  animal  described  was  taken. 

Cross-examined,  the  witness  stated  that,  on  Thursday,  after  he 

salted  the  yearling  on  Wednesday,  he  was  notified  to  get  it  up  in 

readiness  for  the  sale  on  Saturday.    lie  hunted  for  the  yearling 

.  throughout  its  usual  range  during  the  half  of  Thursday,  and  all  day 
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on  Friday  through  the  country  adjacent  to  the  defendant's  house, 
and  throughout  every  section  of  the  country  it  had  ever  been  known 
to  go  over.  He  hunted  it  again  on  half  of  the  day  on  Saturday, 
and  as  much  of  the  following  Monday.  He  went  to  Cisco  on  Tues- 
day and  returned  on  the  following  Thursday  or  Friday,  and  on  the 
day  after  his  return  home  he  went  to  defendant's  house  to  look  at 
the  head  and  hide  found  there,  and  to  satisfy  himself  as  to  its  being 
the  head  and  hide  of  the  missing  animal.  That  part  of  the  hide 
got  together  by  the  witness  was  from  the  left  side  of  the  animal. 
Witness  did  not  swear  upon  a  former  trial  of  this  case  that  he  got 
together  the  whole  of  the  left  side  of  the  hide,  except  a  small  piece 
about  the  width  of  a  man's  hand  from  along  the  back,  running  full 
length.  Witness  did  not,  on  that  trial,  swear  that  he  knew  he  got 
the  entire  hide  together,  except  the  missing  strip,  by  fitting  the 
spots  together.  He  could  not  have  so  sworn  unless  he  was  crazy. 
Witness  could  not,  after  the  lapse  of  so  long  a  time  since  the  former 
trial,  remember  exactly  what  he  did  swear  on  that  trial.  Besides, 
he  had  been  sick,  and  his  memory  was  not  good.  Witness  could 
not  swear  that  a  part  of  the  hide  from  the  shoulder  was  gone.  He 
could  not  locate  the  missing  parts,  except  the  strip  from  the  back. 
He  did  not  swear  on  the  former  trial  that  he  knew  the  animal  by 
its  eyes.  The  eyes  were  closed  when  witness  saw  the  head.  The 
yearling  ran  with  two  of  Mrs.  Byrd's  cows.  The  defendant's  pen 
was  about  a  hundred  yards  from  the  Cisco  and  Thrifty  road,  and 
in  part  was  visible  from  that  road.  During  the  spring  previous  to 
this  trial  the  witness  saw  an  animal  on  the  range  about  the  color  of 
the  animal  killed.  It  was,  however,  but  a  two-year-old,  and  witness 
did  not  look  at  its  brand.  Witness  owned  but  six  head  of  cattle  at 
the  time  this  yearling  was  missed,  and  could  tell  them  all  by  their 
flesh-marks  as  far  as  he  could  see  them,  and  was  confident  that  he 
could  have  identified  the  hide  of  either  one  of  the  six  after  being 
cut  into  strips,  as  was  done  with  the  hide  of  the  yearling. 

Mrs.  Blackwood,  the  wife  of  the  first  witness,  testified  that  she 
knew  the  animal  mentioned  in  the  indictment,  and  she  described  it 
as  her  husband  did.  The  witness  saw  it  during  the  week  before  it 
•was  to  be  sold,  and  knew  that  her  husband  salted  it  on  the  Wednes- 
day before  the  Saturday  on  which  the  sale  was  advertised  to  take 
place.  On  the  following  Wednesday  witness  saw  it  dead  in  the 
defendant's  pen.  The  carcass  w^as  all  there  hanging  up  in  trees, 
except  a  portion  of  the  tenderloin,  which  was  in  a  bucket  in  the 
shed-room  of  defencjant's  house.  The  fat,  when  seen  by  the  wit- 
ness, was  being  reduced  to  tallow  in  a  vessel  on  the  stove.    The 
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hide  was  cat  into  strips,  and  the  strips  were  hanging  from  trees  in 
the  lot.  The  head  and  feet  were  thrown  outside  of  the  pen,  and 
the  entrails  were  inside  of  the  pen  near  a  small  pile  of  ashes.  Wit- 
ness did  not  go  inside  of  the  house,  but  stopped  at  the  fence  abont 
ten  steps  distant,  and  in  looking  around  for  Mrs.  Windham  saw  the 
meat  and  strips  of  hide  hanging  in  the  trees  as  described.  Being 
confident  that  she  had  found  the  missing  yearling,  she  went  to  the 
lot  to  verify  her  confidence.  Witness  saw  the  fat  and  head  outside 
the  lot.  The  eyes  were  still  in  the  skull.  The  skull  was  denuded 
of  the  hide  except  a  strip  leading  across  the  forehead  between  the 
horns,  which  was  about  an  inch  wide.  The  feet  were  skinned 
nearly  to  the  hoof.  Witness  knew  the  hide,  head  and  hoofs  to  be 
those  of  the  estray  yearling  described.  The  peculiar  copper-colored 
spots  which  distinguished  the  hide  of  the  yearling  were  on  that 
hide. 

Cross-examined,  the  witness  stated  that  she  had  several  times 
known  the  yearling  to  go  off.  On  some  of  those  excursions  it  was 
gone  a  week,  and  a  few  times  longer.  On  the  Sunday  before  he 
went  to  Cisco,  S.  Blackwood  asked  Mr.  Bowden  to  hunt  for  the  ani- 
mal. Witness  knew  the  hide  as  soon  as  she  saw  it  hanging  in  strips 
in  defendant's  lot,  and  readily  recognized  the  head  by  the  peculiar 
look  of  the  eyes.  Witness  knew  that  yearling  quite  as  well  as  she 
knew  any  one  of  her  own  children.  She  would  have  known  the  head 
without  seeing  the  hide  or  meat.  The  hairy  side  of  the  hide,  as  it 
hung,  was  exposed.  Witness  went  to,  but  not  into  the  lot,  and  did 
not  have  the  hide  in  her  hands.  Nevertheless  she  knew  it  to  be  the 
hide  of  the  estray  yearling,  and  no  other..  The  yearling  had  clear 
hoofs  with  red  stripes,  a  peculiarity  which  witness  had  observed  and 
discussed  a  hundred  times  with  Mr.  Blackwood.  She  was  absolutely 
certain  that  the  hoofs  were  not  all  dark,  except  that  the  right  hind 
hoof  had  a  copperas-colored  stripe  on  the  inside.  The  defendant's 
pen  and  the  front  of  his  house  were  in  full  view  of  the  road.  The 
yearling's  eyes  were  perfectly  natural  in  appearance  when  the  wit- 
ness saw  them.  The  strips  of  hide  hung  in  a  post  oak  tree.  Witness 
did  swear  on  the  former  trial  of  this  case  that  they  hung  in  a  live 
oak  tree,  and  that  she  was  as  certain  of  that  as  of  any  other  fact  to 
which  she  testified.  Witness  so  testified  because  the  defendant's 
counsel  persisted  in  asking  her  the  kind  of  tree  it  was.  Witness's 
recollection  of  events  connected  with  this  matter  was  fresher  on 
that  trial  than  on  this.  Witness  had  much  work  to  do,  much  worry 
with  children,  had  been  in  bad  health,  and  her  memory  was  not 
good. 
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R  L.  Archer  testified,  for  the  State,  that  he  was  one  of  the  county 
commissioners  of  Brown  county  in  October,  1883.  On  the  27th 
day  of  that  month  he  sold  an  estray  cow  for  S.  Blackwood,  which 
was  branded  as  stated  by  Blackwood  in  his  testimony.  Witness 
did  not  sell  a  yearling  in  that  brand  for  Blackwood  on  that  day. 
A  short  time  after  the  27th  day  of  October  witness  had  a  conversa- 
tion with  H.  Y.  Smith  of  Callahan  county  about  the  cow  and  year- 
ling. Smith  left  witness,  saying  that  he  was  going  to  see  the 
defendant. 

H.  Y.  Smith  testified,  for  the  State,  that  in  the  fall  of  1883,  be 
was  at  the  house  of  Esquire  Archer  in  Brown  county,  Texas,  and 
from  there  went  to  where  the  defendant  was  building  a  house,  and 
told  him  that  he  had  understood  that  he,  defendant,  had  killed  one 
of  his  yearlings,  branded  IX  on  the  hip  and  E  with  a  bar  underneath 
on  the  side,  which  yearling  had  been  in  Blackwood's  possession,  or 
which  had  been  running  on  BJackwood's  range.  Defendant  replied 
that  he  had  killed  a  beef,  but  not  the  yearling  of  the  witness.  Wit- 
ness replied  that  he  had  been  informed  that  the  Blackwoods  would 
swear  that  the  animal  he  killed  was  the  animal  which  ran  near  their 
bouse,  and  which  was  witness's  yearling.  Defendant  then  had  some 
conversation  with  a  young  man  who  was  cutting  wood  near  by. 
He  presently  returned  and  said  that  if  he  bad  killed  the  witness's 
yearling  he  had  killed  it  through  mistake ;  that  he  wanted  no  trouble 
about  it,  and  would  pay  for  it,  and  that,  as  he  had  no  money  then, 
he  would  shortly  remit  the  money  to  the  witness.  Some  two 
months  later  the  witness  received  a  letter  signed  in  the  name  of  the 
defendant,  and  in  the  handwriting  of  another  letter  received  by  the 
same  mail  signed  in  the  name  of  'Squire  Archer,  saying  that  he, 
defendant,  bad  no  money,  but  if  witness  would  come  for  it  he  would 
give  witness  another  and  as  good  a  yearling  as  the  one  he  had 
killed.  Neither  the  defendant  nor  the  young  man  with  him  told 
witness  that  the  animal  killed  by  defendant  was  a  yearling  branded 
IX  which  defendant  owned,  and  was  not  the  Blackwood  yearling. 
Witness  had  never  seen  the  yearling,  and  claimed  it  only  because  he 
was  informed  that  it  was  the  calf  of  a  cow  branded  IX.  He  did 
not  know  that  he  had  ever  seen  the  mother,  but  the  IX  brand  was 
the  prevailing  brand  of  a  stock  of  cattle  which  witness  had  pre- 
viously bought  from  Mr.  Stephens,  of  Cisco. 

Cross-examined,  the  witness  testified  that  he  was  not  positive  that 

the  young  man  chopping  wood  did  not  engage  in  the  conversation 

about  the  yearling,  but  his  best  recollection  was  that  the  young  man 

said  nothing.    He  had  a  faint  recollection  that  the  defendant  and 
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that  young  maa  stepped  aside  and  had  a  few  moments  of  priTate 
oonTcrsatioD,  after  which  the  defendant  returned  and  said  that  if  he 
bad  killed  witness's  yearling  he  bad  killed  it  by  mistake  and  would 
pay  for  it 

W.  H.  Martin  testified,  for  the  State,  that  he  was  a  member  of 
the  grand  jury  which  presented  the  bill  of  indictment  in  this  case. 
The  grand  jury  investigated  the  case  witb  reference  to  the  question 
of  the  ownership  of  the  animal,  and  reached  the  oonclosion  that  it 
belonged  to  some  person  unknown. 

On  cross-examination,  the  defendant's  counsel  asked  why  the 
grand  jury,  in  view  of  its  opinion  that  the  owner  of  the  alleged 
stolen  animal  was  unknown,  incorporated  a  count  in  the  indictment 
alleging  the  ownership  to  be  in  H.  Y.  Smith  t  Witness  replied  that 
there  was  some  evidence  tending  to  establish  the  ownership  in  H. 
Y.  Smith,  of  Callahan  county.  Upon  examination  of  the  records 
and  estray  books  of  Callahan  county,  the  grand  jury  reached  the 
conclusion  that  Smith's  title  was  doubtful,  and  the  grand  jury  voted 
to  allege  the  ownership  as  unknown.  The  evidence  adduced  before 
the  grand  jury  was  written  down,  and  was  turned  over  to  the  dis- 
trict attorney,  who  drew  the  indictment,  the  witness  supposed,  to 
suit  himself.     The  State  rested. 

6.  M.  Eoyalty  testified,  for  the  defense,  that  he  was  a  member  of 
the  trial  jury  in  this  case  at  a  former  term  of  the  court  8.  Black- 
wood testified  on  that  trial  that  he  knew  the  skull  of  the  dead  year- 
ling by  the  eyes,  and  that  he  got  together  all  of  the  left  side  of  the 
bide  except  a  strip  along  the  back.  Upon  his  cross-examination, 
this  witness  qualified  his  testimony  by  saying  that  it  was  possible  that 
Blackwood,  instead  of  testifying  on  that  trial  that  he  got  together 
the  half  of  the  hide  from  the  left  side  of  the  animal,  may  have  tes- 
tified that  he  got  together  the  half  of  the  hide.  Witness  thought, 
however,  that  he  said  he  got  the  left  half  together,  except  a  strip. 
Upon  reflection  witness  was  of  impression  that  it  was  Mrs.  and  not 
Mr.  Blackwood  who,  at  the  said  trial,  testified  to  the  eyes  in  the 
skull. 

P.  B.  Martin  testified,  for  the  defense,  that  he  was  a  member  of 
the  trial  jury  in  this  case  at  a  former  term  of  the  court  S.  Black- 
wood testified  on  that  trial  that  ho  got  together  the  entire  left  side 
of  the  hide  except  a  strip  running  along  the  back  about  as  wide 
as  a  man's  hand,  and  that  he  knew  he  so  got  the  left  side  of  the 
hide  together  just  as  it  had  been  worn  on  the  yearling,  by  arranging 
and  fitting  the  spots.  He  testified  further  that  there  was  no  brand 
upon  that  part  of  the  hide  he  found  and  identified.  He  made  these 
statements  upon  his  cross-examination. 
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Oross-ezamined,  the  witness  testified  that  he  did  not  recollect  sit- 
ting on  the  jury  in  any  other  case  at  the  last  term  of  the  court.  He 
conld  not  remember  the  names  of  the  witnesses  who  testified  on  the 
former  trial  of  this  case.  Ho  conld  not  remember  the  substance  of 
the  testimony  of  Chris  De  Busk.  He  had  no  particular  recollection 
of  anything  else  testified  by  Blackwood  on  that  trial,  but  his  atten- 
tion bad  not  yet  been  called  to  any  other  part  of  his  testimony. 

A.  J.  Windham  was  the  next  witness  for  the  defense.  He  testi- 
fied that  be  assisted  the  defendant  to  construct  a  house  in  October, 
1883.  About  two  hours  before  sundown  one  evening  in  that  month, 
the  defendant  quit  work  to  kill  beef.  When  the  witness  passed 
the  defendant's  honse  next  morning,  shortly  after  sunrise,  he  saw  a 
beef  head  that  was  then  covered  thick  with  dirt  and  surrounded  by 
buzzards.  The  witness  bad  been  working  on  the  house  with  the 
defendant  a  week  or  more  before  this,  and  continued  to  work  with 
him  for  several  days  afterwards.  The  defendant,  who  was  the  wit- 
nesses grand-nephew,  lived  at  that  time  in  a  house  situated  about 
one  hundred  yards  west  from  the  Cisco  and  Thrifty  road.  His  pen 
was  behind  his  house,  on  high  ground,  and  in  plain  view  of  the 
road,  over  which,  at  the  time,  there  was  much  general  travel. 

James  Kuykendall  testified,  for  the  defense,  that  he  knew  a  year- 
ling in  the  summer  and  fall  of  1883,  branded  IX  on  the  left  hip, 
which  the  defendant  claimed  to  own.  It  was  a  brindled,  speckled 
heifer,  and  ran  on  the  range  near  the  defendant's  house.  Witness 
also  knew  the  yearling  known  as  the  ^'  Blackwood  yearling."  It 
was  a  brindle  speckled  yearling  branded  IX  on  the  hip,  and  K  with 
a  bar  underneath  on  the  side.  Witness  last  saw  the  defendant's 
yearling  in  the  fall  of  1883,  and  saw  the  Blackwood  yearling  as  late 
as  March,  1884,  on  Bail  branch,  about  two  and  a  half  miles  from 
Blackwood's  house.  Witness  was  with  defendant  when  he  saw  the 
yearling  last  mentioned,  and  defendant  remarked:  *' There  is  the 
yearling  Blackwood  accused  me  of  killing." 

Cross-examined,  the  witness  testified  that  the  animal  referred  to 
by  defendant  and  pointed  out  to  witness  by  defendant  when  he  said 
it  was  the  animal  he  was  accused  of  killing  was  branded  IX  on  the 
hip  and  B  with  a  bar  under  it  on  the  side.  Witness  and  defendant 
were  going  west  at  the  time,  and  the  animal  stood  with  its  head 
west,  and  north  of  the  witness  and  defendant,  and  about  ten  steps 
ofF.  Witness  saw  the  brands  plainly.  He  possibly  would  not  have 
noticed  the  brand  had  his  attention  not  been  called  to  it  by  defend- 
ant Witness  knew  that  this  occurred  about  March  1, 1884,  because 
it  happened  a  few  days  after  witness  commenced  work  for  J.  H. 
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Bjrd,  which  was  on  February  26,  1884.  The  color  and  flesh-marks 
of  that  animal  were  similar  to  those  of  yearlings  which  belonged 
to  the  defendant  and  Blackwood.  Witness  took  more  particular 
notice  of  the  brand  than  of  the  color  of  the  animal.  Witness  never 
told  any  one  that  he  saw  this  animal  on  March  1,  1884,  until  after 
the  indictment  of  the  defendant. 

U.  S.  Byrd  testified,  for  the  defense,  that  he  knew  that  the  de- 
fendant had  two  cows  and  a  yearling  branded  IX  on  the  left  hip,  in 
1883.  The  yearling  was  a  red  or  brown  white-speckled  animal. 
Witness  first  saw  it  when  it  was  a  calf  in  Gilleland's  pasture  in  Cal- 
lahan county.  It  was  a  late  summer  calf,  and  when  witness  saw  it 
in  Callahan  county  was  still  sucking  its  mother.  Witness  last  saw 
that  animal  in  the  fall  of  1883,  at  which  time  it  was  on  its  range 
near  the  defendant's  house.  Witness,  who  had  charge  of  his  moth- 
er's stock  of  cattle,  was  much  of  his  time  on  the  range.  Witness 
knew  the  Blackwood  yearling  well,  having  often  seen  it  in  Black- 
wood's pen  and  on  the  range.  Witness  last  saw  the  last  mentioned 
yearling  on  Bail  branch,  some  two  or  three  miles  from  Blackwood's 
bouse.     This  was  in  February  or  March,  1884. 

Cross-examined,  witness  testified  tliat  he  and  the  defendant  were 
brothers-in-law.  Defendant  was  with  the  witness  on  the  range 
often,  and  knew  the  Blackwood  yearling.  When  the  witness  saw 
the  Blackwood  yearling  in  the  spring  of  1884,  he  knew  that  defend- 
ant had  been  accused  of  killing  it,  but  he  told  no  one  that  he  had 
seen  it  alive.  He  did  not  tell  Blackwood  until  after  this  indictment 
was  found.  He  did  not  at  that  time  know  that  defendant  had  been 
charged  with  the  theft  of  that  yearling,  but  did  know  that  Black- 
wood accused  him  of  having  killed  it.  Witness  was  of  the  opinion 
that  he  saw  the  Blackwood  yearling  on  Bail  creek  as  late  as  Decem- 
ber, 1884,  but  was  not  certain.  Witness  told  no  one  of  having  seen 
the  Blackwood  yearling,  because  that  fact  made  no  impression  on 
his  mind  that  it  was  important  until  after  the  indictment  was  found. 

Lee  Windham,  the  second-cousin  of  the  defendant,  testified  in  his 
behalf  that  he  was  living  with  and  working  for  the  defendant  in 
October,  1883,  and  had  then  been  with  him  about  two  months. 
Witness  assisted  defendant  to  drive  up  and  butcher  a  beef  in  Octo- 
ber, 1883.  They  butchered  a  brown  speckled  yearling,  branded  IX 
on  the  left  hip.  Witness  had  known  that  animal  for  two  months, 
during  which  time  it  ran  on  the  range  about  the  defendant's  house, 
and  was  claimed  by  the  defendant  as  his  property.  Defendant,  wit- 
ness and  witness's  father  were  working  on  a  house  at  the  time  this 
yearling  was  butchered.    They  quit  work  one  evening  in  October, 
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1883,  before  snndown,  drove  the  yearling  up,  and  butcliered  it 
That  yearling  had  no  brand  other  than  the  one  described.  No 
other  3'earling  was  killed  at  defendant's  honse  during  the  time 
witness  stayed  there.  The  witness  was  present  and  heard,  in  part^ 
a  conversation  between  the  defendant  and  one  H.  Y.  Smith,  in  the 
fall  of  1883.  Smith  called  the  defendant  aside  and  had  some  pri- 
vate talk  with  him  while  the  witness  was  cutting  wood.  ^  Defendant 
called  the  witness,  and  told  witness  to  describe  to  Smith  the  year- 
ling tbcy  butchered.  Witness  told  Smith  that  it  was  a  brown 
speckled  yearlings  branded  IX  on  the  left  hip;  that  it  had  no  other 
brand,  and  that  it  was  the  defendant's  yearling. 

Cross-examined,  witness  testified  that  he  knew,  when  Smith  was 
talking  to  defendant,  that  the  animal  they  had  killed  was  not  the 
BlackwDod  yearling.  He  knew  as  much  when  he  heard  the  defend- 
ant promise  to  pay  Smith  for  it.  Defendant's  IX  yearling  ran  on 
the  same  range  that  the  Blackwood  yearling  did,  which  range  was 
near  the  defendant's  house.  It  (defendant's  yearling)  ran  with  a 
bunch  of  Elijah  De  Busk's  cattle.  The  witness  knew  the  Blackwood 
yearling  well,  and  knew  it  from  defendant's  yearling.  Witness 
knew  that  the  yearling  he  and  defendant  killed  was  not  the  Blacb- 
wood  yearling,  and  knew  that  fact  when  the  animal  was  killed. 
The  witness  saw  the  Blackwood  yearling  a  week  or  two  after  the 
killing  of  the  defendant's  yearling,  about  a  mile  west  of  Blackwood's 
hoase.  Witness  had  then  quit  the  employ  of  the  defendant  and 
was  on  his  way  home.  Witness  lived  with  his  father  about  three 
miles  west  of  Blackwood.  Witness  told  no  one  that  he  saw  the 
Blackwood  yearling  at  that  time.  Witness  shortly  went  to  Mexico 
and  did  not  return  until  after  the  last  term  of  court.  The  defense 
closed. 

J.  H.  Prater  testified,  for  the  State  in  rebuttal,  that  he  lived  in 
the  same  neighborhood  Blackwood  did.  He  knew  the  Blackwood 
yearling.  He  had  never  seen  another  than  the  Blackwood  yearling 
on  that  range  branded  IX.  Witness  knew  De  Busk's  cattle,  but  he 
had  never  seen  a  yearling  branded  IX  running  with  them.  Wit* 
ness  bad  never  heard  Lee  Windham's  character  for  truth  and  verao- 
ity  questioned. 

Cross-examined,  witness  said  that  a  bull  branded  IX  on  the  hip 
and  R  with  a  bar  under  it  ran  with  De  Busk's  cattle,  but  witness  had 
never  seen  it  Witness  declined  to  swear  that  a  brown  and  white 
speckled  yearling  branded  IX  did  not  run  with  De  Busk's  cattle  in 
1883,  but  if  such  a  yearling  did  run  with  those  cattle  in  that  year 
witness  did  not  know  it.  Witness,  though  often  on  the  range,  had 
never  seen  the  Blackwood  yearling  since  the  fall  of  1883. 
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EHjab  De  Busk  testified,  for  the  StaJte  in  rebuttal^  that  he  lived 
about  two  miles  and  a  half  from  the  house  of  Blackwood,  and 
about  the  same  distance  from  the  houae  of  the  defendant.  If  a 
brown  or  red  8|>eckled  yearling,  branded  IX,  ran  with  witness's 
cattle^  or  on  his  range,  in  1883«  witness  did  not  know  it  Witness 
knew  the  Blackwood  estray  yearling.  It  ran  on  the  range  near 
Blackwood's  bouse. 

Cross-examined,  witness  testified  that  he  was  unable  to  say  that 
he  had  seen  every  animal  that  ran  with  his  cattle.  Such  a  yearling 
aa  that  described  may  have  run  with  witness's  cattle  and  witness 
not  have  seen  it.  Witness  had  not  seen  the  Blackwood  yearling 
since  the  fall  of  1883. 

S.  Blackwood,  recalled  by  the  State,  testified  in  rebuttal  that  he 
had  been  much  on  the  range  since  October,  1883,  and  had  seen 
nothing  of  the  estray  yearling  since  he  saw  its  head,  hide  and  feet 
in  defendant's  cow  pen.  He  bad  often  been  on  the  range  prior  to 
October,  1883,  and  at  no  time  saw  an  animal  bearing  the  IX  brand, 
except  the  estray  yearling  described.  Witness  had  been  but  little 
on  Itail  branch. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

8c&ti  4b  JenldtUy  for  the  appellant. 

c/.  B.  BurtSy  Assistant  Attorney-General,  for  the  State. 

WirxsoBT,  Judge.  When  defendant's  right  to  the  yearling  in  con* 
troversy  was  first  challenged,  one  Lee  Windham  was  present,  and 
Lee  Windham  testified  on  the  trial  that  defendant  called  upon  bim 
to  state  to  Smith,  the  person  who  was  questioning  defendant  about 
the  yearling,  what  kind  of  a  yearling  it  was  that  defendant  and 
witness  had  killed,  and  that  witness  told  Smith,  in  defendant's  pres- 
ence, the  kind  of  yearling,  describing  the  same  minutely,  and  that 
it  was  defendant's  yearling,  and  not  the  yearling  inquired  about 
and  claimed  by  said  Smith. 

Defendant  requested  a  special  charge  as  follows:  "If  you  find 
from  the  evidence  that  the  defendant  took  the  animal  mentioned 
in  the  indictment,  and  if  you  further  find  that  the  first  time  the 
defendant's  right  to  said  animal  was  called  in  question  he  gave  an 
explanation  of  such  possession,  and  that  such  explanation  was 
reasonable,  then  you  are  instructed  that  it  devolves  upon  the  State 
to  prove  such  explanation  false,  and  a  failure  to  do  so  will  entitle 
the  defendant  to  an  acquittal."    This  charge  was  refused^  and  the 
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court  gave  no  charge  whatdver  upon  this  phase  of  the  ease,  and  the 
defendant  excepted  to  the  court's  charge  in  this  respect 

The  special  charge  requested  is  certainly  correct  in  principle. 
(Miller  v.  The  SlaU,  18  Texas  Ct.  App,,  34,  and  oases  therein  cited.) 
And  in  onr  opinion  it  was  demanded  by  the  evidence  in  the  case. 
That  the  explanation  of  the  defendant's  possession  of  the  yearling 
in  controversy  was  made  by  the  witness  Lee  Windham  does  not 
make  it  any  the  less  the  explanation  of  the  defendant.  It  was 
made  at  defendant's  request  and  in  his  presence,  and  was  sanctioned 
by  him.  It  would  have  been  evidence  against  him,  and  should  be 
evidence  for  him.  It  was  in  law  his  own  statement  and  explana* 
tion.  {Garcia  v.  The  Staie^  26  Texas^  209.)  In  view  of  the  evi- 
dence in  the  case  the  explanation  was  reasonable.  There  was  posi- 
tive evidence  that  the  yearling  which  the  defendant  killed,  and 
which  be  was  convicted  of  stealing,  was  his  own  property. 

We  are  clearly  of  the  opinion  that  the  court  erred  in  failing  to 
instruct  the  jury  as  requested  in  the  said  special  charge,  and  be* 
canse  of  this  error  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Eev€r9ed  and  rmianded. 

[Opinion  delivered  November  25«  1885.] 


[No.  2080.] 
Ed.  HabWBll  alias  Fbank  Newsom  v.  The  Statb. 

Pisa,  of  Ouiltt— Evn>BNGB.->-V^ith  respect  to  proceodiags  in  the  trial  oourt 
Bubsequent  to  the  entry  of  the  plea  of  guilty  by  the  accused,  it  is  provided  by 
statute  that,  '*  if  the  punishment  of  the  offense  is  not  absolutely  d^ed  by  law, 
and  beyond  the  discretion  of  the  jury  to  graduate  in  any  manner,  a  jury  shall 
be  impaneled  lo  assess  the  pnaishment,  sad  evidence  submitted  to  enable  them 
to  decide  thereon.''  This  provision  of  the  statute  is  mandatory,  and,  instead 
of  being  merely  for  the  benefit  of  the  defendant,  it  is  more  especially  de- 
signed to  protect  the  interests  of  the  State,  by  preventing  aggravated  cases 
of  crime  being  compromised  by  the  assessment  of  the  minimum  punishment 
fixed  by  law.  Failure  to  comply  with  this  provision  of  the  statute  in  cases 
to  which  it  applies  is  fundamental  error,  and  it  is  advisable  that  the  judg- 
ment entry  should  show  compliance  with  it. 

Appeal  from  the  District  Court  of  Burnet  County.    Tried  below 
before  the  Hon.  W.'A.  Blackburn. 

Ttie  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  prop- 
erty of  David  Strioklin^  in  Burnet  county,  Texas,  on  the  80th  day 
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of  Jane,  1885.    A  term  of  fire  years  ia  the  penitentiary  was  the 
penalty  assessed  upon  the  appellant's  plea  of  guilty. 

Fisher^  Townee  db  Martin^  R.  H.  Ward  and  7!  K  Hamnumd^  for 
the  appellant. 

J.  E.  Burte^  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  This  oonviction  is  for  the  theft  of  a  horse,  and 
was  had  upon  a  plea  of  guilty  made  by  the  defendant  in  open  court, 
in  due  form  of  law,  (Willson's  Or.  Forms,  688,  and  authorities  cited 
in  note.)  But  it  aflBrmatively  appears  from  the  judgment  entry  in 
the  case  that  no  evidence  wae  introduced  upon  said  plea  of  guilty. 

It  is  provided  by  statute  that  "If  the  punishment  of  the  offense  is 
not  absolutely  fixed  by  law,  and  beyond  the  discretion  of  the  |ury 
to  graduate  in  any  manner,  a  jury  shall  be  impaneled  to  assess  the 
punishment,  and  evidence  submitted  to  enable  them  to  decide  there- 
on." (Code  Crim.  Proc,  arts.  619-634.)  We  regard  this  provision 
as  mandatory,  and  in  our  opinion  it  is  fundamental  error  to  disre- 
gard it.  It  is  not  a  provision,  in  so  far  as  it  requires  evidence  to  be 
submitted,  which  is  intended  solely  for  the  benefit  of  the  defendant. 
It  is  intended,  also,  and  more  especially,  to  protect  the  interests  of 
the  State,  by  preventing  aggravated  cases  of  crime  to  be  covered  up 
by  the  plea  of  guilty,  so  as  to  allow  the  criminal  to  escape  with  the 
minimum  punishment  fixed  by  law.  {Paul  v.  The  State^  17  Texas 
Ct.  App.,  683.)  In  all  such  cases  this  provision  of  the  statute  should 
be  fully  observed  and  administered,  and  the  better  practice  would 
be  to  have  the  judgment  entry  show  affirmatively  that  evidence  was 
adduced  upon  the  plea  of  guilty.     (Willson's  Cr.  Forms,  760.) 

Because  the  court  erred  in  not  causing  evidence  to  be  submitted 
to  enable  the  jury  to  decide  upon  the  punishment,  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Bevereed  and  remanded. 

[Opinion  delivered  November  26,  1886.] 
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[No.  2103.] 
J.  D.  StEELB  V.  The  State. 

t  Case  Approved.— The  CoNSTrnrnoNAUTT  of  the  "Local  Option ••  Law 
was  maintained  by  this  court  in  the  case  of  Ex  parte  Lynn^  ante,  page 
208,  and  it  is  here  reasserted.  It  is  not  in  violation  of  section  18  of  the 
Bill  of  Bights  of  this  State,  but  is  a  law  which  the  Legislature  had  the 
constitutional  power  to  enact. 

%  Entry  of  the  Presentment  of  an  Indigtiient  upon  the  records  of  the  court 
need  not  show  what  offense  is  charged  in  the  indictment 

H  "Local  Option"  Law—  Petition  for  Election  Under  the  Same  —  "  Cit- 
izen'*—  Case  Approved. —  A  petition  for  an  election  under  the  "local 
option  **  law,  m  hich  recites  that  the  petitioners  are  citizens  of  the  locality, 
sufficiently  shows  that  such  petitioners  are  qualified  voters  of  the  locality, 
the  word  "citizen"  being,  in  this  connection,  equivalent  to  the  words 
"  qualified  voters."    Ex  parte  Lynn,  supra,  approved  on  the  subject. 

4»  Same. —  It  is  not,  however,  essential  to  the  sufficiency  of  a  petition  for  an 
election  under  the  "  local  option  "  law  to  show  that  the  petitioners  are 
qualified  voters,  either  by  a  direct  or  indirect  averment  The  qualification 
of  the  petitioners  is  a  jurisdictional  fact,  to  be  ascertained  by  the  commie* 
sionem'  court  independent  of  any  allegation  in  the  petition. 

&  Same. —  With  respect  to  a  petition  for  an  election  under  the  *'  local  option  ^ 
law,  it  is  only  necessary  that  the  requisite  number  of  qualified  persons  shall, 
by  a  petition  in  writing,  indicate  to  the  commissioners'  court  their  desire 
that  an  election  be  held  in  a  particular  locality  for  the  purpose  of  deter* 
mining  whether  or  not  the  sale  of  intoxicating  liquors  shall  be  prohibited 
in  that  locality.  It  is  not  essential  that  the  petition  should  refer  to  and 
designate  the  statute  under  which  the  election  should  be  ordered.  The 
petition  in  this  case  unnecessarily  refers  to  the  **  local  option  "  act,  and  in- 
correctly describes  it.  Heldj  that  the  erroneous  reference  to  the  statute  ie 
mere  surplusage,  and  does  not  invalidate  the  petition.  See  the  opinion  in 
txtenso  on  the  question. 

1  Same. —  The  commissioners'  court  has  no  power  under  the  law  to  order  an 
election  to  determine  whether  or  not  the  gift  or  exchange  of  intoxicating 
liquors  shall  be  prohibited.  Its  authority  in  the  premises  is  limited  to 
ordering  an  election  to  determine  as  to  the  prohibition  of  the  sale  of  intox* 
icatiug  liquors  (Revised  Statutes,  article  8237) ;  and  this  limitation  is  not 
affected  by  the  fact  that  it  is  provided  that,  when  the  election  has  resulted 
In  favor  of  prohibition,  the  effect  is  that  the  sale,  exchange  and  gift  of  in- 
toxicating liquors  within  the  particular  locality  is  prohibited  (Revised 
Statutes,  article  8239)  and  made  penal.  (Penal  Code,  article  878.)  That 
part  of  the  law,  however,  which  undertakes  to  prohibit  the  gift  of  intox- 
icating liquors  has  been  declared  by  this  court  to  be  unconstitutional  in 
the  case  of  Holley  v.  The  State,  U  Texas  Ct.  App„  506,  which  case  is  hereby 
approved.  Qucsre:  The  petitioners  m  this  case  having  asked  for  an  election 
to  determine  the  prohibition  of  the  sale,  exchange  and  gift  of  intoxicating 
liquors,  thus  exceeding  their  legal  rights  (t.  e.,  to  petition  for  an  election 
to  determine  the  prohibition  of  the  sale  of  intoxicating  liquors),  was  it 
within  the  power  of  the  commissioners'  court  to  act  upon  the  petition  and 
grant  the  prayer  thereof  with  reference  to  the  sale?  Note  the  opinion  fot 
an  intimation  of  the  court  upon  the  subject. 
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7.  Samb.—  Whether  or  not  the  excesaive  prayer  in  the  petition  affected  the  au- 
thority of  the  commissioners'  court  to  order  an  election  to  determine  the 
proliibition  of  tiie  sale  of  intoxicating  liquors,  that  court  certainly  had  no 
authority  to  order  an  eleetion  to  determuM  the  prohibition  of  the  exchanQe 
or  gift  of  intoxicating  liquors  within  the  designated  localit}%  no  such  an  eleo- 
tion  being  authorized  by  law;  and,  therefore,  such  an  order  wta  an  abaolate 
nullity. 

6L  Sahb.-^*  The  order  of  the  commissioners'  cofort  declaring  the  result  of  the 
election  directs  that  the  sale,  gift  or  exchange  of  intoxicating  li<|uorB  shall 
be  prohibited  in  said  justice's  precinct,  *'  exo^  tor  the  purposes  specified 
in  the  title  of  the  act  heretofore  menti(Hied."  The  only  act  referred  to  m 
the  order  is  the  act  of  June  24,  1876,  the  title  of  which  act  contains  no  ex- 
ceptions whatever.  The  effect  of  the  order  is  to  prohibit  the  side,  gift  * 
exdmnge  of  intoxicating  liquors  without  the  exceptions  enumerated  in  the 
law  (Revised  Statutes,  articles  8228-328ax  and  it  is  therefore  a  aulUty  as 
not  being  in  compliance  with  the  law. 

H.  Same  — AtJTHBNTiOATioir  of  the  Rbcorbs  of  Court.— Artiele  1527  of  the 
Revised  Statutes  expressly  directs  that  the  proceedings  of  the  commis- 
sioners' court  shall  be  recorded,  which  record  shall  be  read  over  and  signed 
by  the  county  judge,  or  tlie  member  of  the  court  presiding,  at  the  end  of 
each  term  and  attested  by  the  clerk.  QiuBre,  whether  the  orders  of  the 
commissioners*  court,  in  the  absence  of  a  proper  authentication  of  the 
minutes  of  the  court  at  the  term  when  the  orders  were  entered,  are  valid  F 
Kote  the  suggestion  of  the  court  with  reference  to  the  statute  cited^ 
lOl  Same— Acxxmi^iCGS— CoRROBORATiNa  Testimony.— It  was  proved  upon 
the  trial  of  this  case  that  the  two  State's  witnesses  who  testified  to  the  de- 
fendant's inculpatory  acts  had  been  employed  and  paid  by  third  parties  to  spy 
upon  th«  defendant's  conduct  of  his  drug  business,  and  to  ascertain  whether 
or  not  he  sold  intoxicating  liquors,  and  that  they  were  furnished  wif&i  ex- 
pense money  by  the  said  third  parties  to  enable  them  to  purchase  intoxicat- 
ing liquors  of  the  defendant^  and  thereby  qualify  themselves  to  testify  for 
the  State  in  the  prosecution  of  the  defendant.  Quaere,  were  not  the  two 
witnesses  who,  by  their  employment  and  acts,  procured  the  defendant  to 
violate  the  law,  accomplices  within  the  meaning  of  the  law  which  reqaires 
the  corroboration  of  an  accomplice  as  a  prerequisite  to  conviction  upon  hfe 
testimony? 

Appeal  from  the  County  Court  of  Hant.  Tried  below  before 
the  Hon.  J.  S.  Sberrill,  County  Judge. 

The  conviction  in  this  case  was  for  the  offense  of  selling  intoxi- 
oating  liquors  in  violation  of  the  ^'  local  option  "  law.  A  fine  of  $25 
was  the  penalty  assessed. 

The  opinion  sufficiently  discloses  the  case. 

Terhune  c&  Yoakum  and  Marshall  <b  Stinsony  for  the  appellant 

J.  H.  BurtSy  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  I.  In  the  case  of  Ex^  parte  Lynn,  decided  by 
this  court  at  its  present  term  {ante,  p.  293),  it  was  held  that  the 


Digiti 


ized  by  Google 


J 


1885.]  Steele  v.  The  State.  427 

OjMnion  of  the  ootut. 

law  known  as  the  *Mocal  option  law''  does  not  violate  section  18 
of  the  Bill  of  Rights  of  this  State,  but  is  soch  a  law  as  it  was  within 
the  eonstitational  power  of  the  Legislature  to  enact.  Adhering  to 
that  decision,  we  hold  that  defendant's  objection  to  the  constitution- 
ality of  the  law  nnder  which  the  conviction  in  this  case  has  been 
bad  is  not  maintainable. 

IL  It  is  not  required  that  the  record  entry  of  the  presentment  of 
an  indictnient  should  show  the  offense  charged.  (Code  Crim.  Proc, 
art.  416;  Spears  v.  The  State,  16  Texas  Ct,  App.,  98;  Basley  v.  The 
State,  14  Texas  Ct.  App.,  217.)  In  this  case  the  record  entry  notes 
the  style  of  the  action  and  the  file  number  of  the  indictment,  and 
states  the  offense  charged  to  be  ^'  unlawfully  selling  intoxicating 
liquor  in  justice's  precinct  6.''  While  it  was  unnecessary  to  state 
the  offense  charged,  such  statement,  when  correctly  made,  as  it  was 
in  this  instance,  would  certainly  not  vitiate  the  entry. 

IIL  We  held  in  Eio  parte  Lynn,  supra,  that  a  petition  for  an  elec- 
tion under  the  local  option  law,  which  recited  that  the  petitioners 
were  diizens  of  the  locality,  sufficiently  showed  that  said  petitioners 
were  qaalified  voters  of  that  locality,  the  word  oitizen  being  in  this 
connection  equivalent  to  the  words  qualified  voters.  In  the  case  be- 
fore us  the  petition  recites  that  the  signers  thereto  were  eitiaens  of 
the  justice's  precinct  for  which  the  election  was  desired,  and  in  this 
respect  was  a  petition  in  compliance  with  the  law,  even  should  it  be 
held  that  the  petition  must,  upon  its  face,  show  that  it  is  presented 
by  qualified  voters.  But  we  are  of  the  opinion  that  it  is  not  re- 
quired that  the  petition  should  show  that  the  petitioners  are  qualified 
voters,  either  by  a  direct  or  indirect  statement.  The  qualification 
of  the  petitioners  is  a  fact  to  be  inquired  into  and  determined  by 
the  commissioners'  court  before  acting  upon  the  petition.  It  is  an 
inquiry  as  to  a  jurisdictional  fact  which  is  not  dependent  upon  or 
affected  by  any  allegation,  or  the  absence  of  any  allegation,  in  the 
petition. 

lY.  But  there  is  a  far  more  serious  objection  to  the  petition  in 
this  case  than  the  one  just  determined.  It  prays  that  an  election 
be  ordered  *'  in  accordance  with  an  act  of  the  Legislature  of  the 
State,  approved  April  24, 1876,  and  known  as  the  '  local  option  law,' 
to  determine  whether  or  not  the  sale,  gift  or  exchange  of  intoxicat- 
ing liquors  and  medicated  bitters  producing  intoxication  shall  be 
prohibited,"  etc  Now,  there  is  no  such  act  as  the  one  referred  to. 
There  was  an  act  of  the  Legislature,  approved  June  24,  1876,  and 
which  was  known  as  the  "  local  option  law."  (Gen'l  Laws  15th  Leg., 
p.  26.)    This  act  was  substantially  i*e-enacted  in  the  Revised  Stat- 
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utes,  title  LXIII,  and  is  the  law  known  as  the  "local  option  law." 
In  the  marginal  reference  in  the  Eevised  Statutes  it  is  erroneously 
cited  as  the  act  of  April  24,  1876,  and  it  was  doubtless  this  error 
that  misled  the  petitioners. 

We  do  not  think  this  error  can  affect  the  validity  of  the  petition. 
It  was  not  essential  that  the  petition  should  refer  to  and  designate 
the  statute  under  which  the  election  should  be  ordered.  All  that  is 
necessary  under  the  law  is  that  the  requisite  number  of  qualified 
persons  shall,  by  a  petition  in  writing,  indicate  their  desire  that  an 
election  be  held  in  a  particular  locality,  for  the  purpose  of  determin- 
ing whether  or  not  the  sale  of  intoxicating  liquors  shall  be  prohib- 
ited in  that  locality.  In  this  respect  the  petition  before  us  is  suflS- 
cient,  and  the  erroneous  reference  to  the  statute  under  which  the 
petition  was  presented  is  mere  surplusage,  and  does  not  invalidate 
the  petition. 

But  the  petition  prays  for  an  election  to  determine  whether  or 
not  the  sale,  gift  or  exchange  of  intoxicating  liquors  shall  be  prohib- 
ited. In  this  the  petition,  in  its  prayer,  went  beyond  the  law. 
'There  is  no  law  which  authorizes  such  an  election  to  be  held.  The 
commissioners^  court  can  only  order  an  election  to  determine  as  to 
the  mle  of  intoxicating  liquors.  It  has  no  power  to  order  an  elec- 
tion to  determine  whether  or  not  the  gft  or  the  exchange  of  intoxi* 
eating  liquors  shall  be  prohibited.  (Rev.  Stats.,  art.  3227.)  It  is 
true  that  it  is  provided  that,  when  the  election  has  resulted  in  favor 
of  prohibition,  the  effect  is  that  the  sale,  exchange  and  gift  of  intox- 
icating liquors  within  the  particular  locality  is  prohibited  and  made 
penal.  (Rev.  Stats.,  art.  3239;  Penal  Code,  art.  878.)  This  court 
has  declared,  however,  that,  in  so  far  as  the  law  undertakes  to  pro- 
hibit the  gift  of  intoxicating  liquors,  it  is  unconstitutional  and  inop- 
erative. {Ilolley  V.  The  State,  14  Texas  Ot.  App.,  605.)  In  so  far, 
then,  as  the  petition  asked  for  an  election  to  determine  whether  or 
not  the  gift  or  exchange  of  intoxicating  liquors  should  be  prohibited, 
it  was  unauthorized  by  any  law  of  this  State,  and  asked  the  com- 
missioners' court  to  make  an  order  which  that  court  had  no  legal 
power  to  make. 

The  petitioners  had  the  legal  right  to  ask  for  an  election  to  deter- 
mine as  to  the  sale  of  intoxicating  liquors,  but  could  legally  ask  for 
nothing  more.  Having  exceeded  their  legal  rights,  was  it  within 
the  power  of  the  commissioners'  court  to  act  upon  the  petition  and 
grant  the  prayer  thereof  to  the  extent  authorized  by  law, —  that  is, 
to  the  extent  of  ordering  an  election  to  determine  as  to  the  prohibi- 
tion of  the  sale  of  intoxicating  liquor?    Without  determining  this 
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qaeiition  wo  will  say  that  we  are  by  no  means  satisfied  that  the  com- 
missioners' court  could  legally  order  an  election  upon  such  a  peti- 
tion. It  would  be  beyond  the  power  of  the  court  to  order  the 
election  prayed  for;  and  to  order  an  election  not  prayed  for  would, 
it  seems  to  us,  be  also  without  authority. 

Y.  Upon  the  petition  as  presented  the  commissioners'  court  ordered 
an  election  to  determine  whether  or  not  the  sale,  gift  or  exchange 
of  intoxicating  liquors  should  be  prohibited.  As  we  have  before 
stated,  there  is  no  law  which  provides  for  such  an  election,  and  the 
said  court  was  without  authority  to  order  such  an  election,  and  we 
must  hold,  therefore,  that  the  order  was  a  nullity.  It  cannot  be 
held  that  the  order  is  valid  as  to  the  sale  and  invalid  as  to  the  gi/i 
and  exchange  of  intoxicating  liquors,  because  there  is  a  great  differ- 
ence between  an  election  to  determine  whether  or  not  the  sale^  and 
one  to  determine  whether  or  not  the  salej  gift  or  exchange  of  intoxi- 
cating liquors  shall  be  prohibited.  A  voter  who  would  be  willing  to 
prohibit  the  sale,  gift  or  exchange,  might  not  be  willing  to  prohibit 
only  the  sale,  and,  had  the  election  been  ordered  to  determine  only 
as  to  the  sale,  might  have  voted  against  such  partial  prohibition. 
Hence  many  votes  may  have  been  cast  in  favor  of  prohibition  of  the 
sale,  gift  or  exchange  of  intoxicating  liquor,  which  would  have  been 
cost  against  a  prohibition  limited  to  a  sale  of  the  liquor. 

YI.  Again,  the  order  of  the  commissioners'  court  declaring  the 
result  of  the  election  is  not  in  accordance  with  law.  It  orders  that 
the  sale,  gift  or  exchange  of  intoxicating  liquors  shall  be  prohibited 
in  said  justice's  precinct,  '*  except  for  the  purposes  specified  in  the 
title  of  the  act  heretofore  mentioned."  The  act  referred  to  is  the 
act  of  June  24,  1876,  which  is  the  only  act  mentioned  in  said  order. 
The  title  of  that  act  contains  no  exceptions.  (Gen'l  Laws  15tb  Leg., 
p.  26.)  The  only  exceptions  in  the  act  are  to  bo  found  in  its  first 
section,  and  are  the  same  as  those  contained  in  article  322S  of  the 
Revised  Statutes.  It  is  apparent,  therefore,  that  the  said  order  of 
the  court  prohibits  the  sale,  gift  or  exchange  of  intoxicating  liquors 
in  said  precinct  without  any  exception  whatever,  and  in  this  respect 
is  not  in  conformity  with  the  law.  (Rev.  Stats.,  arts.  3223-3233.) 
We  think  it  clear  that  this  order  is  a  nullity,  and  did  not  have  the 
efifect  to  make  the  'Mocal  option  law"  operative  in  said  precinct. 

YII.  Our  view  of  the  case  being  that  the  local  option  law  has  not 
been  legally  adopted  and  declared  in  said  justice's  precinct,  the  con- 
viction is  illegal,  and  the  judgment  must  be  reversed  and  the  pros- 
ecution dismissed. 

There  are  other  questions  presented  in  the  record,  and  discussed 
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by  counsel  for  appellant,  which  are  interesting  and  important,  bat 
their  decision  not  being  essential  to  a  final  disposition  of  this  case, 
we  shall  not  consume  time  in  determining  them  decisively.  We 
will,  however,  call  attention  to  two  of  the  questions  raised,  as  the}' 
may  occur  in  other  cases  unless  properly  guarded  against  in  the 
future. 

FirBL  It  appears  in  evidence  that  the  minutes  of  the  commis- 
sioners' court,  containing  the  orders  relating  to  the  said  election, 
were  not  signed  at  the  end  of  the  term  by  the  county  judge  or  the 
member  of  the  court  presiding.  It  is  contended  by  counsel  for  ap- 
pellant that  the  said  orders  are  of  no  validity,  because  of  this  omis- 
sion. The  statute  expressly  provides  that  the  proceedings  of  the 
courtshall  be  recorded,  which  record  shall  be  read  over  and  signed 
by  the  county  judge  or  the  member  of  the  court  presiding,  at  the 
end  of  each  term,  and  attested  by  the  clerk.  (Rev.  Stats.,  art.  1527.) 
We  are  not  aware  that  the  question  here  presented  has  ever  been 
decided  by  the  courts  of  last  resort  in  this  State.  Neither  counsel 
for  appellant  nor  for  the  State  have  cited  us  to  any  such  decision,  and 
counsel  for  appellant  stated  in  oral  argument  that,  after  a  thorough 
examination,  he  had  been  unable  to  find  any  decision  of  the  supreme 
court  of  this  State,  or  of  this  court,  bearing  upon  the  subjeoL 
Counsel  for  appellant,  in  his  brief,  cites  the  following  decisions  of 
the  courts  of  other  States,  which,  be  says,  lire  in  point,  and  hold 
that  the  minutes  of  a  court  which  are  unauthenticated  are  not  valid, 
viz.:  Salvy  v.  Collins,  vol.  1,  30  La.  Ann.,  63;  StaU  v.  Jumdy  id., 
421;  liaymond  v.  Smithy  1  Met.  (Ky.),  65;  Hatch  v.  Arnault^  3  La. 
Ann.,  482;  Galhraith  v.  Snider ^  28  Ind.,  142.  We  have  not  exam- 
ined these  cases,  and  have  in  fact  made  no  investigation  of  the  sub- 
ject, it  being  unnecessary  that  we  should  at  present  determine  the 
question.  We  have  mentioned  the  question  in  order  to  call  the  at- 
tention of  courts  to  the  statute  which  requires  their  minutes  to  be 
authenticated,  and  to  admonish  them  that  this  plain  requirement  of 
the  statute  should  not  be  disregarded.  A  performance  of  this  duty 
will  avoid  the  recurrence  of  this  question,  perhaps,  and  thereby 
save  litigation  and  expense. 

Second.  It  appears  from  the  statement  of  facts  that  the  two 
State's  witnesses  who  testified  that  the  defendant  sold  intoxicating 
liquor  in  said  precinct  had  been  employed  by  certain  citizens  of  said 
precinct  to  watch  the  defendant  in  the  conduct  of  his  business  as  a 
druggist,  and  ascertain  if  he  did  not  sell  intoxicating  liquors.  These 
witnesses  were  to  be  paid,  and  were  paid  by  their  said  employers, 
$100  to  get  defendant  to  sell  them  whisky,  so  that  he  could  be  in- 
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dieted  for  the  offense.  They  were  furnished  with  expense  money 
to  enable  them  to  accomplish  this  purpose.  They  were  engaged  in 
DO  other  business  at  the  time.  Their  sole  emplo^^ment  was  to  get 
the  defendant  to  violate  the  law  by  selling  them  whisky. 

It  is  insisted  by  defendant  that  these  witnesses  are  accomplices 
in  the  offense  committed  by  defendant,  if  any  offense  was  com- 
mitted, and  that  a  conviction  bad  upon  their  uncorroborated  testi- 
mony cannot  be  sustained.  We  are  strongly  inclined  to  agree  with 
counsel  for  the  defendant  as  to  the  status  of  these  witnesses.  We 
can  see  no  good  reason  why  they  should  not  be  regarded  as  accom- 
plices in  tUe  sale  of  the  liquor,  they  being  employed  to  procure  such 
sale,  and  their  energy  and  cunning  being  bought  and  paid  for  to 
accomplish  that  purpose.  We  think  it  would  be  prudent,  hereafter^ 
for  prosecutors  to  not  rely  solely  upon  this  character  of  testimony. 
This  court  would  hesitate  long  before  affirming  a  judgment  based 
solely  upon  such  questionable  evidence. 

For  the  reasons  hereinbefore  stated  the  judgment  is  reversed  and 
the  prosecution  is  dismissed. 

Heversed  and  dismissed. 

[Opinion  delivered  November  25, 1885.] 


[No.  19&9.] 
Job  Lipari  v.  The  Statb. 

Local  Ophon  Law— "Term"  and  "Session"  op  Court  Disttnguisbed  — 
Case  Stated. — Article  3229  of  the  Revised  Statutes  provides:  *'  It  shall  bo  the 
duty  of  the  court,  at  its  tirst  regular  sessioa  after  the  filing  of  such  petition  (for 
an  election  under  the  local  option  law)  with  the  clerk  thereof,  to  order  an  elec- 
tion," etc.  The  petition  in  this  case  was  not  filed  until  the  first  day  of  the 
term  of  the  commissionei's'  court  at  which  the  election  was  ordered,  but  it 
was  filed  before  the  court  actually  met  and  convened.  The  objection  urged 
was  that  the  petition  was  not  filed  in  time  to  authorize  action  by  the  court 
at  that  time.  Held,  that  the  objection  is  not  well  taken.  *'Term,"  when 
used  with  reference  to  a  court,  signifies  the  space  of  time  during  which  the 
court  may  hold  a  session.  A  '*  session"  signifies  the  time  during  the  term 
in  which  the  court  sits  for  the  transaction  of  business,  and  it,  the  session^ 
commences  wiien  the  court  convenes  for  the  term  and  continues  until  final 
adjournment  either  before  or  at  tlie  expiration  of  the  term.  As  illustrating 
the  distinction  between  a  term  and  a  session  of  court,  see  the  Revised  Stat- 
utes, articles  1129,  1173,  1175,  1525.  See,  also,  the  opinion  in  extenao  on  the 
question. 
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8.  Same— Statutes  Con'strued— Powers  of  the  County  Judge  and  of  the 
CoxTNTY  Commissioners.— Articles  lC80and  1081  of  the  Revised  Statutes, 
construed  together,  authorize  the  county  judge,  upon  a  petition  under  the 
'* local  option"  law,  to  issue  the  writs  of  election;  and  it  is  only  in  case  of 
vacancy  in  the  office  of  county  judge,  or  the  inability  or  failure  of  that 
officer  to  act,  that  the  county  commissioners  are  authorized  to  issue  the 
writs  of  election. 

&  Same.—  See  the  statement  of  the  case  for  an  order  of  the  commissionerB^ 
court  providing  for  the  holding  of  an  election  under  the  '* local  option**  law 
held  sufficient  to  show  that  the  purpose  of  the  election  was  to  determme  the 
prohibition  of  the  sale  of  intoxicating  liquors. 

4.  Same. —  If  an  election  under  the  "  local  option  "  law  results  in  favor  of  pro- 

hibition, it  is  sufficient  for  the  order  declaring  the  result  to  state  that  fact 
and  to  prohibit  the  sale  of  intoxicating  liquors  (except  for  certain  purposes 
specified  in  the  statute)  within  the  limits  of  the  locality.  It  was  not  essen- 
tial to  the  sufficiency  of  the  order  that  it  should  declare  that  the  prohibi- 
tion should  continue  until  such  time  as  the  qualified  voters  of  the  locality, 
by  a  majority  vote,  at  an  election  held  therefor,  should  decide  otherwise. 
Such  limitation  is  fixed  by  law,  and  cannot  be  a^Gected  by  the  order  of  the 
court. 

5.  Same— Election.— The  fact  that  an  election  under  the  «Mocal  option *•  law 

was  held  in  a  justice's  precinct,  by  virtue  of  an  order  of  the  commissionen^ 
court,  on  the  same  day  that  the  county  election  on  the  question  of  prohibi- 
tion was  held,  did  not  invalidate  the  county  election. 

Appeal  from  the  County  Conrt  of  Limestone.  Tried  below  be- 
fore the  Hon.  L.  B.  Cobb,  County  Judge. 

The  conviction  in  this  case  was  for  selling  intoxicating  liquors  in 
violation  of  the  '*  local  option  "  law,  and  the  penalty  assessed  against 
the  appellant  was  a  fine  of  $25. 

The  sale  of  the  intoxicating  liquor  was  conceded  by  the  appellant, 
and  he  rested  his  defense  upon  the  questions  discussed  in  the 
opinion. 

The  order  of  election,  referred  to  in  the  third  head-note  of  this 
report,  reads  as  follows: 

"  Upon  the  petition  of  more  than  fifty  qualified  voters  of  Lime- 
stone county,  praying  for  an  election  throughout  the  county  of  Lime- 
stone to  determine  whether  or  not  the  sale  of  intoxicating  liquors 
and  medicated  bitters  producing  intoxication  shall  be  prohibited  in 
the  county:  It  is  ordered  that  an  election  be  held  at  each  of  the 
regular  voting  places  within  the  county  of  Limestone,  on  Saturday, 
June  13,  18S5,  to  enable  the  qualified  voters  of  Limestone  county  to 
determine  whether  or  not  intoxicating  liquors  and  medicated  bitters 
producing  intoxication  shall  bo  prohibited  in  said  Limestone  county, 
pursuant  to  the  provisions  of  Title  LXIII  of  the  Revised  Statutes. 
Said  election  will  be  held  under  the  general  election  law,  and  the 
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various  presiding  officers  of  election  throngbout  the  coanty  ap- 
pointed at  the  Febrnary  term,  A.  D.  1884,  and  at  the  present  term 
of  this  court,  will  hold  said  election.^' 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Bvrraw  db  Kincaidy  for  the  appellant 

J.  H.  BuriSf  Assistant  Attorney-General,  and  Simkin^  db  NMM^ 
for  the  State. 

WiLLsoN,  JuDOB.  L  The  petition  asking  for  an  order  for  an 
election  to  determine  whether  or  not  the  sale  of  intoxicating  liquors 
and  medicated  bitters  producing  intoxication  should  be  prohibited 
in  Limestone  county  was  not  filed  until  the  first  day  of  the  term  of 
the  commissioners'  court  at  which  said  election  was  ordered,  but  it 
was  filed  before  said  court  actually  met  and  convened.  It  is  ob- 
jected by  appellant  that  said  petition  was  not  filed  in  time  to  author- 
ize action  thereupon  at  that  term  of  the  court 

It  is  provided  by  the  statute  that  "  It  shall  be  the  duty  of  the 
court,  at  its  first  regular  session  after  the  filing  of  such  petition  with 
the  clerk  thereof,  to  order  an  election,"  eta  (Rev.  Stats.,  art  S22&.) 
Counsel  for  appellant  insists  that  the  word  session  as  used  in  this 
provision  is  synonymous  with  the  word  term^  and  that  said  petition 
was  filed  after  the  term  or  session  of  the  court  had  commenced.  We 
think  differently.  The  word  term^  when  used  with  reference  to  a 
oonrt^  signifies  "  the  space  of  time  during  which  the  court  holds  a  ses» 
sion."  (Bouvier's  Law  Die.)  A  session  signifies  the  time  during  the 
term  which  the  court  sits  for  the  transaction  of  business,  and  the  ses- 
sion commences  when  the  court  convenes  for  the  term,  and  continues 
until  final  adjournment,  either  before  or  at  the  expiration  of  the 
terra.  The  term  of  the  court  is  the  time  prescribed  by  law  during 
which  it  may  be  in  session^  The  session  of  the  court  is  the  time  of 
iU  actual  sitting.    (Webster's  Die,  '^  Session.") 

It  is  true  that  lexicographers  give  very  nearly  the  same  meaning 
to  the  two  words,  and  make  them  almost  synonymous;  yet  it  will 
be  found  upon  close  examination  that  the  distinction  in  their  significa* 
tion,  which  we  have  stated,  is  a  correct  one.  It  is,  in  our  opinion, 
unquestionably  correct  when  applied  to  the  word  session  as  used  in 
the  statute  under  consideration.  There  might  have  been  a  regular 
term  of  the  court  after  the  filing  of  the  petition,  at  which  term  there 
might  not  have  been  any  session.  It  was^  no  doubt,  for  the  purpose 
Vol.  XIX-38 
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of  providing  for  such  contingency  that  the  word  session  was  used 
instead  of  the  word  term.  If  the  word  term  had  been  used,  and  a 
regular  term  of  the  court,  without  a  session,  had  expired  ctfter  the 
filing  of  the  petition,  then  the  petition  could  not  have  been  acted  on, 
according  to  the  strict  letter  of  the  law,  at  a  subsequent  term, — 
hence  the  word  session  was  properly  used  instead  of  the  word  term. 
That  a  term  of  court  may  begin  and  end  without  a  session,  see  Rev. 
Stats.,  arts.  1127, 1128.  (See,  also,  as  illustrating  the  difference  be- 
tween a  term  and  a  session,  Bev.  Stats.,  arts.  1129, 1173, 1175, 1525.) 
We  are  of  the  opinion  that  the  petition  was  filed  in  time  to  authorize 
action  thereon  at  any  time  during  the  session  of  the  court  at  that 
term. 

IL  Articles  1680  and  1681  of  the  Revised  Statutes,  construed  to- 
gether, authorized  the  county  judge  to  issue  the  writs  of  election. 
It  is  only  in  the  case  of  a  vacancy  in  the  office  of  county  judge,  or 
his  inability  or  failure  to  act,  that  the  commissioners  are  authorized 
to  issue  the  writs  of  election. 

III.  Considering  the  order  of  the  commissioners'  court  ordering 
the  election  as  a  whole,  it  unmistakably  declares  that  the  purpose 
of  the  election  was  to  determine  whether  or  not  the  sale  of  intoxi- 
cating liquors  or  medicated  bitters  producing  intoxication  should  be 
prohibited  in  Limestone  county.  The  objection  urged  against  the 
order  by  appellant's  counsel  is,  we  think,  without  substantial  merit 
The  omission  of  the  words  '^  the  sale  of,"  in  one  portion  of  the 
order  where  they  should  have  occurred,  was  supplied  by  other  re- 
citals in  the  order  showing  clearly  the  purpose  of  the  election  was 
to  determine  as  to  the  prohibition  of  the  sale  of  intoxicating  liquors^ 
eta 

lY.  It  is  objected  to  the  order  declaring  the  result  of  the  election 
that  it  does  not  literally  follow  the  statute  and  declare  that  the  pro- 
hibition of  the  sale  of  intoxicating  liquors,  etc.,  in  the  county  shall 
continue  until  such  time  as  the  qualified  voters  of  the  county,  at  an 
election  held  for  that  purpose,  by  a  majority  vote  should  decide 
otherwise  We  do  not  think  that  it  was  essential  that  the  order 
should  so  declare.  The  election  having  resulted  in  favor  of  prohi- 
bition, it  was  only  necessary  that  the  order  should  declare  that  fact 
and  prohibit  the  sale  of  intoxicating  liquors,  except  for  certain  pur- 
poses specified  in  the  statute,  within  the  limits  of  the  county.  The 
duration  of  such  prohibition  was  fixed  by  the  law,  and  could  not  be 
affected  by  the  order  of  the  court.  It  would  have  added  nothing 
to  the  legal  effect  of  the  order  to  have  included  in  it  the  declaration 
in  question,  nor  does  the  failure  to  include  the  same  therein  invali- 
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date  the  order.    We  think  the  order  as  it  reads  is  in  substantial 
compliance  with  the  statute. 

y.  That  the  commissioners'  court  ordered  an  election  to  deter- 
mine whether  or  not  the  sale  of  intoxicating  liquors,  etc.,  should  be 
prohibited  in  a  justice's  precinct  in  said  county,  to  be  held  on  the 
same  day  that  the  prohibition  election  for  the  county  was  held,  and 
that  said  precinct  election  was  held  on  said  day,  does  not,  so  far  as 
we  can  perceive,  invalidate  the  county  election.  We  can  see  no 
reason  why  it  should  be  held  to  have  such  an  effect.  It  did  not  pre- 
vent a  full,  fair,  free  expression  at  the  ballot-box  of  the  wishes  of 
the  voters  upon  the  question  of  prohibition  in  the  county.  It  inter- 
fered in  no  way  with  the  county  election,  and,  even  had  the  entire 
vote  of  this  precinct  been  omitted  from  the  count,  the  result  of  the 
election  in  the  county  would  have  been  unchanged. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

AffirfMd, 

[Opinion  delivered  November  25, 1885.] 


[No.  2060.] 

J.  F.  Mbrritt  v.  The  State. 

XJvuLwrvh  SaIiE  of  Intoxicatino  Liquobs  — iNDicmiEMT.— To  engage  in  or 
pursue  the  occupation  of  selling  intoxicating  liquors  is  taxable  under  the 
laws  of  this  State,  and  to  do  so  without  having  first  paid  the  tax  due  thereon 
is  a  penal  ofTense.  But  a  mere  sale  of  intoxicating  liquors  without  engaging 
in  or  pursuing  the  occupation  of  selling  is  not  an  offense.  Indictment, 
therefore,  which  charges  merely  a  sale  of  intoxicating  liquors  without 
lioeoae  ohazges  no  ofEenae  against  the  laws  of  this  State. 

Appeal  from  the  County  Court  of  Busk.  Tried  below  before  the 
Hon.  J.  H.  Turner,  County  Judge. 

The  conviction  in  this  case  was  had  under  an  indictment  (trans- 
ferred from  the  district  court)  charging  the  appellant  with  selling 
intoxicating  hquors  without  license.  A  fine  of  $300  was  the  pen- 
alty imposed  by  the  jury. 

No  brief  for  the  appellant. 

J.  H.  ButU^  Assistant  Attomey-Oeneral,  for  the  State. 
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WiLLsoNy  Judge.  To  engage  id  or  pariue  the  occupatioii  of  selling 
intoxicating  liqaors  is  taxable  under  the  laws  of  this  State  (GenU 
Laws  17th  Leg.,  p.  112),  and  it  is  an  offense  against  the  penal  laws 
of  this  State  to  engage  in  or  pursue  such  oocnpation  without  first 
paying  the  tax  due  thereon.  (Penal  Code,  art  110.)  But  a  sale  of 
such  liquors  without  engaging  in  or  pursuing  the  oocupation  of  sell- 
ing is  not  an  aet  taxable  by  law,  and  it  is  not  a  violation  of  the 
penal  law  to  make  such  a  sale  without  first  having  obtained  a  lioenae 
therefor. 

It  is  the  occupation  and  not  the  aU  of  selling  whieh  is  taxable. 
There  may  be  one  or  more  sales,  and  yet  no  occupation  of  selling, 
or  there  may  be  the  ocoapation  of  selling  without  even  a  single  sale. 
{Ba^n  V.  The  State,  18  Texas  Ct.  App.,  410;  WdU  v.  The  Slate,  i<L, 
417;  Mansfield  v.  The  State,  17  Texas  Ct.  A(^.,  468;  Standfard  v. 
The  State,  16  Texas  Ct  App.,  331 ;  LaNorrk  v.  The  State,  13  Texas 
CU  App.,  33.)  There  are  certain  enumerated  acta  taxed  by  law, 
such  as  exhibiting  a  theater,  dramatic  performance,  circus,  sleight 
of  hand  performance,  etc.,  etc.  These  acts  are  made  taxable  whether 
engaged  in  as  an  occupation  or  not,  and  to  commit  them  without 
first  paying  the  tax  is  a  penal  offense.  But,  as  before  stated,  a  sale 
of  intoxicating  liquors  is  not^^r  se  an  act  taxable  by  law. 

As  the  indictment  in  this  case  does  not  charge  the  defendant  with 
engaging  in  or  pursuing  the  occupation  of  selling  intoxicating 
liquors  without  first  obtaining  license,  but  only  charges  him  with 
selling  such  liquors  without  license,  it  fails  to  charge  an  offense 
against  the  law,  and  therefore  the  judgment  is  reversed  and  the 
prosecution  is  dismissed. 

Reversed  and  disnUsmL 

{Opinion  deVvered  November  25,  1885.] 


:W    4G6 

'^^  m  [No.  3115.] 

TOH  COFFELT  V.  ThS  StATB» 

1.  PfiAcncB  —  IMPBACHICENT  OF  WITNESS  — Casb  APPROVED.— Ih  s  trial  for 
theft  it  sppeared  that  H.,  a  State's  witness,  had  lired  some  asTen  or  eight 
years  in  a  certain  neighborhood,  and  that,  some  eight  or  ten  months  prior 
to  the  trial,  he  removed  into  another  neighborhood,  some  ten  miles  distant* 
Assailing  the  general  reputation  for  truth  of  the  witness  H.,  the  defense 
asked  the  impeaching  witnesses  what  his  general  reputation  was  in  the  first 
named  neighborhood,  which  question  was  disallowed  by  the  court,  upon  the 
ground  that  the  evidence  ei  rsfiutation  should  be  lestrioted  to  his  pdaos  of 
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present  residence.  Hdd^  that  the  question  was  a  proper  one,  and  the  rtding 
erroneous.  See  the  opinion  in  exteruo  on  the  question,  and  note  an  approyal 
of  the  same  doctrine  as  announced  in  Lum's  Case,  11  Texas  Ct.  App.,  488. 

&  EVIDBNCB  —  ACOOMFUCe    T&8TIM0NT  —  CHARGE    OP    THE    COXJKT.— See    the 

statement  of  the  case  for  evidence  held  to  demand  of  the  trial  court  a 
charge  upon  the  law  applicable  to  conyictions  sought  upon  the  testimony  of 
accomplices. 

8L  Tedeft — OWNEBSHIP — EVIDENCE. —  Though  an  unrecorded  brand  is  not  ad- 
missible in  evidence  to  establish  the  ownership  of  the  alleged  stolen  animal, 
it  may  be  admitted  in  evidence  for  the  purpose  of  identifying  the  animal 
alleged  to  be  stolen.  When  admitted  for  that  purpose,  however,  the  court 
should  instruct  the  jury,  by  proper  charge,  that  they  could  consider  it  for 
no  other  purpose. 

4  Same. —  The  rule  which  excludes  an  unrecorded  brand  as  evidence  of  title 
does  not  apply  to  nor  exclude  an  unrecorded  mark  when  introduced  for  thai 
purpose.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  estab- 
lish the  ownership  of  the  alleged  stolen  animal, 

flL  pRAcrncB  ^-  Evidencb — Acxx)MPLICE.—  In  order  to  strengthen  circumstancea 
developed  by  the  proof  tending  to  establish  the  status  of  two  State's  wit» 
nesses  as  accomplices,  the  defense  proposed  to  prove  that  the  general  reptt>- 
tation  for  honesty  of  each  was  bad.  This  proof  was  rejected  by  the  court 
upon  objection  by  the  State.  Held  correct  See  the  opinion  in  extenso  on 
the  question. 

tL  Accomplice  — Chabge  of  the  Court.— See  the  statement  of  the  case  for 
a  special  charge  which,  correctly  presenting  the  law  upon  the  subject  of 
accomplices,  was,  in  view  of  the  evidence  on  the  trial,  erroneously  refused* 

Appeal  from  the  District  Court  of  Brown.  Tried  below  before 
the  Hon.  T.  B.  Wheeler. 

The  conviction  was  for  the  theft  of  a  steer,  the  property  of  George 
Hill,  in  Brown  county,  Texas,  on  the  20th  day  of  August,  1884. 
A  term  of  two  years  in  the  penitentiary  was  the  penalty  assessed 
against  the  appellant. 

W.  W.  Hood  was  the  first  witness  for  the  State.  He  testified 
that  on  or  about  August  20,  1884,  be  saw  the  defendant  in  posses- 
sion of  a  red  and  white  spotted  steer,  about  four  years  old,  branded 
en  the  left  side  with  the  figure  of  a  heart  under  a  half  circle  and 
the  figure  of  a  heart  on  the  left  jaw,  and  marked  with  a  swallow- 
fork  in  the  left  ear  and  a  crop  and  underbit  in  the  right.  The  de- 
fendant at  that  time  was  in  Brown  county,  Texas,  about  a  half 
mile  below  the  witness's  house,  in  the  edge  of  witness's  field,  and  la 
the  edge  of  the  timber.  Bob  Bledsoe  was  with  the  witness,  and 
they  were  going  after  a  load  of  wood.  The  defendant  at  that  time 
was  trying  to  rope  the  steer,  and  the  steer  was  fighting  him.  On 
their  return  with  the  wood,  witness  and  Bledsoe  saw  that  de- 
fendant had  succeeded  in  roping  the  steer  and  had  tied  him  to  a 
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tree.  The  defendant  afterwards  came  to  the  witness's  hoase  to  bor- 
row an  ax  with  which  to  cat  up  the  carcass  of  the  steer.  He  also 
borrowed  the  witness's  wagon  with  which  to  hanl  the  meat  to 
Sipe  Springs.  He  brought  a  quarter  of  the  beef  back  with  him 
from  Sipe  Springs,  and  tried  to  sell  it  to  witness.  Witness  ref using 
to  buy,  the  defendant  gave  him  the  quarter. 

Cross-examined,  the  witness  testified  that  he  and  Bledsoe  spoke 
to  the  defendant  when  they  passed  him  on  their  way  after  wood. 
He  could  not,  however,  remember  what  was  said  either  by  himself, 
Bledsoe  or  the  defendant  The  witness  could  not  now  remember 
whether  or  not  he  and  Bledsoe  stopped  when  they  saw  and  passed 
the  defendant  and  the  steer.  They  passed  them  at  the  distance  of 
about  twenty  yards.  When  the  witness  and  Bledsoe  returned  they 
found  that  defendant  had  roped  the  steer  and  secured  him  to  a  tree^ 
and  was  chunking  him  around  the  tree.  All  the  parties  spoke  again, 
but  witness  could  not  remember  what  was  said  by  either.  The  de- 
fendant was  on  foot.  Witness  did  not  know  the  steer,  nor  had  he 
ever  seen  it  before  so  far  as  he  could  remember.  Defendant  did  not 
tell  the  witness  that  he  owned  or  did  not  own  the  steer,  nor  did  the 
witness  ask  him  anything  about  the  ownership  of  the  steer.  He 
did  not  then  tell  the  witness  that  he  was  going  to  kill  the  steer,  nor 
did  he  afterwards  tell  the  witness  that  he  had  killed  him.  The 
witness  knew  that  he  wanted  the  ax  to  cut  up  the  carcass  only  by 
reason  of  the  fact  that  his  sleeves  were  rolled  up,  and  his  arms 
bloody.  Witness  had  lived  within  five  miles  of  the  defendant  and 
had  known  him  well  for  five  or  six  years.  The  defendant  carried 
the  carcass  of  the  steer  off  in  the  witness's  wagon,  working  his  own 
horse  and  Bob  Bledsoe's.  Bledsoe  went  with  the  defendant  to  take 
the  beef  to  Sipe  Springs.  They  got  back  about  1  o'clock  on  the 
next  day.  They  brought  back  with  them  one  of  the  quarters, 
which  the  defendant  said  he  failed  to  sell  in  Sipe  Springs  and  of- 
fered to  sell  to  the  witness.  Witness  declining  to  buy  the  meat, 
the  defendant  gave  it  to  him.  Bob  Bledsoe  was  the  witness's 
brother-in-law,  and  lived  at  the  witness's  house.  Witness  did  not 
aid  in  butchering  the  beef  and  did  not  examine  the  hide.  Witness 
knew  the  mark  and  brand  on  the  animal  by  having  seen  them  while 
defendant  was  chunking  the  steer  around  the  tree.  During  its  race 
around  the  tree,  the  steer  presented  both  sides  to  witness.  Witness 
was  before  the  grand  jury  of  Brown  county  in  September,  1884. 
It  was  not  true  that  the  defendant  detected  witness  and  Bledsoe 
butchering  the  steer,  and  that  they  indicted  him  to  avert  indictment 
themselves  upon  his  testimony.     No  one  was  present  when  thede- 
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fendant  applied  to  the  witness  at  his  house  for  the  loan  of  the  ax^ 
and  no  one  heard  the  conversation  that  then  transpired  between  the 
witness  and  the  defendant.  Witness  had  lived  at  his  present  resi- 
dence nearly  two  years. 

Bob  Bledsoe,  testifying  for  the  State,  corroborated  the  witness 
Hood,  and  stated  in  addition  that  he  went  with  defendant  when  the 
latter  took  the  beef  to  Sipe  Springs.  On  the  way  to  Sipe  Springs 
defendant  threw  the  hide  of  the  animal  out  of  the  wagon  into  the 
bushes.  Witness  then  for  the  first  time  suspected  the  defendant  of 
having  killed  an  animal  which  he  did  not  own.  Defendant  did  not 
sell  ttie  beef  in  Sipe  Springs,  but  started  home  with  it  and  threw  all 
of  it,  save  one  of  the  quarters,  out  on  the  side  of  the  road.  The  re- 
maining quarter  he  brought  home  and  gave  it  to  Hood,  after  failing 
to  sell  it  to  him. 

Cross-examined,  the  witness  testified  that  he  was  living  with  his 
brother-in-law,  Hood,  at  the  time  the  steer  was  killed.  Witness  had 
known  the  defendant  some  five  or  six  years.  Defendant  lived  about 
five  miles  distant  from  Hood's  house.  Witness  did  not  ask  nor  did 
the  defendant  say  where  he  got  the  steer,  how  he  came  by  it,  or 
why  he  butchered  it  Defendant  was  on  horseback  when  witness 
and  Hood,  en  route  home  with  their  wood,  saw  him  with  the  steer 
tied.  He  rode  up  to  the  wagon  in  which  witness  and  Hood  were 
seated,  and  talked  to  them.  He  asked  witness  to  aid  him  in  butch- 
ering the  steer,  which  the  witness  agreed  to  do.  Hood  and  witness 
drove  on  to  the  house,  and  defendant  followed  and  got  a  rope  at 
Hood's  house,  with  which  ''  we "  returned  and  tied  the  steer,  and 
the  defendant  killed  the  animal  by  stabbing  him  with  his  knife. 
Defendant  got  Hood's  wagon,  and  witness  and  defendant  took  the 
meat  to  Sipe  Springs.  Witness  did  not  know  why  defendant  did 
not  sell  the  meat. 

George  Hill  testified,  for  the  State,  that  he  owned  a  red  steer  with 
some  white  about  his  head,  back  and  belly.  He  was  marked  and 
branded  in  the  manner  described  by  the  witnesses  Hood  and  Bled- 
soe, and  was  five  years  old  in  1883.  He  ran  on  the  range  at 
the  head  of  Hog  creek,  near  and  around  W.  W.  Hood's  place, 
in  Brown  county.  Witness  called  him  a  red  steer  with  a  white 
back  and  belly,  but  others  might  call  him  a  white  and  red  pied 
animal.  Witness  had  not  seen  or  heard  of  that  animal  since 
August,  1884.  He  had  never  given  bis  consent  to  the  defendant  to 
take  that  steer. 

Defendant's  father  testified,  in  his  behalf,  that  the  defendant  left 
his  home  on  the  11th  day  of  August,  1883  (1884?),  and  did  not  re- 
turn until  about  the  27th  of  August. 
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The  speoial  iostroctioii  referred  to  in  the  sixth  head-note  of  this 
report,  and  which  was  refused  by  the  coart,  reads  as  follows: 

^'  A  oonriotion  cannot  be  had  on  the  testimony  of  an  accompliee 
unless  corroborated  by  other  evidence  tending  to  oonnect  the  de- 
fendant with  the  offense  committed,  and  the  corroboration  is  not 
saffloient  if  it  merely  shows  the  commission  of  the  offense.  Nor 
can  one  or  more  accomplices  corroborate  each  other,  bat  the  evi- 
dence mast  be  from  some  other  source.  An  accomplice,  in  the  sense 
used  in  the  foregoing,  means  any  one  connected  with  the  crime 
committed,  either  as  a  principal  or  otherwise." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
epinion. 

SooU  <Sk  Jenkins^  for  the  appellant. 

J.  H.  BurtSj  Assistant  Attorney-General,  for  the  State. 

HusT,  JxjvQK,  This  is  a  conviction  for  the  theft  of  a  steer,  the 
property  of  George  Hill. 

Hood  and  Bledsoe  were  the  only  witnesses  by  whom  the  State 
established  the  charge  against  defendant.  Hill,  the  alleged  owner, 
testified  that  be  owned  a  certain  steer  of  the  same  color,  brand  and 
marks  as  the  one  Wood  and  Bledsoe  swore  that  defendant  killed, 
and  that  he  had  not  given  his  consent  to  the  taking.  It  appears 
that  Hood  had  lived  seven  or  eight  years  in  a  certain  neighborhood, 
and  that  some  eight  or  ten  months  prior  to  the  trial  of  this  cause, 
he  bad  left  and  settled  in  another  neighborhood,  within  about  ten 
miles  of  the  first. 

Upon  the  trial  defendant  attempted  to  prove  that  Hood's  general 
reputation  for  truth  and  veracity  in  the  first  neighborhood  was  bad. 
This  was  not  permitted  by  the  court,  and  he  reserved  his  bill  of 
exceptions.  We  gather  from  the  various  bills  of  exceptions  relating 
to  this  matter  (for  there  are  several),  that  the  learned  judge  labored 
under  the  belief  that  the  testimony  as  to  character  must  be  con- 
fined to  his  reputation  in  the  neighborhood  in  which  the  witness 
then,  at  the  time  of  the  trial,  lived. 

This  view  of  the  question  is  erroneous.  Upon  this  subject  Mr. 
Wharton,  in  his  work  on  Evidence, says:  "The  impeaching  witness, 
it  has  been  frequently  ruled,  must  be  asked,  as  a  preliminary  ques- 
tion, as  to  the  impeached  witness's  general  character  or  reputation 
for  truth  and  veracity  in  the  community  in  which  he  has  lived.  It 
is  inadmissible  to  ask  what  character  the  impeached  witness  had  in 
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a  neighborhood  in  which  he  was  a  non-resident;  or  at  a  period  long 
prior  to  that  of  the  trial." 

A  witness  may  not  have  acquired  a  character  either  as  a  truthful 
or  untruthful  person  because  of  the  very  short  length  of  time  he 
has  resided  in  the  community  of  his  present  domicile,  and  still  in 
his  previons  neighborhood  his  character  may  be  formed  and  estab- 
lished. To  hold  that  the  party  against  whom  he  has  testified  is  con* 
fined  to  his  last  neighborhood, — that  in  which  the  witness  resides 
at  the  time  of  the  trial, —  would,  in  a  great  many  oases,  be  a  sub- 
version of  the  law  permitting  this  method  of  impeachment.  As  in 
this  case,  not  having  resided  in  his  present  community  a  sufficient 
time,  no  character  is  developed  to  his  neighbors,  and  hence  the  party 
to  be  affected  by  his  evidence  could  not  impeach  him  in  this  manner 
at  alL  But,  as  we  have  found,  a  party  will  not  be  deprived  of  this 
right  if  he  can  prove  that  in  a  prior  community  the  witness  has  de> 
veloped  a  character  among  his  neighbors.  Persons  acquainted  with 
this  character, —  that  developed  in  other  communities  than  the  one 
in  which  he  now  lives, —  may  swear  to  his  reputation, —  that  made 
in  the  neighborhood  in  which  the  witness  formerly  lived.  We  will 
not  farther  discuss  the  qaestion,  as  it  has  been  determined  by  this 
court  in  favor  of  the  position  of  appellant.  {Lum  v.  TAs  SkUe^  11 
Texas  Ct.  App.,  483.) 

We  will  not  analyze  the  testimony  of  Hood  and  Bledsoe,  nor  dis- 
eoss  the  same  with  relation  to  the  surrounding  facts,  feeling  certain 
that  when  closely  scrutinized  it  will  place  those  men  at  least  in  a  very 
snspictous  attitude.  If  not  accomplices  beyond  question,  evidently 
the  facts  and  surroundings  are  so  suspicious  that  the  question  of  ao> 
complice  or  no  accomplice  shonld  have  been  submitted  to  the  jury, 
and  the  jury  properly  instructed  as  to  the  rule  in  the  event  they 
should  believe  them  or  either  of  them  to  be  accomplices. 

Neither  Hood  nor  Bledsoe  knew  the  steer  to  be  the  property  of 
Hill;  all  that  they  knew  upon  this  subject  was  that  defendant 
killed,  butchered,  etc.,  a  certain  steer  of  a  certain  color,  with  cer- 
tain marks  and  brands.  Hill  swears  that  he  owned,  in  August,  1884, 
a  steer  suiting  the  description  of,  and  marked  and  branded  with 
the  same  mark  and  brand  as  the  one  said  by  Hood  and  Bledsoe  to 
have  been  killed  by  defendant  Hill  does  not  pretend  to  say  that 
the  steer  killed  by  defendant  was  his  property;  nor  does  either 
Hood  or  Bledsoe,  state  that  said  steer  was  the  property  of  Hill. 

The  brand  not  being  recorded  as  the  law  directs,  appellant  in- 
sists that  proof  that  Hill  was  the  owner  of  the  steer  was  not  suffi- 
cient, and  hence  a  new  trial  should  have  been  granted. 
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Kow  unless  the  brand  was  recorded  it  cannot  furnish  any  evi- 
dence of  ownership  of  the  steer  whatever.  It,  however,  is  admift- 
sible,  not  to  prove  title  in  Hill,  but  for  the  purpose  of  identifying 
the  steer  so  that  the  witnesses  may  prove  title  in  Hill  by  other 
methods,  such  as  flesh-marks,  etc.  And  when  admitted  in  evidence 
the  court  should,  by  proper  instructions,  inform  the  jury  for  what 
purpose  an  unrecorded  brand  could  be  used.  The  statute  which  ex- 
cludes unrecorded  brands  as  evidence  of  title  or  ownership  does  not 
apply  to  unrecorded  marks,  and  hence,  in  passing  upon  the  suffi- 
ciency of  the  evidence  to  prove  title  in  Hill,  we  must  take  into  con- 
sideration the  mark  as  well  as  all  the  other  facts  bearing  upon  this 
point.  ' 

Looking,  then,  to  all  the  facts  relating  to  the  question  of  owne^ 
ship,  we  are  not  prepared  to  say  that  the  proof  of  ownership  in 
Hill  was  not  sufBcient. 

Appellant  proposed,  for  the  purpose  of  strengthening  the  other 
circumstances  which  tended  to  prove  that  Hood  and  Bledsoe  were 
accomplices,  to  prove  that  their  general  reputation  for  honesty  was 
bad.  To  this  the  district  attorney  objected,  and  the  court  sustained 
the  objection ;  to  which  the  defendant  excepted  and  reserved  bis 
bills  of  exceptions. 

In  Duboss  V.  The  State^  10  Texas  Ct.  App.,  230,  we  held  that  any 
and  all  testimony  which  would  be  competent  if  the  witness  himself 
was  on  trial  for  the  offense  was  also  admissible  to  prove  that  the 
witness  was  an  accomplice;  and  this  rule  obtains  without  reference 
to  whether  the  party  on  trial  is  indicted  as  an  accomplice,  principal 
or  accessary. 

To  illustrate:  suppose  that  the  party  is  being  tried  as  a  principal; 
evidence  which  would  be  competent  if  the  witness  were  on  trial  as 
principal,  accomplice  or  accessary  would  be  admissible  to  show  that 
the  witness  was  an  accomplice  either  as  principal,  accomplice  or  ao- 
cessary.  We,  however,  have  not  found  any  authority  for  extending 
the  rule  so  as  to  admit  evidence  for  the  purpose  of  establishing  that 
a  witness  was  an  accomplice  that  would  not  be  competent  if  the 
witness  himself  were  on  trial  for  the  same  offense  either  as  principal, 
accomplice  or  accessary.  If,  therefore,  Hood  or  Bledsoe  was  on 
trial,  either  as  principal,  accomplice  or  accessary,  for  the  theft  of 
Hill's  steer,  would  it  be  competent  for  the  State  to  prove  that  his 
general  reputation  for  honesty  was  bad  ?  Evidently  not  We  there- 
fore conclude  that  there  was  no  error  in  rejecting  the  proposed 
evidence. 

For  the  error  in  refusing  to  give  in  charge  to  the  jury  the  special  in- 
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struotions  asked  by  appellant  upon  the  subject  of  accomplices,  and 
because  the  court  refused  to  permit  appellant  to  prove  the  general 
bad  character  of  Hood  in  the  community  in  which  he  had  formerly 
lived,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
[Opinion  delivered  November  25, 1885.] 


[No.  2027.] 
Neil  MoIntyrb  et  da.  v.  The  State. 

1.  ScntB  Facias.— JxTDGUENT  Nisi  is  fatally  defective  unless  it  states  that  the 

same  will  be  made  final  unless  good  cause  be  shown  at  the  next  term  of  the 
court  why  the  principal  did  not  appear. 

2.  Same  —  Bail  Bond  —  Case  Stated.—  Nell  Mclntyre  is  the  principal  named 

in  the  body  of  the  bond.  The  bond  is  not  signed  by  the  principal,  unless 
Neil  Mclntyre  and  C.  A.  Mclntyre  be  one  and  the  same  person.  For  aught 
that  appears  to  the  contrary,  "C.  A.  Mclntyre  *'  may  be  the  signature  of  a 
surety  on  the  bond,  and  if  so,  the  judgment  nisi  and  final  should,  as  they 
do  not,  show  what  disposition  of  the  case  was  made  as  to  him. 

.  Ebrob  from  the  County  Court  of  Kaufman.    Tried  below  before 
the  Hon.  J.  E.  Dillard,  County  Judge. 

The  writ  of  error  in  this  case  was  prosecuted  from  a  final  judg- 
ment on  the  forfeiture  of  the  bond  of  Neil  Mclntyre,  bailed  upon  a 
charge  of  misdemeanor  theft.  The  amount  of  the  bond  and  judg- 
ment was  $100. 

J,  S.  WoadSy  for  the  plaintiffs  in  error. 

J.  J?.  BurtSy  Assistant  Attorney-General,  for  the  State.      « 

IIuBT,  JtrDGB.  The  judgment  nisi  is  fatally  defective  in  this: 
it  fails  to  state  that  the  judgment  nisi  wUl  ie  made  final  unless  good 
cause  be  shown  at  the  next  term  of  the  court  why  the  principal  did 
not  appear.  This  is  demanded  by  the  statute  (art.  441,  Code  Crim. 
Proc.),  and  has  been  held  to  be  absolutely  necessary  by  a  number 
of  decisions  of  this  court.  {Lindley  v.  The  State^  17  Texas  Ct.  App., 
120;  Burnett  v.  The  StaUy  18  Texas  Ct.  App.,  283,  and  cases  there 
cited.) 

It  appears  from  the  body  of  the  bond  that  Neil  Mclntyre  is  the 
principal.    The  bond  is  not  signed  by  Neil  Mclntyre,  unless  C.  A« 
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Mclatyre  is  the  same  person.  Upon  this  sabject  the  reoord  leaves 
us  in  donbt.  Now,  it  is  not  necessary  that  the  principal  sign  the 
bond,  bat,  as  the  record  fails  to  solve  this  doubt,  and  as  0.  A.  Mc- 
Intyre  may  in  fact  be  a  surety,  the  record  must  show  what  disposi- 
tion was  made  as  to  him.  There  is  no  judgment  nid  or  judgment 
final  against  him,  nor,  as  above  stated,  are  we  informed  that  he  is 
the  principal. 

Tlie  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded* 

[Opinion  delivered  November  25, 1885.] 


1 


[No.  2063.] 
W.  D.  Smith  v.  Thb  Statb. 

"LoGAL  Option  Law"— EvmENCs.— It  has  been  repeatedly  held  by  this  coort 
that  in  order  to  authorize  a  conviction  for  a  violation  of  the  local  option  law, 
it  must  be  alleged  and  proved  that  the  election  whereat  prohibition  under 
the  provisions  of  the  local  option  act  was  voted,  was  held  in  strict  com- 
pliance with  all  the  requirements  of  the  law.  One  of  the  requirements  of 
the  law  is  that  for  twenty  days  before  the  day  of  election  there  shaU  be  posted 
five  notices  of  such  election  within  the  territory  proposed  to  be  affected  by 
the  adoption  of  prohibition.  Proof  that  but  three  of  such  notices  were 
posted  within  the  said  territory  establishes  the  iUegaUty  of  the  election,  and 
the  nuUity  of  aU  subsequent  proceedings  in  such  territory  under  the  local 
option  act,  and  hence  will  not  authorize  a  prosecution  under  the  provisions 
of  that  act. 

.  Appbal  from  the  County  Court  of  Busk.    Tried  below  before  the 
Hon.  J.  H.  Turner,  County  Judge. 

The  appellant  in  this  case  was  convicted  for  selling  whisky  in 
violation  of  the  "  local  option  law,"  and  fined  the  sum  of  $35. 

The  opinion  embraces  that  portion  of  the  agreed  statement  of 
facts  essential  to  the  completeness  of  this  report 

No  brief  for  appellant. 

J,  H,  BwrU^  Assistant  Attorney-General,  for  the  State. 

HuBT,  Judge.  This  appeal  is  prosecuted  from  a  judgment  con- 
victing the  appellant  of  selling  intoxicating  liquors  in  justice's  pre- 
cinct No.  7  of  Busk  county,  after  the  qualified  voters  of  said 
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preoinct  had  determined  that  the  sale  and  exchange  of  intoxicating 
liquors  should  be  prohibited  in  said  precinct,  etc. 

It  is  made  to  appear  from  the  agreed  statement  of  facts  that, 
''after  the  court  had  ordered  the  election,  and  prior  to  the  holding 
of  the  same,  only  three  certified  copies  of  the  order  of  election  were 
ever  posted  up  in  said  precinct  Ko.  7,  and  that  these  were  the  only 
notices  of  said  election  that  were  ever  posted  up  in  said  precinct 
about  said  election,  and  be/ore  it  was  held." 

Article  3230  of  the  Revised  Stat^utes  provides  as  follows:  ^  The 
clerk  shall  post,  or  canse  to  be  posted,  at  least  five  copies  of  said 
order,  at  di£Ferent  public  places  in  each  county,  justice's  precinct, 
town  or  city  in  which  such  election  shall  be  held,  for  at  least  twenty 
days  prior  to  the  day  of  election.    .    .    ." 

The  meaning  of  this  provision  is  unmistakably  that,  whether  the 
territory  to  be  affected  by  the  result  of  the  election  be  an  entire 
county,  a  justice's  precinct,  or  a  town  or  city,  five  copies  of  the  or- 
der for  the  election  shall  be  posted  at  different  public  places  in  such 
territory.  That  is  to  say,  if  the  election  be  ordered  for  the  entire 
county,  then  five  copies  of  the  order  must  be  posted  in  such  county; 
if  the  election  be  ordered  for  a  justice's  precinct,  then  five  copies  of 
the  order  must  be  posted  in  such  precinct;  and  so  in  relation  to  an 
election  ordered  for  a  city  or  town. 

It  has  been  repeatedly  held  by  this  court  that,  in  order  to  author- 
ize a  conviction  for  a  violation  of  what  is  commonly  known  as  the 
"local  option  law,"  it  must  be  alleged  and  proved  that  the  election 
was  held  in  accordance  with  the  requirements  of  the  law.  {Prather 
V.  The  State,  12  Texas  Ct.  App.,  402;  AMn  v.  The  State,  14  Texas 
Ct  App.,  142;  Donaldson  v.  The  StaU,  15  Texas  Ot  App.,  25;  Mo- 
MiUanv.  The  State,  18  Texas  Ct.  App.,  376;  Be  parte  Kramer^ 
present  term,  ante,  p.  123.) 

Because  the  evidence  does  not  warrant  the  conviction  had  in  this 
ease,  in  that  it  appears  that  only  three  copies  of  the  order  for  the 
election  were  posted  in  the  precinct,  the  judgment  is  reversed  and 
the  prosecution  dismissed. 

jRevereed  and  dismiesed. 

[Opinion  delivered  November  25, 1885.] 


Digiti 


ized  by  Google 


446  19  Texas  Court  op  Appeals.  [Tyler  Term, 

"^  Statement  of  the  case. 


[No.  2017.] 
J.  D.  Boyd  v.  The  State. 

FKAcnoE  — Etidence  — Case  Stated.— In  a  prosecution  for  forcibly  pre- 
venting the  collection  of  taxes,  the  collector  testified  that  when  he  went 
into  the  defendant's  place  of  business  to  collect  delinquent  taxes  due  by 
him,  he  told  the  defendant  his  business,  and  the  defendant,  denouncing  the 
delinquent  tax  as  a  fraud,  expelled  the  collector  from  his  place  of  business 
by  demonstrations  and  threats  of  violence.  By  the  witness  L.  the  defense 
proved  that  the  collector  said  nothing  about  taxes  when  he  went  into  de- 
fendant's place  of  business.  By  the  witness  A.  F.  B.  he  proved  that  when 
the  collector  came  into  his  place  of  business,  he  said  to  defendant:  "  I  sup- 
pose your  brother  has  told  you  of  the  proposition  I  have  made  to  him,'*  and 
said  nothing  about  taxes,  and  that  defendant,  in  reply,  cursed  and  ordered 
him  off.  The  defense  proposed  to  prove  by  J.  B.  that  he  knew  the  defend- 
ant to  be  angry  with  the  collector  for  previous  ill-conduct,  and  that  the 
defendant's  denunciation  of  the  collector  was  because  of  his  previous  ill- 
conduct  and  had  no  reference  whatever  to  the  collection  of  taxes.  Thia 
proposed  testimony  was  rejected  by  the  court.  Hddf  that,  considered  in 
connection  with  the  testimony  of  A.  F.  B.,  the  proposed  testimony  was  com- 
petent and  its  exclusion  was  error. 

Appeal  from  the  County  Court  of  Navarro.  Tried  below  before 
the  Hon.  J.  H.  Bice. 

The  conviction  in  this  case  was  based  upon  an  information  which 
charged  that  the  appellant,  by  force  and  threats  of  force,  prevented 
one  R  A.  Wilson,  a  deputy  tax  collector  of  Navarro  county,  Texas, 
from  collecting  certain  taxes  due  by  him.  The  punishment  assessed 
was  a  fine  of  $100,  and  confinement  in  the  county  jail  for  the  period 
of  three  months. 

B.  A.  Wilson  was  the  first  witness  for  the  State.  He  testified 
that  on  the  10th  day  of  March,  1885,  he  was  deputy  tax  collector  of 
Navarro  county.  On  that  day  he  went  to  the  defendant's  place  of 
business  to  collect  from  him  certain  delinquent  taxes.  Witness  at 
once  told  the  defendant  the  purpose  of  his  visit,  and  the  defendant 
replied  that  the  delinquent  tax  was  a  d — d  fraud,  and  he  would  not 
pay  it;  that  he  had  consulted  attorneys  and  had  been  advised  that 
the  tax  was  illegal.  Advancing  upon  the  witness  with  a  pair  of 
tongs  in  one  hand  and  a  hammer  in  the  other,  the  defendant  told 
the  witness  to  get  out  of  his  shop  d — d  quick  or  he  would  wipe  up 
his  floor  with  witness.  He  used  the  implements  in  his  hands  in  a 
threatening  manner.  Witness,  who  for  years  had  been  almost  an 
invalid,  backed  out  of  the  door.  Defendant  followed  him,  cursing 
him,   calling  him  a  d — d  son-of-a-b — h  and  kindred  names,  and 
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finally  told  witness  that,  if  he  did  not  get  off  of  his  premises,  he  would 
stamp  witness  into  the  ground.  Defendant  had  known  witness's 
physical  weakness  for  at  least  fifteen  years.  He  only  owed  a  poll 
tax,  which  he  refused  to  pay  in  whole  or  in  part  He  told  witness 
that  he,  witness,  was  trying  to  collect  the  poll  tax  to  put  in  bis 
pocket,  and  buy  more  buggies  to  ride  around  in. 

Cross-examined,  witness  stated  that  one  Evan  Layman  and  defend- 
ant's brother  A.  F.  Boyd  were  present  in  defendant's  blacksmith 
shop  when  the  altercation  occurred,  and  heard  all  that  passed.  De- 
fendant's father,  J.  Boyd,  came  up  after  the  witness  got  out  of  the 
shop.  Witness  made  no  levy  on  any  of  the  defendant's  property. 
He  knew  of  no  property  belonging  to  defendant  upon  which  he  conld 
levy.  He  did  not  ask  any  one  present  to  point  out  any  property 
belonging  to  defendant  on  which  he  could  levy.  Witness  had  no 
time  to  levy,  in  view  of  defendant's  conduct.  Witness's  business  at 
the  shop  was  to  collect  the  tax  due  by  defendant.   The  State  rested. 

J.  Boyd  was  the  defendant's  first  witness.  He  testified  that  the 
defendant  was  his  son.  Witness  was  at  the  defendant's  house  on 
March  10,  1885,  and  from  that  house  saw  R  A.  Wilson  go  to  de- 
fendant's shop.  When  the  witness  saw  Wilson  go  to  the  shop,  he 
went  to  the  shop  himself,  to  prevent  a  difficulty.  On  reaching  the 
shop,  at  which  time  Wilson  was  standing  outside  and  defendant  io 
the  door,  witness  told  Wilson  to  leave,  and  that  if  his,  witness's,  son 
owed  him  anything  witness  would  see  that  he  was  paid.  Witness 
did  not  hear  the  defendant  curse  Wilson,  nor  did  he  see  defendant 
attempt  to  strike  Wilson.  He  did  not  hear  Wilson  say  anything 
about  taxes.  Witness  knew  of  Wilson  trying  to  collect  a  four- 
dollar  claim  against  defendant 

Cross-examined,  the  witness  said  that  the  demeanor  of  the  parties 
indicated  that  there  had  been  something  of  a  little  ^^fuss"  at  the 
shop  before  witness  reached  it 

A.  F.  Boyd,  the  defendant's  brother,  testified  in  his  behalf  that 
he  was  in  defendant's  shop  on  March  10,  1885,  when  B.  A.  Wilson 
came  there.  When  Wilson  came  into  the  shop  he  said  to  defend- 
ant: '^I  guess  your  brother  has  told  you  of  the  proposition  I  have 
made  to  him!"  Defendant  in  reply  told  Wilson  to  get  out  of  his 
shop,  and  cursed  some.  Witness  did  not  hear  Wilson  say  that  he 
had  come  to  collect  taxes  from  the  defendant.  Defendant  did  not 
strike,  nor  did  he  attempt  to  strike,  Wilson,  nor  did  he  draw  a  pair 
of  tongs  or  other  instrument  on  Wilson.  Witness  was  present  and 
saw  the  whole  transaction.     Wilson  made  no  levy  at  the  shop. 

Evan  Layman  was  the  next  witness  for  the  defense.    He  testified 
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that  be  was  blowing  the  bellows  in  defendant's  shop  when  Wilson 
came  there  on  Maroh  10,  1885.  The  defendant  did  not  even  stop 
bis  work  at  the  anvil  during  the  time  that  Wilson  was  thera  He 
used  the  hammer  and  tongs  he  had  in  bis  hands  at  his  work  upon  a 
plow,  and  made  no  demonstration  of  any  kind  with  them  as  if  to 
strike  Wilson.  He  did  not  leave  his  work  nor  advance  upon  Wilson. 
Wilson  said  nothing  to  defendant  about  taxes. 

Cross-examined,  witness  denied  that  be  ever  said  to  Burcb,  or  to 
Wilson  in  Burch's  presence,  that  defendant  cursed  Wilson,  called 
him  a  son-of-a-b — b,  and  ordered  him  out  of  the  shop,  because  he 
asked  defendant  to  pay  his  tax.  The  witness  did  not  make  a  sim- 
ilar statement  to  Mr.  Childress  on  his,  Childress's,  premises.  The 
defense  closed. 

D.  Burch  testified,  for  the  State,  in  rebuttal,  that  Evan  Laymaa 
did  make  to  him,  in  the  presence  of  R  A.  Wilson,  the  statements 
which  he,  Layman,  testified  that  be  did  not  make. 

Mr.  Childress,  in  rebuttal,  testified,  for  the  State,  that  Layman 
did  make  to  him  the  statement  which  he  denied  on  the  stand.  Far- 
thermore,  in  that  same  connection.  Layman  said  that  what  he  kneir 
would  necessarily  be  against  the  defendant;  that  be  did  not  want 
to  testify  against  him,  and  v^ould  stay  away  if  defendant  would 
pay  him  enough.  Witness  had  heard  the  defendant  say,  since  this 
prosecution  was  commenced,  that  Wilson  came  to  bis  shop  to  ooi- 
lect  delinquent  taxes,  and  that  he  gave  Wilson  a  terrible  curuiig  and 
ordered  him  to  leave. 

Cross-examined,  witness  testified  that  Layman  told  bim  that  de-  ^ 
fendant  was  mad  at  Wilson  for  exposing  a  pistol  near  his  bouse,  bot 
cursed  him  about  asking  for  taxes,  and  not  about  the  pistol  episode. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Harris  db  Lee^  for  the  appellant. 

J.  H.  BuriSj  Assistant  Attorney-General,  for  the  State. 

HuBT,  JuDOB.  This  is  a  conviction  for  'preventing  by  force  and 
threats  of  force  the  collection  of  taxes. 

It  is  alleged  in  the  information  that  defendant  did  unlawfully  by 
force  and  threats  of  force  prevent  the  collection,  by  R  A.  Wilson,  a 
deputy  tax  collector  for  Navarro  county,  of  certain  taxes  due  from 
the  said  J.  D.  Boyd  to  the  State,  the  said  Wilson  being  an  officer 
authorized  by  law  to  enforce  said  collection,  bs  was  well  known  to 
Boyd. 
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Wilson  states  in  bis  testimony  that  on  the  10th  day  of  March, 
1885,  he  went  to  defendant's  place  of  business  to  collect  from  him 
certain  delinquent  taxes  due  from  him  to  the  State.  He  told  defend- 
ant bis  business.  Defendant  replied  that  this  delinquent  tax  was  a 
d~-d  frauds  and  that  he  would  not  pay  it;  that  he  had  consulted 
lawyers  and  they  told  him  that  it  was  not  legal.  Boyd  told  Wil- 
son to  get  out  of  his  shop  d — d  quick;  that  if  he,  Wilson,  did  not 
he  would  wipe  up  the  floor  with  him, —  advancing  towards  Wilson 
with  a  pair  of  tongs  and  a  hammer  in  his  hands,  and  flourishing 
them  in  a  threatening  manner.  Wilson  backed  out  of  the  door; 
Boyd  following,  cursing  and  abusing  him,  telling  him  that  if  he  did 
not  leave  his  premises  he  would  stamp  him  into  the  ground. 

The  offense  charged  is  that  defendant,  by  force  and  threats  of 
force,  did  prevent  the  collection  of  taxes.  Is  this  charge  sustained 
or  proved  by  the  above  facts?  Wilson,  the  collector,  went  to  appel- 
lant's shop  for  the  purpose  of  collecting  his  poll  tax.  Boyd  by 
threats  of  force  drove  him  from  his  shop,  refusing  to  pay  the  tax. 
Do  these  facts  show  that  Wilson  was  prevented  from  collecting  the* 
tax? 

Now  it  is  not  shown  that  Wilson  went  to  the  shop  to  make  a  levy 
in  the  event  that  Boyd  refused  to  pay  his  tax.  Nor  is  it  shown  that 
defendant  had  any  property  in  the  shop  out  of  which  the  tax  could 
have  been  collected.  If  there  was  no  possible  means  to  collect  the 
tax,  how  was  it  possible  for  Boyd  to  prevent  its  collection? 

Mr.  Webster  defines  "  prevent"  as  follows:  "To  intercept  and 
stop;  to  hinder;  to  obstruct;  to  impede;  to  thwart."  Do  the  facts 
show  that  the  tax  would  have  probably  been  collected  if  it  had  not 
been  for  the  acts  of  defendant? 

We  have  deemed  proper  to  throw  out  these  suggestions  with  a 
view  to  another  trial,  without  deciding  that  the  facts  of  this  case 
as  presented  in  the  record  do  or  do  not  support  the  verdict  of  the  jury. 

It  appears  from  a  bill  of  exceptions  duly  saved  that  defendant 
<< offered  to  prove  by  one  J.  Boyd  that  he  knew  the  defendant  herein 
was  mad  at  said  R  A.  Wilson  on  account  of  the  way  said  Wilson 
talked  to  defendant's  wife  on  the  day  before,  and  that  defendant 
was  mad  at  said  Wilson  on  said  account,  and  that  the  reason  why 
said  witness  hurried  on  to  the  shop  on  said  day,  that  said  witness 
knew  defendant  was  mad  at  said  Wilson  for  the  way  he  had  treated 
his  family,  and  that  defendant  was  talking  to  Wilsonabout  the  way 
he  talked  to  his  family  and  not  about  the  collection  of  the  tax." 
To  which  evidence  the  'State  objected,  and  the  court sastained  the 
objection,  and  defendant  excepted. 
Vol.  JOZ— dO 
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When  considered  in  connection  with  the  testimony  of  A.  F.  Boyd, 
we  think  the  proposed  evidence  was  admissible.  He  states  that  be 
was  at  the  shop;  that  when  Wilson  came  he  said  to  defendant,  ^4 
guess  your  brother  has  told  you  of  the  proposition  I  have  made  to 
him."  Defendant  replied  to  Wilson  to  get  out  of  his  shop,  and 
cursed  him.  Wilson  did  not  say  he  wanted  to  collect  taxes  from 
defendant.  .  •  .  Layman  also  says  that  Wilson  made  no  men- 
tion of  taxes. 

Now  the  object  of  the  proposed  evidence  was  to  show  a  reason  or 
motive  for  defendant's  conduct  other  than  that  deduced  from  Wil- 
son's testimony.  If  defendant's  conduct  towards  Wilson  was  caused 
by  something  which  had  occurred  prior  to  the  occurrence  in  the 
shop,  and  which  arose  from  matter  foreign  to  the  collection  of  bis 
taxes,  certainly  he  had  the  right  to  show  this  to  the  jury,  and  let 
them  pass  upon  this  matter  along  with  the  evidence  of  Wilson. 

Because  of  the  rejection  of  this  evidence,  the  judgment  is  reversed 
and  the  cause  remanded. 
•  Reversed  and  remanded, 

[Opinion  delivered  November  25, 1885.] 


19    450 


[No.  1975.] 
Jo.  Counts  v.  The  State. 

1,  Circumstantial  Evidence  —  Charor  of  the  Court.— Failure  to  give  in 

charge  the  law  of  circumstantial  evidence,  when  the  State  relies  solely  upon 
that  character  of  evidence  for  a  conviction,  is  fundamental  error ;  and,  inde- 
pendent of  the  question  whether  or  not  the  omission  was  calculated  to  affect 
the  result  of  the  trial,  is  cause  for  reversal. 

2.  Practice. —  Bill  op  Exceptions  failing  to  show  the  materiality  of  testimony 

excluded,  and  to  specify  the  objection  which  was  made  to  such  testimony, 
is  insufficient  to  present,  on  appeal,  the  correctness  of  the  ruling  of  the  trial 
court  on  the  question. 

Appeal  from  t  he  District  Court  of  Comanche.  Tried  below  before 
the  Hon.  T.  B.  Wheeler. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  prop- 
erty of  W.  L.  Spraggins,  in  Comanche  county,  Texas,  on  or  aboat 
the  17th  day  of  April,  1884.  The  penalty  assessed  against  the 
appellant  was  a  term  of  ten  years  m  the  penitentiary. 

W.  L.  Spraggins  was  the  first  witness  for  the  State.  He  testified 
that  he  knew  the  defendant,  whom  he  pointed  out  in  court.    Wit- 
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ncss  owned  a  certain  mare  about  three  years  old,  which  he  missed 
from  her  range  in  Comanche  county,  on  or  about  April  17,  1884. 
He  subsequently  found  the  animal  in  the  possession  of  T.  J.  Box, 
and,  upon  proof  of  ownership,  recovered  her  from  the  said  Box. 
The  mare  was  taken  from  the  possession  of  the  witness  without  his 
knowledge  or  consent. 

Cross-examined,  the  witness  denied  that  he  had  ever  agreed  to 
pay  the  defendant  the  sum  of  $50,  or  any  other  sum,  to  leave  the 
country,  or  that  he  had  given  the  mare  to  the  defendant  for  that 
purpose.  The  defendant  broke  the  animal  to  the  saddle,  and  knew 
her  to  belong  to  the  witness.  Defendant  lived  at  witness's  house 
about  two  months  at  one  time,  leaving  that  house  some  three  or 
four  months  prior  to  the  theft  of  the  mare.  He  broke  the  animal 
during  his  residence  at  the  witness's  house.  Witness  saw  the  mare 
on  ber  range  the  day  before  she  was  missed,  and  recovered  her  from 
Box  about  two  months  afterwards.  Box  lived  in  Comanche  county 
about  thirty  miles  from  witness's  house.  Witness  found  defendant 
at  the  house  of  his  uncle,  about  three-quarters  of  a  mile  distant  from 
Box*s,  and  had  him  arrested  for  the  theft  of  the  mare. 

T.  J.  Box  was  the  next  witness  for  the  State.  He  testified  that 
on  or  about  April  17,  1884,  he  purchased  a  certain  mare  from  the 
defendant,  which  mare  was  some  time  afterwards  claimed  and  proved 
by  W.  L.  Spraggins.  Defendant  at  that  time  lived  at  the  house  of 
his  ancle  near  witness's  house.  He  had  been  living  there  about  three 
months  when  he  sold  the  mare  to  the  witness. 

J.  W.  Cunningham  testified,  for  the  State,  that  when  he  went  to 
arrest  the  defendant  at  the  house  of  his  uncle,  the  defendant  fled, 
and  was  afterwards  found  lying  down  in  the  wheat  field,  about  two 
hundred  yards  from  his  uncle's  house.  On  cross-examination,  this 
witness  testified  that,  when  arrested,  the  defendant  stated  that  he 
was  avoiding  arrest  in  a  pistol  case  which  was  pending  against  him, 
as  he  had  no  money  with  which  to  discharge  the  fine. 

K.  F.  Hester  testified,  for  the  State,  that  he  lived  near  the  house 
of  John  Leffel,  the  defendant's  uncle,  in  April,  1884.  On  or  about 
the  17th  day  of  that  month,  the  defendant  passed  his  house  horse- 
hack,  going  in  the  direction  of  W.  L.  Spraggins's  house.  He  passed 
back  about  noon  of  the  next  day,  leading  the  mare  which  he  sub- 
sequently sold  to  Box.     The  State  closed. 

Defendant's  first  witness  was  his  uncle,  John  Leffel.  He  testified 
that  the  defendant  lived  at  his  house  in  April,  1884.  He  left  wit- 
ness's house  one  evening  during  that  month,  and  returned  either 
the  next  or  the  second  evening  thereafter,  bringing  with  him  the 
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mare  which  he  subsequently  sold  to  Box.  Defendant  kept  the  mare 
on  the  prairie  until  he  sold  her,  and  on  one  occasion  loaned  her  to 
his  son  to  ride  to  church.  Defendant  was  arrested  on  witness's 
place. 

Bob  Brewer  testified,  for  the  defense,  that,  about  two  weeks  be- 
fore defendant's  arrest,  he  told  defendant  that  he,  defendant,  was 
going  to  be  arrested  about  the  mare  he  sold  to  Box.  Defendant 
replied  that  he  did  not  mean  to  leave  the  country,  as  he  had  done 
nothing  wrong  in  connection  with  the  mare.     Cross-examined,  the 

witness  testified  that  he  saw  defendant  on  or  about  the day  of 

,  1884,  going  towards  Spraggins's  house. 

The  motion  for  new  trial  raised  the  questions  discussed. 

Jenkins  dk  Lindsey^  for  the  appellant. 

J.  H.  BurtSj  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  That  this  conviction  is  fully  sustained  by  the 
evidence  there  can  be  no  question.  But  the  evidence  is  entirely 
circumstantial,  and  the  court  omitted  to  instruct  the  jury  in  the 
rules  of  law  governing  this  character  of  evidence.  Under  repeated 
decisions  this  omission  was  fundamental  error,  and  requires  a  re- 
versal of  the  judgment.  "We  presume  the  trial  judge  did  not  regard 
the  evidence  as  circumstantial,  or  he  would  not  have  omitted  the 
required  instruction.  But  in  our  opinion  there  can  be  no  question 
that  the  evidence  is  entirely  circumstantial. 

Defendant  was  seen  in  possession  of  the  stolen  animal  about  the 
time  the  same  w*as  missed  from  its  range,  but  the  place  where  he 
was  seen  in  possession  of  it  was  twenty-five  miles  distant  from  its 
range.  No  one  saw  him  take  the  animal  from  its  range,  nor 
did  he  confess  to  any  one  that  he  had  taken  it.  His  posses- 
sion of  the  same,  and  his  conduct  in  relation  thereto,  and  all  the 
other  facts  in  the  case,  sufficiently  and  cogently  establish  his  guilt 
of  the  theft,  but  still  all  this  evidence  is  circumstantial.  None  of  it 
is  direct  and  positive.  We  have  no  idea  that  the  required  instrnc- 
tion,  which  the  court  failed  to  give  the  jury,  would  have  wected 
the  result  of  the  trial  had  it  been  given,  but  the  law  r^ir^u  that 
such  instruction  should  be  given,  and  we  have  no  disunion  in  the 
matter.  {Black  v.  The  State^  18  Texas  Ct.  App.,  l^iAM  Vaughn  v. 
The  &ate,  17  Texas  Ct.  App.,  562;  Dupree  v.  The  maU,  id.,  591; 
Murphy  V.  The  State^  id.,  645.)  / 

Defendant's  bill  of  exception  to  the  ruling  of  the^ort^  rejecting 
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the  proposed  testimony  of  the  witness  Leffel,  fails  to  show  when  the 
defendant  made  said  declarations,  and  hence  fails  to  show  the  mate- 
riality or  relevancy  of  such  declarations  to  the  issue  in  this  case. 
Said  bill  also  fails  to  specify  the  objection  which  was  made  to  the 
testimony.  We  are  unable,  therefore,  to  determine  whether  or  not 
the  ruling  of  the  court  was  erroneous.  If , the  proposed  testimony 
was  pertinent  and  material,  we  think  it  would  be  competent  upon  the 
ground  that  it  was  part  of  the  res  geatcB  of  the  defendant's  act  of 
leaving  LeffePs  house.  (^Brunei  v.  Tke  State,  12  Texas  Ct.  App., 
521.) 

Because  the  court  erred  in  omitting  to  charge  the  law  in  regard 
to  circumstantial  evidence,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

[Opinion  delivered  November  28, 1885.] 


[No.  2121.] 
Pete  Johnson  v.  The  State. 

1.  Aqoravated  Assault  and  Battery— Former  Conviction  —  Murder — 

Casb  Stated. —  Upon  proof  that  he  cut  and  wounded  D.  with  a  knife  on 
the  10th  day  of  August,  1884,  the  defendant,  on  the  16th  day  of  the  follow- 
ing October,  under  an  indictment  charging  an  assault  with  intent  to  murder 
the  said  D.,  was  convicted  of  an  aggravated  assault  and  battery.  On  the 
12th  day  of  the  following  November,  D.  died  from  the  eflfects  of  the  said 
wounds,  and  defendant  was  indicted  and  tried  for  his  murder.  To  this  pros- 
ecution the  defendant  pleaded  his  former  conviction  of  aggravated  assault 
and  battery,  and  sustained  his  plea  by  proof  that  the  transaction  involved 
in  the  two  prosecutions  was  the  same,  except  that,  at  the  time  of  the  said 
former  conviction,  the  death  of  D.  had  not  occurred.  The  special  plea, 
being  properly  submitted  to  the  jury,  they  found  against  it.  He/d,  correct; 
the  rule  being  that  if,  after  a  conviction  for  assault,  the  assaulted  party  dies, 
the  conviction  for  assault  is  no  bar  to  a  prosecution  for  murder.  There  is 
no  identity  between  the  trial  for  assault  during  the  life  of  the  injured  party 
and  that  for  murder  after  his  death,  for  the  death  creates  a  new  crime.  See 
the  opinion  in  extenso  on  the  question. 

2,  Manslaughter  —  Fact  Case.—  See  the  statement  of  the  case  for  evidence 

held  sufficient  to  support  a  conviction  for  manslaughter. 

Appeal  from  the  District  Court  of  Washington.     Tried  below 
before  the  Hon.  I.  B.  McFarland. 

The  indictment  in  this  case  charged  the  appellant  with  the  mur- 
der of  John  Davis,  in  Washington  county,  Texas,  on  the  10th  day 
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of  August,  1884,  by  cutting  him  with  a  knife.  His  trial  resulted  in 
his  conviction  of  manslaughter,  and  his  punishment  was  assessed  at 
a  term  of  two  years  in  the  penitentiary. 

The  transcript  brings  up  the  following  as  a  preface  to  the  state- 
ment of  facts: 

"The  appellant,  Pete- Johnson,  was  indicted,  September  — ,  1884, 
in  the  district  court  of  Washington  county,  Texas,  for  assault  with 
intent  to  murder  one  John  Davis  on  the  10th  day  of  August,  1884.  He 
was  tried  under  that  indictment  on  the  16th  day  of  October,  1884, 
and  convicted  by  the  jury  of  aggravated  assault,  and  fined  $25.  Oa 
the  12th  day  of  November,  1884,  John  Davis  died.  Appellant  was 
then  indicted  at  the  March  term  of  the  district  court  for  the  murder 
of  John  Davis.  His  case  was  continued  at  that  term  of  the  court, 
and  at  the  next  terra,  viz.:  on  the  5th  day  of  October,  1885,  he  was 
tried  under  the  second  indictment.  Appellant  pleaded  former  ac- 
quittal and  not  guilty.  The  jury  found  him  guilty  of  manslaughter, 
and  assessed  his  punishment  at  two  years  in  the  peiitentiary.  He 
was  given  a  new  trial.  He  was  again  tried  on  the  21st  day  of  Octo- 
ber, 1885,  entering  the  same  pleas  of  former  acquittal  and  not  guilty, 
lie  was  again  convicted  by  the  jury  of  manslaughter,  and  his  pun- 
ishment assessed  at  two  years  in  the  penitentiary.  The  attorney 
for  the  State  demurred  to  the  special  plea  of  former  acquittal,  which 
demurrer  was  overruled,  and  the  special  plea  submitted  to  the  jury 
along  with  the  plea  of  not  guilty.  The  defendant  asked  for  a  new 
trial;  his  motion  was  overruled  and  he  has  taken  an  appeal  to  the 
court  of  appeals." 

Steve  Richardson  was  the  first  witness  for  the  State.  He  testi- 
fied that  he  knew  the  defendant,  and  he  knew  John  Davis  prior  to 
his  death.  The  deceased  died  during  the  fall  of  1884,  from  the 
effects  of  a  knife  wound  inflicted  some  time  before  by  the  defend- 
ant. The  witness  was  present  and  saw  the  difficulty  in  which  that 
wound  was  inflicted.  The  conflict  between  the  deceased  and  the 
defendant  occurred  at  the  house  of  Oamester  Davis.  Witness,  on 
his  arrival  at  Gamester's  house,  stopped  at  the  fence,  and  found  the 
defendant  on  the  place,  talking  boisterously  and  cursing  the  de- 
ceased. The  deceased  came  up  to  the  fence  a  short  time  after  the 
witness  did.  He  then  had  in  his  hand  a  large  ash  walking  stick, 
from  which  the  bark  had  been  peeled.  He  stopped  outside  of  the 
yard  near  the  fence.  Just  before  the  deceased  arrived,  the  defend- 
ant went  from  in  front  to  the  yard  behind  Gamester's  house.  The 
deceased  came  up  a  few  minutes  later  and  asked  witness:  ^' Where 
is  that  d — d  son-of-a-b — h,  Pete  Johnson? "    Witness,  with  the  view 


Digiti 


ized  by  Google 


1885.]  Johnson  v.  Thh  State.  455 

Statement  of  the  case. 

of  preventing  a  collision,  told  the  deceased  that  the  defendant  had 
gone  home.  Deceased,  in  reply,  said  to  witness:  '^It  is  best  that  he  * 
has  gone  home.  If  he  hadn't,  I  woald  have  broken  his  head  with 
this  stick."  About  this  time  the  defendant  returned  to  the  front 
from  the  back  yard,  and  said  to  the  deceased :  '*  I  thought  I  satis- 
fied you  this  morning  about  that  chicken.  Why  did  you  tell  Mr. 
Mnllins  that  I  stole  that  chicken?"  Deceased,  in  answer,  denied 
that  he  had  accused  defendant,  to  Mr.  MuUins,  of  stealing  his,  de- 
ceased's, chicken.  The  defendant  replied  that  deceased  lied ;  that 
he  had  accused  him  to  Mr.  MuUins.  Deceased  retorted  that,  in 
charging  him  with  having  accused  him  to  Mr.  MuUins,  the  defend- 
ant was  a  liar,  but  that,  as  a  matter  of  fact,  he,  defendant,  did  steal 
bis,  deceased's,  chicken.  This  manner  of  quarreling  was  kept  up 
until  deceased  started  in  at  the  front  gate  of  the  yard.  At  that 
time  the  defendant  was  standing  within  three  or  four  steps  of  the 
corner  of  the  house  and  in  the  direction  of  the  front  gate.  A  fire 
was  burning  in  the  yard  near  the  place  where  the  defendant  was 
standing,  at  which  the  wife  of  Gamester  Davis  had  been  cooking 
supper.  It  burned  brightly,  and  illuminated  the  whole  yard.  An 
ax  with  which  Gamester  Davis  had  been  chopping  wood  lay  near 
the  fire.  Witness  saw  the  defendant  stoop  to  pick  up  the  ax,  just 
as  the  deceased  started  in  at  the  gate.  He  called  to  deceased  not  to 
go  into  the  yard,  as  defendant  would  certainly  cut  him  with  the  ax, 
but  the  deceased,  without  halting,  passed  through  the  gate  and  ad- 
vanced upon  the  defendant,  holding  the  ash  walking  stick  in  his 
right  hand,  the  butt  or  large  end  foremost.  His  hand  clasped  the 
stick  about  the  middle.  When  the  deceased  had  advanced  towards 
him,  about  three  or  four  steps  from  the  gate,  the  defendant  caught 
up  the  ax  and  threw  it  at  the  deceased,  the  ax  striking  him  in  the 
side.  This  was  done  just  about  the  moment  witness  called  to  de- 
ceased not  to  enter  the  yard  in  pursuit  of  the  defendant.  When 
the  ax  struck  the  deceased,  he  dropped  his  stick,  staggered  and 
careened  forward,  but  retained  his  feet,  and  continued  to  advance 
upon  the  defendant.  The  defendant,  after  hurling  the  ax,  advanced 
upon  the  deceased,  and  the  two  met  three  or  four  steps  from  the 
gate  on  the  inside  of  the  yard.  They  clinched  when  they  met,  and 
proceeded  to  punish  each  other  with  blows. 

During  the  fight  at  close  quarters,  that  is,  while  the  defendant 
and  the  deceased  were  striking  each  other  at  the  time  the}''  were 
clinched,  witness  saw  an  open  pocket-knife  in  the  hand  of  the  de- 
fendant, and  saw  him  striking  the  deceased  with  the  knife,  which 
had  a  blade  about  four  inches  long.    Witness  called  to  Gamester 
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Davis  to  aid  bim  in  putting  a  stop  to  the  Gght,  scaled  the  fence  and 
succeeded  in  separating  tbe  combatants.  Defendant,  on  being  polled 
from  deceased,  turned  and  ran  out  of  tbe  yard.  Witness  took  the 
deceased  by  tbe  arm  and  led  him  out  of  tbe  yard.  When  they 
got  outside,  deceased  said :  ^^  I  believe  that  son-of-a-b — h  has  cot 
me.''  Witness  then  examined  his  body  and  found  blood  staining 
bis  clothes  and  flowing  from  three  or  four  gashes  in  the  left  side. 
His  hand  was  also  scratched.  The  cuts  described  were  inflicted  by 
the  defendant  with  his  knife.  The  entrails  were  protruding  from 
the  cuts,  and  one  of  the  bowels  —  said  by  some  one  present  to  be 
the  maw  —  was  punctured.  The  deceased  was  then  taken  home 
and  was  put  to  bed,  from  which  he  never  arose,  except  when  he  was 
helped.  He  died  on  the  following  12th  day  of  November^  from  the 
effects  of  the  said  wounds,  inflicted  by  tbe  defendant  with  the  knife 
aforesaid.  The  cutting  occurred  in  Washington  county,  Texas,  on 
or  about  August  10,  1884. 

The  witness  testified,  for  tbe  State,  at  the  October  term  of  the 
district  court  in  the  case  of  Tlie  State  of  Texas  v.  Pete  Johngoji^  this 
defendant,  charged  with  assault  with  intent  to  murder  John  Davis. 
The  witness  testified  on  that  trial  exactly  as  he  has  testified  on  this. 
The  defendant  in  that  case  was  the  same  Pete  Johnson  now  on  trial 
for  the  murder  of  the  same  John  Davis,  whom  he  was  then  tried 
for  assaulting  with  intent  to  murder.  Davis  was  not  dead  at  the 
time  of  the  first-mentioned  trial.  He  died  from  tbe  effects  of  his 
wounds  subsequent  to  that  trial,  and  prior  to  his  indictment  in  this 
case.  The  witness  never  saw  but  the  one  fight  between  the  defend- 
ant and  the  deceased. 

The  State  introduced  other  witnesses  who  testified  severally  that 
the  wounds  were  inflicted  on  the  deceased  by  tbe  defendant  with  a 
knife,  on  or  about  the  10th  day  of  August,  1884;  that  the  deceased 
died  from  the  effects  of  those  wounds  on  tbe  12th  day  of  Kovem- 
ber,  1884;  that  Gamester  Davis  and  deceased,  who  were  brothers, 
and  defendant  were  tenants  on  the  farm  of  Mr.  MuUins,  in  Wash- 
ington county,  Texas;  that  deceased  lived  on  that  farm  about  two 
hundred  yards  southwest  from  the  bouse  of  Gamester  Davis,  and 
that  the  defendant  lived  about  two  hundred  yards  northeast  from 
Gamester  Davis's  house.     At  this  point  the  State  closed. 

The  transcript  recites  as  follows : 

^*  The  defendant  proved  that,  at  tbe  September  term,  1884,  of  the 
district  court  of  Washington  county,  Texas,  this  defendant  was  in- 
dieted  for  an  assault  with  intent  to  murder  the  same  John  Davis  for 
the  murder  of  whom  he  is  indicted  in  this  case;  that,  on  the  16lb 
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day  of  October,  1884,  the  defendant  was  regularly  tried  before  a  jury 
in  this  court  on  the  said  first-named  indictment,  and  was  acquitted  of 
assault  with  intent  to  murder  and  was  convicted  of  aggravated  as- 
sault and  fined  $25,  which  fine  he  paid;  that  at  the  time  of  said 
trial  John  Davis  was  living;  that  at  the  spring  term  of  this  court, 
A.  D,  1885,  the  indictment  in  this  case  was  presented  in  the  district 
court;  that,  upon  a  previous  day  of  this  present  term  of  this  court, 
the  defendant  was  put  upon  his  trial  on  this  indictment,  and  was,  by 
the  jury,  found  guilty  of  manslaughter;  that  a  new  trial  was  granted 
by  the  consent  of  the  district  attorney  and  the  defendant ;  that  after- 
wards, on  the  2lst  day  of  October,  1885,  the  defendant  was  again 
put  upon  trial  on  the  indictment  in  this  case.  The  defendant  files 
two  special  pleas : 

**'  ^  1.  Setting  up  the  fact  of  his  indictment  for  assault  with  intent 
to  murder  John  Davis,  his  trial  and  acquittal,  and  judgment  of  dis- 
cbarge. 

"  '  2.  Setting  up  his  trial  under  the  indictment  at  a  former  day  of 
this  term,  and  his  acquittal  of  murder,  and  conviction  of  man- 
slaughter/ 

"The  jury  found  the  second  plea  to  be  true,  and  found  the  first 
plea^to  be  not  true.  The  proof  showed  that  there  was  but  one  fight 
between  the  defendant  and  the  deceased;  that  the  wounds  were 
inflicted  on  or  about  the  10th  day  of  August,  1884,  and  that  John 
Davis  died  from  those  wounds  November  12,  1884;  that  when 
defendant  was  indicted  and  tried  under  the  first  indictment  in 
October.  1884,  John  Davis  was  still  living,  and  that  he  died  in 
November,  thereafter." 

The  defense  next  introduced  in  evidence  the  following  written 
instruments: 

1.  His  special  plea  of  autrefois  acquit^  which,  omitting  the  cap- 
tion, reads  as  follows:  "And  now  the  defendant,  Pete  Johnson,  in 
his  own  proper  person,  comes  into  court  here,  and  having  heard  the 
said  indictment  read,  says  that  the  State  of  Texas  ought  not  further 
to  prosecute  the  said  indictment  against  him,  because  he  saith  that, 
heretofore,  to  wit,  at  a  regular  term  of  the  district  court  held  in  the 
city  of  Brenham,  State  of  Texas,  and  in  and  for  the  county  of 
Washington,  being  the  September  term  of  said  court,  in  the  year 
1884,  he,  the  said  defendant,  Pete  Johnson,  Avas  lawfully  acquitted 
of  the  offense  charged  in  the  indictment  for  which  he  is  now  held. 
That  he  was  there  and  then  put  upon  his  trial  upon  indictment 
legally  found  for  assault  with  intent  to  murder  one  John  Davis. 
That  he  was  legally  tried  by  a  jury  of  twelve  men  and  acquitted 
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of  said  charge,  but  found  guilty  of  aggravated  assault.  That  the 
facts  upon  which  said  former  indictment  and  trial  was  had  are  the 
same  as  relied  on  in  this  case;  all  of  which  the  defendant  is  ready 
to  verify.  Wherefore  he  prays  for  judgment,  and  that  by  the  court 
he  be  discharged  from  the  said  premises  in  the  present  indictment 
specified,  and  that  he  go  hence  without  day." 

His 

(Signed)  "Pete  M  Johnsost." 

mark. 

"Sworn  to  and  subscribed  before  me  this  October  6,  1885. 

"C.  Hebbst.  C.  D.  C.  W.  C." 

"And  for  further  answer,  if  need  be,  he  pleads  not  guilty  to  the 
charge  in  the  indictment.  £.  B.  Handle, 

"  Att'y  for  Defendant.*' 

Indorsed.     "Plea  of  autrefois  acquit.    Filed  October  5,  1885. 

"C.  Herbst,  C.  D.  C.  W.  C." 

2.  The  following  amendment  to  the  foregoing  plea:  "  Now  comes 
the  defendant,  Pete  Johnson,  who  on  oath  states,  by  way  of  amend- 
ment to  his  plea  of  former  acquittal  in  this  case,  filed  October  5, 
1884  (this  day),  and  for  amendment  says,  that,  at  the  September 
terra  of  this  honorable  court,  this  defendant  was  regularly  put  upon 
his  trial  before  a  jury  of  twelve  men,  in  open  court,  and  upon  an 
indictment  for  the  same  ofifense  with  which  he  is  now  charged  in 
the  indictment  in  this  case,  and  that  upon  sa:d  trial  said  defendant 
pleaded  not  guilty,  and  after  all  the  evidence  for  the  State  and  for 
the  defendant  had  been  heard  in  said  cause,  and  the  argument  of  coun- 
sel and  the  charge  of  the  court,  the  said  jury  returned  into  court  a 
verdict  of  not  guilty  as  to  said  charge  upon  which  this  defendant 
was  then  and  is  now  on  trial,  but  said  jury  found  this  defendant 
guilty  of  an  aggravated  assault,  and  said  defendant  has  paid  his 
fine  so  assessed  by  said  jury,  and  was  thereafter  discharged  from 
custody.  That  in  the  said  indictment  on  which  the  said  defendant 
was  then  and  there  tried,  this  defendant  was  then  and  there  charged 
with  one  of  the  grades  of  murder  of  John  Davis;  and  said  defend- 
ant was  then  and  there  by  said  jury  duly  and  legally  acquitted  of 
all  of  the  grades  of  murder  of  said  John  Davis;  and  the  said  de- 
fendant, in  the  indictment  under  and  upon  which  he  is  now  on  trial, 
is  charged  with  the  murder  of  the  same  John  Davis.  That  the  two 
said  offenses,  as  charged  in  both  of  said  indictments,  are  one  and 
the  same  in  law  and  in  fact;  all  of  which  defendant  is  ready  to 
verify ;  wherefore  he  asks  for  judgment,"  etc. 

His 

(Signed)  "Pete  M  Johnson." 

mark. 

(Subscribed,  sworn  to,  indorsed,  eta) 
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3.  The  bill  of  indictment,  number  2974,  returned  by  the  grand 
jury  of  Washington  county,  Texas,  on  the  12th  day  of  September, 
1884,  which  said  indictment  charged  the  defendant  with  an  assault 
with  intent  to  murder  John  Davis,  in  Washington  county,  Texas, 
on  the  10th  day  of  August,  1884. 

4.  The  verdict  of  the  jury  indorsed  on  the  back  of  the  said  in- 
dictment, which  reads  as  follows:  "We,  the  jury,  in  the  case  of  The 
State  V.  Pete  Johnsonj  find  the  defendant  guilty  of  aggravated  as- 
sault, and  assess  his  fine  at  ($25)  twenty-five  dollars. 

(Signed)  "  William  Beat,  Foreman.^' 

5.  The  judgment  of  the  court  upon  the  said  verdict,  decreeing  the 
recovery  of  the  said  fine  by  the  State  of  Texas,  and  remanding  the 
defendant  to  the  custody  of  the  sheriff  pending  the  payment  of 
the  same,  and  of  costs. 

6.  The  defendant's  second  special  plea,  which  was  as  follows: 
''Now  comes  the  defendant,  Pete  Johnson,  in  his  own  proper  per- 
son, who,  on  being  sworn,  on  oath  says:  "  That  on  the  12th  day  of 
September,  18S4,  this  defendant  was  indicted  in  this  same  case  in 
this  court,  cause  number  2974,  T/ie  State  v.  P,  Johnson,  and  at  the 
September  term,  1884,  this  defendant  was  put  upon  his  trial  before 
a  jury  in  this  court,  and  was  then  and  there  by  said  jury  acquitted 
of  every  grade  of  murder,  as  charged  in  this  case,  upon  the  person 
of  John  Davis;  and  the  verdict  of  the  jury  in  that  case  was  adopted 
by  this  court,  and  has  never  been  appealed  from  nor  reversed,  but 
is  now  of  full  force  and  effect;  and  this  he  is  ready  to  verif}'. 

''And  this  defendant  further  says  that  the  indictment  in  this  case, 
number  3040,  The  State  v.  Pete  Johnson,  was  filed  in  this  court 
March  10,  1885;  that  the  charge  in  this  case  is  that  the  defendant, 
P.  Johnson,  is  charged  with  the  murder  of  John  Davis;  that  it  is 
the  same  offense  as  that  of  said  cause  number  2974  as  aforesaid,  for 
which  defendant  was  tried  and  acquitted.  That  the  said  defend- 
ant was,  at  this  term  of  this  court,  viz.,  on  October  5,  1885,  put 
upon  his  trial  before  a  jury,  and  was  by  said  jury  acquitted  of 
every  grade  of  the  offense  of  murder  of  the  said  John  Davis  above 
manslaughter;  and  was  by  said  jury  convicted  of  manslaughter, 
with  a  term  of  two  years  assessed  as  a  penalty;  that  defendant  did 
not  appeal  from  said  judgment,  but  that  the  court,  at  the  instance 
of  the  district  attorney,  and  of  the  defendant,  gave  to  this  defend- 
ant a  new  trial. 

"  3.  That  both  of  said  indictments  were  and  are  for  one  and  the 
same  offense,  and  in  truth  and  in  fact  but  one  act  and  one  offense, 
and  this  defendant  has  twice  been  put  in  jeopardy  for  the  same  of- 
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fense;  all  of  which  he  is  ready  to  verify.    Wherefore  he  asks  to  be 
discharged,  etc. 

(Signed)  "Pete   M  Johnson." 

mane 

"  Sworn  to  and  subscribed  before  me  this  October  21,  1885. 

*'C.  Herbst,  C.  D.  C.  W.C." 

Indorsed.     "  Filed  October  21,  1885." 

The  following  also  appears  in  the  statement  of  facts: 

"The  State  of  Texas    ) 

3040  V.  \ 

Pete  Johnson.  j 

"  These  special  issues  are  submitted  to  the  jury  upon  the  defend- 
ant's special  plea,  viz.: 

"  1.  Was  the  defendant  tried  on  this  same  indictment  on  October 
6,  1885? 

"  2.  Was  he  convicted  on  said  trial  of  the  crime  of  manslaughter! 
Answer  yes  or  no.  L  B.  MoFabland,  Judge,  eta" 

"  We,  the  jury,  answer- the  questions  propounded  above  as  follows, 
viz.: 

"  To  the  first  question  we  answer  yes. 

"  To  the  second  question  we  answer  yes. 

"  C.  C.  Bbyan,  Foreman. 

"  We,  the  jury,  find  the  plea  of  former  jeopardy  of  the  defendant 
in  this  cause  to  be  untrue.  C.  C.  Bryan,  Foreman." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

K  B.  Randle  and  (7.  R.  Breedlove^  for  the  appellant. 

J.  n.  BurU^  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  On  August  10,  1884,  the  defendant  cut  John 
Davis  with  a  knife.  He  was  indicted  for  an  assault  with  intent  to 
murder  said  Davis  by  said  act  of  cutting,  and  under  said  indictment 
was,  on  the  16th  of  October,  1884,  convicted  of  an  aggravated  as- 
sault and  battery,  and  fined  $25,  which  fine  he  paid.  On  Novem- 
ber 12,  1884,  John  Davis  died  from  the  effect  of  said  cutting,  and 
thereafter  the  defendant  w^as  indicted  for  the  murder  of  said  John 
Davis  by  the  same  act  of  cutting,  and  was  convicted  of  manslaugh- 
ter; from  which  conviction  this  appeal  is  prosecuted. 

Defendant  pleaded  in  bar  of  this  prosecution  his  former  convic- 
tion of  an  aggravated  assault  and  battery,  and  the  evidence  fnllv 
sustained  this  plea,  and  showed  that  said  assault  and  battery  was 
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the  same  transaction  charged  in  the  present  indictment,  except  that 
at  the  time  of  said  former  conviction  the  death  of  Davis  had  not 
occurred.  This  special  plea  was  properly  submitted  to  the  jury, 
and  they  found  against  it;  and  in  this  we  think  there  was  no  error. 
Mr.  Wharton  says:  "Where,  after  a  conviction  of  assault,  the 
assaulted  f>erson  dies,  the  conviction  of  assault  is  no  bar  to  a  con- 
viction for  murder.  The  reason  is  that  as  at  the  time  of  the  convic- 
tion of  assault  there  could  have  been  no  conviction  of  the  murder, 
the  prosecution  for  the  murder  is  not  barred  by  the  conviction  of  the 
assault."  (Whart.  Cr.  PL  &  Prac,  §  476.)  Mr.  Bishop  says:  "If, 
after  a  battery  and  a  conviction  for  it,  the  assailed  person  dies  of 
his  wounds,  an  indictment  may  be  maintained  for  the  homicide; 
not,  it  appears,,  because  the  battery  is  the  less  offense,  but  because 
the  blow  which  had  not  produced  death  is,  when  viewed  in  the 
light  of  its  results,  a  thing  different  from  the  blow  which  had  pro- 
duced death."    (1  Bishop,  Cr.  Law,  §  1059.) 

There  never  can  be  the  crime  of  murder  or  manslaughter  until 
the  party  assaulted  dies;  these  crimes  have  no  existence  in  fact  or 
law  till  such  death.  It  cannot,  therefore,  be  said  that  one  is  tried 
for  the  same  crime  when  he  is  tried  for  assault  during  the  life,  and 
tried  for  murder  or  manslaughter  after  the  death,  of  the  injured 
party.  The  death  of  the  assaulted  party  creates  a  new  crime.  At 
the  time  the  defendant  was  convicted  of  the  assault  and  battery 
upon  Davis,  the  court  in  which  such  conviction  was  had  did  not 
have  jurisdiction  of  the  offense  here  prosecuted,  because  said  offense 
had  not  then  been  completed,  and  could  not  then  have  been  pros- 
ecuted. Hence  there  is  no  conflict  between  the  rule  announced 
above  and  our  statute,  and  the  decisions  under  that  statute.  (Code 
Crim.  Proo.,  art.  553.)  It  is  true  that  the  greater  offense  always 
includes  the  lesser.  And  it  is  also  true  that  where  an  offense  con- 
sists of  different  degrees,  and  the  defendant,  upon  indictment  or  in- 
formation, is  convicted  or  acquitted  of  any  grade  of  such  offense, 
such  conviction  or  acquittal  is  a  bar  to  any  further  prosecution  of 
the.  offense.  (Code  Crim.  Proo.,  art.  553;  Givena  v.  The  State^  6 
Texas,  344;  Thomas  v.  Tlie  State,  40  Texas,  36;  Yental  v.  The  State, 
8  Texas  Ct.  App.,  648;  White  v.  The  State,  9  Texas  Ct.  App.,  390.) 
But  these  rules  do  not  apply  where  the  higher  grade  of  the  offense 
has  not  been  completed  at  the  time  of  the  conviction  or  acquittal 
of  a  lesser  grade  included  within  it,  because  such  higher  grade  did 
not  then  exist.  We  think  the  court  correctly  instructed  the  jury 
upon  this  subject,  and  the  jury  correctly  found  against  the  special 
plea  of  former  conviction. 
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There  are  no  exceptions  in  the  record  to  the  charge  of  the  court, 
and  no  additional  charges  were  requested  by  the  defendant.  We 
discover  no  material  error  in  the  charge  given  to  the  jury,  and  the 
evidence  sustains  the  verdict.     The  judgment  is  affirmed. 

[Opinion  delivered  November  28, 1885.] 


[No.  1974.] 
Charlie  Atkinson  v.  The  State. 

1,  Theft  — Indictment.— If  in  a  prosecution  for  theft  under  an  indictment 
which  alleges  the  ownership  of  the  property  stolen  to  be  in  some  person  to  the 
jurors  unknown,  it  transpires  on  trial  that  the  ownership  could  have  been 
ascertained  by  the  exercise  of  reasonable  diligence,  it  becomes  the  duty  of 
the  trial  court,  in  the  event  of  conviction,  to  award  a  new  trial. 

3.  Same. —  Indictment  in  such  a  case  should  not  be  predicated  alone  upon  the 
testimony  taken  before  an  examining  court,  if  the  witnesses  be  accessible, 
and  could  have  informed  the  grand  jury  of  the  ownership  of  the  stolen 
property. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  be- 
fore the  Hon.  T.  B.  Wheeler. 

The  conviction  in  this  case  was  for  the  theft  of  one  head  of  cattle, 
tje  property  of  some  person  to  the  grand  jury  unknown,  in 
Comanche  county,  Texas,  on  the  1st  day  of  July,  1885.  A  term  of 
two  years  in  the  penitentiary  was  the  penalty  assessed  against  the 
appellant.  Tom  Stewart  was  also  charged  in  the  indictment,  but 
the  appellant  was  alone  upon  trial,  a  severance  having  been  awarded. 

James  Smart  was  the  first  witness  for  the  Slate.  He  testified 
that  he  saw  the  defendant,  whom  he  was  well  acquainted  with,  on 
the  morning  of  May  18,  1885.  The  defendant  at  that  time  had  in 
his  possession  a  small  red  bull,  about  two  years  old,  branded  D  M. 
The  final  letter  of  this  brand  had  evidently  been  changed  from  an 
inverted  N,  the  first  upward  stroke  being  added  to  make  an  M. 
The  change  tad  been  very  recently  made,  as  indicated  b\'  the  fresh 
blood  on  it.  The  defendant  had  the  bull,  when  witness  saw  them, 
tied  to  a  post  some  fifteen  or  twenty  steps  distant  from  witness's 
house.  The  witness  was  unable  to  say  that  the  additional  stroke 
to  the  old  brand  had  not  been  made  by  a  snag.  The  animal  de- 
scribed had  run  on  that  range  with  the  cattle  of  the  witness's 
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mother  for  more  than  a  year,  to  the  positive  knowledge  of  the  wit- 
ness. During  that  time  the  witness  had  paid  no  especial  attention 
to  the  brand.  From  the  time  that  he  first  saw  it  on  the  range,  tha 
witness  had  regarded  the  little  red  bull  as  an  estray.  He  could 
not  say  how  his  neighbors  had  regarded  it,  as  he  had  never  asked  any 
of  them,  nor  heard  any  of  them  express  any  opinion  about  the  matter. 
Witness  had  never  heard  of  an  owner  of  the  bull.  Tom  Stewart  was 
with  the  defendant  when  the  latter  had  possession  of  the  animal  as  de- 
scribed. They  spent  the  previous  night,  May  17, 1885,  at  the  house  of 
the  witness's  mother,  and  the  witness  saw  them  drive  the  bull  off  next 
morning,  and  heard  the  defendant  say  that  he  intended  to  drive  the 
bull  to  the  pasture  of  one  Gurley.  About  the  middle  of  the  next 
week,  the  witness  saw  the  same  bull  back  on  the  same  range.  The 
house  of  the  witness's  mother  was  situated  on  a  neighborhood  road 
in  Comanche  county.  When  the  defendant  brought  the  bull  up  to 
the  gate  at  the  said  house,  he  was  led  with  a  rope  secured  to  his 
horns.  At  the  gate  they  threw  the  rope  down,  and  drove  the 
bull  before  them.  After  they  had  passed  the  gate,  they  took 
the  route,  driving  the  bull,  towards  old  man  Tunnell's  field.  They 
traveled  a  road  which,  though  a  neighborhood  road,  was  generally 
much  traveled.     All  of  this  occurred  in  Comanche  county,  Texas. 

Gid  Smart  was  the  next  witness  for  the  State.  He  testified  to 
substantially  the  same  facts  as  did  the  first  witness,  and  in  addition 
that  he  had  been  familiar  with  the  bull  described  for  more  than  a 
year  prior  to  the  time  it  was  driven  off  from  the  range  by  the  de- 
fendant and  Tom  Stewart.  He  had  often  noticed  the  brand  as  it 
originally  was,  and  was  certain  that  it  was  D  M  up  to  the  morning 
of  May  18,  1885.  The  witness  saw  the  bull  back  on  the  range  a  few 
days  after  it  was  taken  away  as  before  described. 

Doc  Hardin,  the  next  witness  for  the  State,  testified  that  he  saw 
the  bull  mentioned  in  the  indictment  prior  to  May  18,  1885,  at  which 
time  the  brand  was  D  \1.  He  next  saw  the  animal  some  two  or 
three  weeks  after  the  defendant  was  arrested  for  stealing  it.  The 
brand  then  had  the  appearance  of  having  been  changed  to  D  M  by 
running  a  line  down  from  the  top  of  the^rst  line  of  the  VI.  The 
witness  regarded  this  animal  as  an  estray,  and  had  heard  other  resi- 
dents of  the  neighborhood  speak  of  it  as  an  estray.  Up  to  the 
examining  trial  of  the  defendant,  when  arrested  on  the  charge  of 
stealing  this  animal,  the  witness  had  never  heard  of  an  owner  or 
claimant  of  the  bull.  Witness  heard,  subsequent  to  that  trial,  that 
the  animal  belonged  to  John  Harris.  Witness  was  not  before  the 
grand  jury  which  found  the  indictment  in  this  case. 
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Mr.  Elias  testified,  for  the  State,  that  he  had  known  the  bull  in 
question  for  about  one  year  prior  to  May  18,  1885,  during  which 
tirae  it  ran  on  the  range.  The  original  brand  on  the  animal  was 
D  M.  Witness  knew  that  neither  the  defendant  nor  Tom  Stewart 
had  any  stock  in  their  possession  when  arrested,  save  the  animals 
they  were  riding.  Witness  was  present  and  saw  the  defendant  and 
Stewart  arrested.  The  arrest  was  made  on  May  19,  1885,  whicli 
was  Wednesday.  On  the  following  Saturday  the  witness  saw  the 
bull  back  on  the  range.  The  brand  had  been  changed  to  D  K 
The  change  appeared  to  have  been  made  by  scraping  the  hair  and 
grain  of  the  skin  with  a  knife  or  other  sharp  instrument  in  such 
manner  as  to  make  the  left  stem  of  the  M.  Up  to  the  day  of  the 
examining  trial  of  this  defendant,  upon  the  charge  of  stealing  this 
animal,  the  witness  knew  it  as  an  estray,  and  knew  that  it  was  so 
regarded  in  the  neighborhood.  On  the  day  of  the  examining  trial, 
the  witness  and  John  Ayers  examined  the  records  of  marks  and 
brands,  and  found  the  original  brand  of  record.  Witness  was  in 
town  during  the  first  week  of  the  present  term  of  the  court,  but  was 
not  before  the  grand  jury  which  indicted  the  defendant  for  the  theft 
of  this  animal. 

John  Beard  was  the  next  witness  for  the  State.  He  testified  that 
he  knew  the  defendant,  and  saw  him  and  Tom  Stewart  together  in 
May,  1885.  They  were  then  in  possession  of  a  small  red  bull,  which 
they  were  driving  along  the  lane  near  John  Tunnell's  field.  The 
bull  was  dragging  a  rope  secured  to  his  horns.  He  w^as  an  animal 
about  two  years  of  age,  small  in  size  and  red  of  color,  but  witness 
did  not  notice  his  brand.  Witness  asked  defendant  and  Stewart 
where  they  got  the  animal.  They  replied  that  they  got  him  "over 
on  Leon,"  that  they  had  sold  the  animal  and  were  now  taking  him 
to  the  prairie. 

John  Ayers  testified,  for  the  State,  that  he  had  known  the  little 
red  bull  mentioned  in  this  indictment  for  a  considerable  time  prior 
to  the  arrest  of  the  defendant  upon  the  charge  of  having  stolen  it 
The  witness,  up  to  the  day  of  the  arrest  of  the  defendant,  had  re- 
garded the  animal  as  an  estray,  and  had  heard  several  of  the  neigh- 
bors speak  of  it  as  an  estray.  No  one  seemed  to  know  of  its  owner, 
or  that  any  one  claimed  it.  The  witness  examined  the  record  of 
marks  and  brands  of  Comanche  county  a  few  days  subsequent  to 
the  arrest  of  the  defendant,  and  found  the  original  brand  recorded, 
which  record  bore  the  indorsement  of  transfer  to  John  R.  Harris. 
When  the  witness  made  this  discovery  he  went  to  Mrs.  Harris  to 
inquire  about  the  ownership  of  the  animal.    Mrs«  Harris,  who  lived 
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within  four  hundred  yards  of  the  coart-hoase,  told  the  witness  that 
John  Harris  owned  the  animal. 

Mrs.  Harris  was  the  next  witness  for  the  State.  She  testified  that 
she  was  the  mother  of  John  R.  Harris,  who  died  on  the  14th  day  of 
October,  1884.  The  property  left  by  John  R.  Harris  had  been 
divided  among  his  heirs.  Some  of  the  property  which  ho  possessed 
at  his  death  had  never  been  secured  by  his  representatives. 

T.  O.  Moore  was  the  next  witness  for  the  State.  He  testified 
that  he  was  the  foreman  of  the  grand  jnry  which  presented  the  bill 
of  indictment  in  this  cas^  As  the  foreman  of  that  grand  jury,  be 
returned  into  the  district  court  of  Comanche  county,  on  behalf  of 
the  grand  jary,  the  indictment  which  charged  the  defendant  with 
the  theft  of  the  bull  in  question.  Witness  identified  the  indictment 
and  his  signature  to  the  same,  and  testified  that  the  animal,  of  the 
theft  of  which  it  charged  the  defendant  and  Tom  Stewart,  was  an 
estray,  so  far  as  the  grand  jurors  knew  when  they  returned  the 
indictment.  From  the  evidence  adduced  before  them  in  their  ex- 
amination into  the  case,  the  grand  jurors  arrived  at  the  conclusion 
that  the  animal  was  an  estray,  and  that  its  owner  was  unknown. 

Cross-examined,  the  witness  testified  that  the  only  inquiry  made 
by  the  grand  jury,  when  they  found  the  indictment,  as  to  the  own- 
ership of  the  animal,  was  confined  to  the  written  evidence  adduced 
at  the  examining  trial,  which  was  submitted  to  them  by  Justice  of 
the  Peace  Brown,  who  held  the  said  examining  trial.  The  grand 
jnry  raa()e  no  examination  of  the  records  of  marks  and  brands  of 
Comanche  count}^  before  it  voted  the  indictment  in  this  case,  nor 
did  it  call  any  witnesses  before  it  to  testify  in  person,  before  voting 
the  indictment.  Witness  knew  Elias  Odell,  the  Smart  boys,  Doc 
Hardin  and  John  Ayers,  witnesses  on  this  trial,  and  knew  that  they 
lived  in  Comanche  county  within  six  and  eight  miles  of  the  court 
house.  None  of  the  said  witnesses  were  before  the  grand  jury,  nor 
was  any  effort  made  to  secure  their  attendance  to  testify  in  person. 
He  bad  been  advised  that  it  was  within  the  power  of  the  grand  jury 
to  return  an  indictment  upon  the  testimony  taken  before  the  exam- 
ining trial,  as  it  was  reduced  to  writing,  if  it  believed  such  evidence 
sufficient.  The  grand  jury  had  a  very  large  amount  of  work  before 
it,  and  made  no  further  examination  into  the  question  of  ownership 
than  to  look  to  the  written  evidence  brought  up  from  the  examining 
court.    He  made  no  examination  of  the  records  of  marks  and  brands. 

The  State  next  introduced  in  evidence  the  certificate  of  the  county 
clerk  of  Comanche  county,  certifying  that  the  record  of  the  marks 
and  brands  of  Comanche  county  showed  that  the  D  M  brand  was 
Vou  SIX— 80 
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recorded  in  the  name  of  Qeorge  W.  Dickens,  and  that  the  same  bore 
the  indorsement,  '^Transferred  to  John  R.  Harris." 

The  motion  for  new^  trial  raised  the  questions  discussed  in  the 
opinion. 

Jenkine  dk  Lindsey^  for  the  appellant. 

J.  H.  BurtSj  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  the  theft  of  a  two-year-old 
bull,  the  property  of  some  person  to  the  grand  jurors  unknown. 
Upon  the  trial  it  appears  that  the  bull  belonged  to  the  estate  of 
John  Harris,  and  that  the  mark  and  brand  upon  the  bull  were  re- 
corded in  the  county  of  the  prosecution.  No  witness  was  before 
the  grand  jury,  the  bill  being  found  upon  the  written  evidence 
taken  before  the  examining  court.  Two  of  the  witnesses  who  were 
before  the  examining  court,  though  not  informed  at  that  time, 
lelirned,  however,  before  the  grand  jury  met,  that  the  bull  belonged 
to  Harris.    This  information  was  obtained  from  the  records. 

It  is  a  well  settled  rule  tha»t  when  the  grand  jury  could  have  as- 
certained the  name  of  the  owner  of  stolen  property  by  the  use  of 
reasonable  diligence,  it  is  their  dut}*^  to  do  so,  and,  failing  in  this 
dnty^  a  new  trial  should  be  granted.  {Brewer  v.  ITie  State,  18  Texas 
Ct.  App.,  466;  Williameon  v.  TA^  StaU,  13  Texas  Ct.  App.,  514; 
Jorasco  v.  The  State^  6  Texas  Ct.  App.,  288.) 

In  this  case,  though  the  means  were  quite  accessible,  there  was 
not  the  slightest  effort  made  by  the  grand  jury  to  discover  the 
owner,  and  hence,  this  being  developed  on  the  trial,  a  new  trial 
should  have  been  granted. 

While  we  do  not  intend  to  intimate  that  an  indictment  presented 
ivithout  having  the  witnesses  before  the  grand  jury  ^ould  be  bad, 
or  that  this  matter  could  be  inquired  into  by  the  party  indicted  in 
any  manner,  still  we  desire  to  condemn  such  practice. 

Because  a  new  trial  should  have  been  granted  upon  the  ground 
above  stated,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded 

[Opinion  .delivered  November  28,  1885.] 


Digiti 


ized  by  Google 


r^ 


1885.]    •      '  McGciRE  V.  Tab  State.  AQ^l 

OpinioD  of  the  court. 


[No.  1978.] 
We8.  McGuirb  v.  The  State. 

Tbevt—  Fact  Case. —  See  the  opinion  inextenao  for  evidence  lield  insufficient 
to  support  a  conviction  for  thef  L 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  before 
the  Hon.  T.  B.  Wheeler. 

The  conviction  was  for  the  theft  of  a  cow  and  calf,  the  property 
of  J.  0.  Oray,  in  Comanche  county,  Texas,  and  the  penalty  assessed 
against  the  appellant  was  a  term  of  two  years  in  the  penitentiary. 

The  evidence  is  sufficiently  summarized  in  the  opinion  of  the 
court. 

Lindsey^  Shropshire  dk  Jenkins^  for  the  appellant. 

J.  H.  BurtSj  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  the  theft  of  cattle,  the 
property  of  J.  C.  Gray.  There  was  no  fact  established  by  Gray 
save  the  want  of  his  consent  to  the  taking. 

It  appears  from  the  record  that  Columbus  Thornton  and  his  son, 
A.  L.  TbcH'nton,  were  plowing  in  a  field  situated  on  the  public  road 
leading  from  De  Leon  to  Comanche;  that  there  was  a  gate  to  the 
field  in  which  the  Thorntons  were  plowing;  that  one  Sam  Cox  and 
defendant  were  seen  to  drive  Gray's  cow  and  calf  through  this  gate, 
and  that,  when  they  got  them  in,  they  followed  behind  together, 
for  about  fifty  or  one  hundred  yards,  when  defendant  turned  off 
and  rodeop  to  where  Columbus  Thornton  was.  Cox  driving  them 
on  alone,  up  to  the  fence,  pulled  it  down,  and  put  them  in  John 
McGuire^s  pasture,  in  which  pasture  John  McGuire  had  a  bunch  of 
cattle. 

These  are  the  only  criminative  facts  against  defendant. 

Some  time  after  Cox  and  defendant  drove  the  cattle  through  the 
gate,  Columbus  Thornton  saw  Cox,  when  he.  Cox,  asked  him  if  he 
bid^eeo  tbem  driving  a  cow  and  calf  through  the  field.  Thornton 
itaied  tbat  lie  had.  Cox  then  said  that  he  understood  that  Thornton 
knew  the  owner  of  the  cattle.  Thornton  said  he  thought  that  they 
belonged  to  Gray.  Cox  replied  that  be  was  right, —  that  he  ^^  put 
her  into  John  McGuire  and  got  the  money  for  her." 

.The  record  also  informs  us  that  Cox  was  tried  and  convicted  for 
the  theft  of  these  cattle,  and  is  now  in  the  penitentiary. 
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John  McGuire^  brother  of  defendant,  states  that  in  the  early  part 
of  February,  1884,  he  was  getting  up  cattle  to  ship;  that  he  had 
furnished  Cot  with  $3,000,  which  was  to  be  paid  in  cattle;  that  be 
received  cattle  several  times  from  Cox ;  that  the  Gray  cattle  were 
in  his  herd,  but  that  with  others  the  cow  and  calf  got  out  of  the 
pasture,  and  that  he  got  defendant  to  go  with  Cox  to  get  her  up, 
and  that  defendant  did  go  with  Cox  and  they  brought  her  and  the 
calf  back;  that  defendant  was  employed  by  him  to  assist  in  gather- 
ing up  cattle;  that  defendant  was  a  farmer  and  not  a  stockman; 
that  he  paid  Cox  for  the  cow  and  calf. 

There  is  some  evidence  tending  to  show  that  defendant  made  con- 
tradictory statements  relating  to  these  cattle.  This,  however,  was 
before  he  w^as  charged  with  the  theft. 

Placing  the  facts  against  defendant  in  their  strongest  light,  the 
State's  case  is  one  of  recent  possession ;  not  a  case  of  recent  possession 
unexplained  when  called  upon  to  explain,  but  simply  recent  posses- 
sion. This,  it  has  been  held,  and  we  think  properly,  is  insufficient. 
But  this  is  stating  the  case  too  strongly  against  defendant.  Do  the 
facts  show  him  in  recent  possession  —  such  possession  as  would  call  for 
explanation?  We  think  not;  for,  while  it  is  true  that  he  was  driv- 
ing the  cattle  with  Cox,  still  there  is  no  pretense  that  he  claimed 
them.  So  far  as  the  testimony  goes,  defendant  simply  assisted  Cox 
in  driving  them  into  the  gate,  and  some  hundred  yards  farther  on 
towards  the  fence,  when  Cox  continued  on  with  the  cattle.  This 
may  have  been  merely  a  neighborly  act  and  nothing  more. 

But  concede  that,  without  explanation,  this  act  should  be  consid- 
ered sufficient  —  which  is  not  admitted  —  a  reasonable  explanation 
was  established  by  the  testimony  of  John  McGuire,  most  powerfully 
supported  by  the  surrounding  facts. 

But  it  may  be  urged  that  the  evidence  is  sufficient  because  he  pro- 
posed to  pay  the  witness,  Stone,  to  swear  that  he  bad  nothing  to  do 
with  the  stealing  of  the  Gray  cattle.^  Before  the  trial  (how  long  wc 
are  not  informed),  this  man  Stone  had  been  in  jail,  charged  with  the 
theft  of  a  horse;  and,  while  in  jail,  some  person,  the  record  does  not 
state  his  name,  offered  to  bail  him  if  he  would  testify  for  the  State 
in  this  case.  This  proposition  seems  to  have  been  accepted,  for  he 
states,  '^  I  am  now  on  bond."  It  seems  that  defendant  had  been  be- 
fore tried  upon  this  charge,  and  that  this  man  was  a  witness,  and 
that  on  the  first  trial  "  he  did  not  testify  to  these  facts."  He  also 
states  that  defendant  is  a  witness  against  him  on  the  charge  of  theft 
of  a  horse. 

To  condense:  a  man  is  in  jail. on  the  charge  of  theft  of  a  horse; 
he  is  offered  bail  if  he  will  testify  for  the  State  in  a  case  against  a 
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defendant  who  is  a  witness  against  bim  upon  the  accusation  for  the 
horse  theft.  He  accepts,  is  bailed  oat  and  testifies ;  be  has  been  on 
the  stand  before,  but  said  nothing  of  the  offered  bribe.  Kow  we 
would  ask»  will  an  honest  man  give  credence  to  Such  a  witness,  thus 
surrounded?  Should  a  citizen  be  convicted  upon  the  testimony  of 
such  a  witness?  Will  justice  or  public  policy  be  subserved  by  a  con- 
viction obtained  upon  evidence  from  such  a  source?  Should  the 
evidence  of  such  a  witness  be  used  to  strengthen  other  facts,  not 
safficient  within  themselves,  so  as  to  secure  a  conviction?  We  think 
oot.  Wo  do  think  that  the  State  must  be  hard  pressed  indeed  when 
she  condescends  to  resort  to  the  evidence  of  such  a  witness. 

We  are  of  the  opinion  that  the  evidence  in  this  case  is' not  of  such 
cogent  and  conclusive  nature  as  is  required  to  sustain  a  conviction 
for  felony.     The  judgment  is  reversed  and  the  cause  reroandedi 

Reversed  and  remanded. 

[Opinion  delivered  November  28,  1885.] 


[No.  2120.] 
Oliver  Spain  v.  The  State, 

1.  THKrr.—  Indictment  for  theft,  failing  to  allege  that  the  property  wbs  fraud- 

tUenUy  taken,  is  insufScient  to  charge  the  offense. 

2.  Sake. —  Note  the  suggestion  of  the  court  as  to  descriptive  averments  in  aQ 

indictment  for  theft  of  animals  of  the  equine  species,  which  sliould  be  ob- 
served. 

Appeal  from  the  District  Court  of  Grimes.  Tried  below  before 
the  Hon.  Benton  Eandolph. 

The  conviction  in  this  case  was  for  the  theft  of  a  colt,  the  prop- 
erty of  David  SoUey,  in  Grimes  county,  Texas,  on  the  25th  day  of 
October,  1883.  A  term  of  five  years  in  the  penitentiary  was  the 
penalty  assessed  against  the  appellant. 

McDaniel  dH  Dodd^  for  the  appellant. 

J.  B.  Burts^  Assistant  Attorney-General,  for  the  State. 

WiLLSON,  JuDOE.  This  conviction  is  for  the  theft  of  a  colt,  and 
the  indictment  fails  to  allege  that  the  taking  was  fraudvlent  and  is 
therefore  substantially  defective.  {Shan  v.  The  State,  18  Texas  Ct. 
App.,  225.) 
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It  is  urged  by  defendant's  counsel  that,  as  the  evidence  shows  that 
the  animal  was  three  }^ears  old  when  taken,  it  was  not  a  col^^ 
alleged  in  the  indictment,  and  that  therefore  there  is  a  fatal  vari- 
ance between  the  allegation  and  the  proof.  This  appeal  has  been 
prosecuted  solely  upon  this  supposed  error.  It  is  unnecessary  that 
we  should  decide  the  question,  but  we  will  take  occasion  to  remark 
that  it  is  as  easy,  in  charging  this  offense,  to  describe  the  animal  as 
a  horse  as  it  is  to  describe  it  as  a  ooUy  and  by  so  doing  this  question 
could  not  arise. 

Because  the  indictment  is  fatally  defective  the  judgment  is  re- 
versed and  the  prosecution  is  dismissed. 


Reversed  and  diamissed. 


[Opinion  delivered  December  2,  1885.] 


I  19    4701 

[No.  2028.] 
J.  E.  Rose  v.  The  State. 

1.  Term  Detined— Charge  op  the  Court.— "  Wilful,"  as  that  term  is  used 
in  the  penal  statutes,  means  with  evil  intent  or  legal  malice,  or  without  legal 
ground  for  believing  the  act  to  be  lawful.  A  charge  which  defined  tlie  legal 
meaning  of  the  word  **  wilful"  as  **  voluntarily  and  knowingly  '*  was  erro' 
neous. 

^,  Malicious  Mischief. — See  the  opinion  in  extensotor  a  state  of  facts  ^d 
:  insufficient  to  support  a  conviction  for  malicious  mischief  by  wilfully  and 
mischievously  injuring  the  personal  property  of  another. 

8.  Complaint  —  Information.— A  complaint  is  a  necessary  prerequisite  to  the 
'validity  of  a  prosecution  by  information,  and  the  record  on  appeal  sliould 
bring  up  the  complaint. 

Appeal  from  the  County  Court  of  Van  Zandt     Tried  below 
•     before  the  Hon.  J.  G.  Russell,  County  Judge. 

The  opinion  of  the  conrt  discloses  the  nature  of  the  case,  and 
states  sufficiently  the  import  of  the  evidence  adduced  upon  the  trial 
The  penalty  imposed  was  a  fine  of  $10. 

C.  B.  Eilgore^  for  the  appellant. 

J.  B'  BurtSy  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  This  prosecution  was  instituted  and  conviction 
obtained  under  article  683  of  the  Penal  Code..  It  is  charged  in  the 
information  that  the  defendant  did  wilfully  and  mischievously  in jar« 
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personal  property  belonging  to  one  Herchbarg,  by  throwing  and 
kicking  the  goods,  wares  and  merchandise  of  the  said  Herchbarg 
into  the  street. 

The  evidence  shows  that  Herchburg  was  engaged  in  mercbandis* 
ingin  the  town  of  Wills  Point,  his  store-house  fronting  on«a  side- 
walk and  street  of  said  town;  that  his  clerk  had  piled  up  a  lot  of 
trunks  on  the  sidewalk  in  front  of  said  store-house,  and  had  placed 
on  top  of  the  trunks  some  r^ady-made  clothing — a  boy's  suit, —  and 
on  top  of  all  had  placed  a  plank  some  four  or  five  feet  long^ 
reaching  diagonally  into  the  sidewalk;  had  also  hung  a  quilt  or 
comfort  entirely  across  the  sidewalk,  sufficiently  high,  perhaps,  for 
a  person  of  ordinary  height  to  walk  under  it,  though  one  witness 
said  that  he  had  to  stoop  to  pass  nnder  it.  The  sidewalk  was  eight 
or  ten  feet  wide,  but  the  greater  portion  of  it  was  obstructed  by  the 
trunks  and  goods,  leaving  only  about  three  feet  passway. 

This  being  the  condition  of  affairs,  the  defendant  appeared  upon^ 
the  scene,  and  inquired  of  the  clerk  who  had  placed  the  goods  on 
the  sidewalk,  if  he  intended  to  move  those  goods,  remarking  that  if 
he  was  not  going  to  move  them,  he,  defendant,  would  move  them. 
The  clerk  replied  that  he  was  not  going  to  move  them,  and  there- 
upon the  defendant  knocked  and  kicked  down  the  trunks  and  cloth- 
ing, and  pulled  down  the  quilt  or  comfort,  and  left  the  goods  upon 
the  ground.  These  are  substantially  the  facts  of  the  case  as  we  find 
them  stated  in  the  record. 

The  court  instructed  the  jury  that  the  term  "  wilfully,"  as  used  in 
the  statute,  meant  "voluntarily  and  knowingly."  This  was  error. 
The  word  "wilful," 'when  used  in  a  penal  statute,  means  with  evil 
intent,  or  legal  malice,  or  without  reasonable  ground  for  believing 
the  act  to  be  lawful.  {Thomas  v.  The  State,  14  Texas  Gt.  App.,  200.) 
There  can  be  no  question  but  what  the  defendant  committed  the  act; 
voluntarily  and  knowingly.  But  this  does  not  necessarily  prove 
that  his  intent  was  evil,  or  that  he  did  not  have  reasonable  grounds 
for  believing  that  he  had  a  lawful  right  to  remove  the  obstructions 
from  the  sidewalk. 

The  sidewalk  was  public  property,  a  public  way  constructed  for 
the  convenience  and  use  of  the  public  generally.  What  right  had 
Herchburg's  clerk  to  obstruct  it?  None  whatever  thatt  we  are  awarQ 
of.  It  is  a  penal  offense  to  wilfully  obstruct  a  public  street,  and  a 
sidewalk  is  a  part  of  a  public  street.  (Penal  Code,  art.  405.)  De- 
fendant had  the  legal  right  to  pass  along  that  sidewalk,  and  we 
think  he  had  reasonable  grounds  for  believing  that  it  was  lawful 
for  him  to  remove  the  obstructions  which  be  found  therein.    It  is 


Digiti 


ized  by  Google 


472  19  T;bxa8  Codet  of*  Appeals.  [Tyler  Tenn, 

Statement  of  the  case. 

not  necessary  that  we  should  here  decide  whether  or  not  he  bad  the 
lawful  right  to  clear  the  sidewalk  of  the  obstructions.  We  shall 
not  pause  to  investigate  this  question.  We  are  inclined  to  the 
opinion,  however,  that  any  citizen  had  the  right  peaceably  to  re- 
move the  obstructions.  We  do  decide,  however,  that  the  evidence 
fails  to  show  that  the  defendant,  either  wilfully  or  mischievously, 
within  the  legal  meaning  of  those  terms,  committed  the  act  of  which 
he  has  been  convicted. 

Again,  it  does  not  appear  from  the  evidence  that  the  goods  were 
injured.  The  clothing  was  thrown  down  on  the  ground,  and  some 
dirt  or  dust  thereby  got  on  them,  but  they  wore  immediately 
brushed,  and  were  as  valuable  as  before.  We  think  the  evidenoe 
wholly  fails  to  sustain  the  conviction,  and  the  prosecution,  to  our 
minds,  seems  frivolous,  if  not  malicious. 

Again,  in  the  record  before  us,  there  is  no  complaint  A  prose- 
cution by  infoimation  cannot  be  carried  on  without  a  complaint^ 
and  the  complaint  should  appear  in  the  record  on  appeal  to  this 
court.  {Lackey  v.  The  State^  14  Texas  Ct.  App.,  164.) 
.  Because  of  the  errors  mentioned,  and  because  the  conviction  is 
not  warranted  by  the  evidence,  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Reversed  aiid  remanded. 

[Opinion  delivered  December  2,  1885.] 


1 


[No.  2129.J 
Jacob  Schuesbleb  v.  The  State. 

Practice  —  New  Trial  —  Insanitt. —  In  a  trial  for  burglary  the  defendant  pre- 
Tented  his  counsel  from  setting  up  the  defense  of  insanity,  but  some  evidenoe 
of  that  defense  was  elicited  at  the  trial,  and  the  motion  for  a  new  trial  exhib- 
ited material  and  newly-discovered  evidence  of  the  same  character.  Hdd^ 
that  a  new  trial  should  have  been  granted,  notwithstanding  there  was  no 
diligence  used  to  obtain  the  newly-discovered  evidence  at  the  trial. 

Appeal  from  the  District  Court  of  Mason.  Tried  below  before 
the  Hon.  A.  W.  Moursund. 

This  appeal  is  prosecuted  from  a  conviction  for  burglary,  and  a 
judgment  in  accordance  with  the  verdict,  which  assessed  the  penalty 
at  a  term  of  five  years  in  the  penitentiary.  The  indictment  charged 
the  burglary  of  the  dwelling-house  of  August  Apelt,  in  Mason 
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coanty,  Texas,  on  tbe  lOtb  day  of  Jane,  1884,  and  the  theft  there- 
from of  certain  personal  property  of  said  August  Apelt,  consisting 
of  one  gold  breast-pin,  one  pair  of  cuff  battons^  one  jack-plane,  four 
towels,  and  one  six-sbooter. 

August  Apelt  was  tbe  first  witness  for  tbe  State.  He  testified 
that  ho  lived  in  Mason  county,  Texas,  about  five  miles  northeast 
from  tbe  town  of  Mason.  He  was  acquainted  with  tbe  defendant, 
whom  be  identified  in  court.  '  Tbe  witness,  in  company  with  his 
wife,  left  bis  home  on  tbe  lOtb  day  of  June,  1884,  in  tbe  morning, 
to  spend  tbe  day  at  the  house  of  a  neighbor.  Leaving  home  be 
closed  all  of  tbe  doors  to  bis  bouse,  and  saw  that  all  of  the  windows 
were  down.  On  bis  return  tbat  evening  be  found  one  of  tbe  win- 
dows raised,  and  tbe  articles  stored  in  tbe  house  were  scattered 
about  in  great  confusion.  Investigation  disclosed  tbat  several  articles 
b^d  been  taken  from  tbe  bouse,  and  among  them,  which  witness 
then  missed,  were  a  suit  of  clotbes,  a  half  sack  of  coffee,  a  jack-plane, 
a  gold  breast-pin,  a  pair  of  sleeve  buttons,  a  clotbes  brush,  four 
towels,  some  knitting  cotton,  and  a  lady's  overcoat  which  belonged 
to  his  wife.  Witness  tben  proceeded  to  search  for  indications  of  the 
presence  of  an  intruder,  and  found  foot-prints  about  the  place  made 
by  someone  walking  in  stocking-feet.  Tbe  witness  and  Fritz  Lei- 
fester  followed  this  track  from  tbe  house  through  a  small  field,  for 
about  four  hundred  yards,  when  it  was  lost.  Following  this  trail  a 
second  time,  witness  found  his  six-sbooter  where  it  had  been  dropped 
by  tbe  person  who  took  it  from  the  witness's  house. 

Acting  upon  certain  information  which  he  obtained  from  persons 
living  in  the  neigbborbood,  tbe  witness,  on  the  morning  after  the 
burglary,  went  to  the  town  of  Mason  and  sued  out  a  search  war- 
rant to  search  tbe  premises  of  tbe  defendant.  He  tben  went  to  the 
defendant's  house  with  Sheriff  Butler,  and  aided  in  tbe  search,  wbich 
resulted  in  tbe  discovery  in  a  trunk  of  tbe  gold  breast-pin,  the 
sleeve  buttons,  the  clothes  brush,  the  four  towels,  tbe  jack-plane, 
and  tbe  knitting  cotton.  The  sheriff  got  tbe  trunk  key  from  tbe 
defendant's  wife.  The  defendant  and  his  brother  Charley  were  out 
at  tbe  cow  pen  when  the  witness  and  the  sheriff  first  came  in  view 
of  tbe  house.  As  soon  as  he  saw  the  witness  and  the  sheriff,  the 
defendant  started  off  in  the  direction  of  his  father's  house,  and 
passed  around  bis  own  bouse  as  though  to  avoid  tbe  sheriff.  The 
sheriff  intercepted  and  arrested  him.  While  tbe  search  of  the 
premises  was  in  progress,  the  defendant  managed  to  elude  Messrs. 
Ainsworth  and  Henry,  in  whose  charge  the  sheriff  left  bim,  and 
escaped.    The  sheriff  and  Fritz  Leifester  pursued  him  on  horseback^ 
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but  failed  to  overhaul  him.  The  house  of  the  defendant  was  situ- 
ated about  one  mile  and  a  half  distant  from  the  witness's.  The 
track  which  the  witness  followed  from  his  house  through  the  field, 
and  on  which  he  found  his  six-shooter,  led  in  the  direction  of  the 
defendant's  house.  The  witness  never  gave  the  defendant  permis- 
sion either  to  enter  his  house  or  to  take  the  articles  mentioned 
therefrom.    Witness  had  never  recovered  the  half  sack  of  coflFee. 

Cross-examined,  the  witness  testified  that  he  was  absolutely  cer-  | 

tain  that  the  articles  mentioned  as  those  taken  from  the  defendant's 
trunk  were  his,  the  witness's,  and  were  taken  from  his  house  on  the 
10th  day  of  June,  188^.  The  defendant  was  a  married  man  and 
lived  in  a  house  separate  from  his  father,  but  in  the  same  yard. 
Witness  had  known  the  defendant  some  three  or  four  years,  and 
believed  that  the  defendant  was  possessed  of  enough  intelligence  to 
discriminate  between  right  and  wrong.  The  defendant  made  trades 
on  his  own  account,  and  exchanged  labor  with  his  neighbors,  day 
for  day. 

J.  C.  Butler,  sheriff  of  Mason  county,  Texas,  testified,  for  the 
State,  that  on  or  about  the  12th  or  13th  day  of  June,  1884,  the  wit- 
ness August  Apelt  came  to  the  town  of  Mason  and  procured  war- 
rants for  the  arrest  of  the  defendant,  and  for  the  search  of  the 
defendant's  house  for  stolen  goods.  These  warrants  were  placed  in 
the  witness's  hands  for  execution,  and  the  witness,  with  Apelt  and 
Fritz  Leifester,  repaired  to  the  defendant's  house,  which  was  situ- 
ated about  six  miles  from  town.  Just  before  the  house  was  reached, 
witness  saw  the  defendant  out  at  his  cow  lot.  When  he  saw  the 
witness  and  his  party,  the  defendant  scaled  his  fence  and  started, 
by  a  back  way,  either  to  his  own  or  the  house  of  his  father,  which 
two  bouses  were  situated  in  the  same  inclosure  about  forty  yards 
apart.  Witness  intercepted  the  defendant  and  told  him  he  was 
under  arrest.  Defendant,  however,  refused  to  stop,  even  when  the 
witness  laid  his  hand  on  him,  and  struggled  so  violently  in  his  effort 
to  reach  the  house  that  he  tore  his  shirt  and  clothing.  Having  se- 
cured his  arrest,  the  witness  left  the  defendant  in  charge  of  James 
Ainsworth  and  George  Henry,  and  proceeded  to  execute  the  search 
warrant.  The  search  resulted  in  the  discovery,  in  the  bottom  of  8 
large  trunk  in  the  defendant's  house,  of  a  gold  breast-pin,  a  pair  of 
sleeve  buttons,  four  towels,  one  jack-plane,  one  clothes  brush,  and 
some  knitting  cotton;  all  of  which  articles  Apelt  claimed  as  his 
property,  and  to  have  been  taken  from  his  house.  Defendant's 
wife  was  present.  She  refused  at  first  to  surrender  the  key  to  the 
trunk,  declaring  that  it  cpntained  only  infants'  clothing.    -After  a 
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long  parley  witness  told  the  defendant's  wife  that  anless  she  sar- 
rendered  the  key  he  would  be  compelled  to  take  the  trunk  to  Mason. 
Thereupon  she  exacted  a  promise  from  the  witness  not  to  kill  the 
defendant,  and  gave  up  the  key.  While  the  search  of  his  trunk  was 
in  progress,  the  defendant  escaped  from  his  guards  and  got  into  his 
father's  house.  He  presently  emerged  with  a  Winchester  rifle  in 
bis  hand,  passed  back  with  it  through  his  father's  house,  and  ran 
off  through  the  fields.  Witness  and  Leifester  mounted  their  horses 
and  attempted  to  pursue  him,  but  could  make  no  progress  horse- 
back over  the  boggy  ground.  Defendant  made  good  his  escape,  but 
was  subsequently,  after  about  six  months,  recaptured  by  the  witness 
in  San  Angelo,  about  one  hundred  and  twenty  miles  distant  from 
Mason.  If  defendant  was  ever  back  in  Mason  county  after, his 
escape  in  1884,  until  he  was  brought  back  by  the  witness,  the  wit- 
ness did  not  know  it. 

James  Ainsworth  testified  that  he  was  at  the  defendant's  house 
when  the  latter  was  arrested  for  the  burglary  of  Apelt's  house  in 
June,  1884.  Defendant  was  left  in  charge  of  the  witness  and 
George  Henry  while  Sheriff  Butler,  Apelt  and  Fritz  Leifester  were 
in  the  house  searching  for  Apelt's  missing  articles.  He  ran  into 
his  father's  house  and  presently  returned  to  the  front  door  with  a 
Winchester  rifie  leveled  on  witness  and  Henry.  He  then  sprang 
through  a  rear  window  and  ran  off  through  a  field.  Sheriff  Butler 
and  Fritz  Leifester  pursued  him  on  horseback  but  failed  to  overtake 
him.  The  witness  saw  the  defendant  again  late  that  evening,  near 
Valley  Springs,  in  Llano  county,  which  was  about  fifteen  miles  dis- 
tant from  his  home.  He  was  coming  down  a  mountain  when  wit- 
ness first  saw  him  on  that  evening,  the  Winchester  still  in  his  hands 
but  the  butt  pointed  towards  witness.  He  hallooed  to  witness^ 
came  to  the  camp  where  witness  and  Henry  were,  laughing,  and 
passed  the  night  in  that  camp.  He  said  that  night  that  he  was 
sorry  be  went  into  August  Apelt's  house;  that  Ragety  Hampty  had 
two  pistols,  pulled  them  out  and  showed  them  to  him,  and  then 
took  position  and  stood  watch  while  he  went  into  Apelt's  house*'. 
Defendant  then  asked  if  the  sheriff  and  Apelt  found  anything  in 
his  house.  Witness  told  him  what  they  found,  and  he  remarked  r 
**Why  in  the  b — 11  didn't  my  wife  and  Charley  hide  them  so  he 
couldn't  find  them?"  Witness  asked  him  to  tell  where  the  half  saclc 
of  coffee  was;  that  it  would  do  no  one  any  good  now,  and  that  if* 
he  would  tell  witness  where  to  find  it,  he,  witness,  would  get  it  and 
return  it  to  Apelt.  Defendant  replied  that  the  coffee  was  safe  and 
would  do  somebody  some  good,  and  refused  to  tell  the  .witness 
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where  it  was.  Defendant  slept  that  night  in  the  brash  about  one 
hundred  yards  from  the  camp.  He  slept  on  his  gun,  and,  after 
breakfasting  with  witness  and  Henry  next  morning,  went  off 
through  the  woods.  He  boasted  of  his  ingenuity  in  making  b\& 
escape.  He  said  that  while  the  women  folks  were  ^^  taking  on," 
and  he  waving  his  hands  as  though  to  quiet  them,  he  kept  getting 
gradually  closer  to  the  house  of  his  father  until  near  enough,  whec 
he  sprang  through  the  door  and  secured  the  gun. 

George  Henry  was  the  next  witness  for  the  State.  His  testimony 
'  was  almost  verbatim  the  same  as  that  of  the  witness  Ainsworth, 
even  to  the  conversation  with  the  defendant  at  camp  on  the  nigbt 
after  the  escape,  about  the  half  sack  of  coffee,  which  he  related  in 
the  same  words,  as  having  transpired  between  himself  and  de- 
fendant. 

Fritz  Leifester  testified,  for  the  State,  that  be  went  with  Sheriff 
Butler  to  the  defendant's  house  to  exewte  a  search  warrant  on  the 
day  after  the  burglary  of  Apelt's  house.  Most  of  the  articles 
claimed  by  Apelt  to  have  been  taken  from  his  house  were  found  in 
a  large  trunk  in  the  defendant's  house.  Witness  saw  the  tracks  de- 
scribed by  Apelt  at  Apelt's  house,  and  followed  them  through  a 
small  field  and  across  a  branch  in  the  direction  of  the  defendant's 
house.  Witness  told  Apelt  if  the  burglar  was  the  man  whom  he 
suspected,  his  tracks  would  be  found  in  the  field  at  the  branch 
spoken  of.  Accordingly,  they  went  to  the  branch  and  found  the 
tracks  there.  Apelt  then  went  to  Mason  and  sued  out  papers  for 
the  arrest  of  the  defendant  and  the  search  of  his  house. 

Cross-examined,  the  witness  testified  that  he  had  known  the  de- 
fendant during  the  past  five  years,  and  that,  for  that  time  at  least, 
the  defendant  had  borne  the  reputation  of  being  a  petty  thief.  He 
had  often  heard  the  defendant  accused  of  pilfering  small  articles. 
He  had,  since  he  had  known  the  defendant,  regarded  him  as  a  weak- 
minded  man.  His  mind  seemed  to  run  principally  on  thieving  and 
stealing, —  such  at  least  was  the  witness's  opinion,  based  upon  fre- 
quent conversations  with  him.  He  had  often  mentioned  small 
articles  to  the  witness  and  asked  witness  to  what  amount  bail  would 
be  exacted  if  he  stole  them,  and  on  one  occasion  he  asked  witness 
if,  after  stealing  a  yearling,  should  he  do  so,  and  forfeiting  his  bond, 
could  he  still  be  prosecuted  for  the  theft.  Witness  was  not  on  good 
terms  with  defendant, —  '^  don't  like  such  fellows." 

Ke-examined,  the  witness  testified  that  he  had  never  heard  of  the 
defendant  returning  or  paying  for  anything  he  had  ever  stolen,  and 
be  was  perfectly  satisfied  that  the  defendant  had  ample  ability  to 
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comprehend  the  natare  of  bis  acts,  and  distinguish  right  from  wrong 
in  regard  to  theft 

Samuel  Garnett  testified,  for  the  State,  that  he  lived  between  the 
houses  of  defendant  and  Apelt.  Shortly  after  noon  on  the  day  that 
Apelt's  house  was  burglarized,  witness  saw  a  man  with  a  bundle  on 
his  back  crossing  the  field,  going  from  the  direction  of  Apelt's 
house  towards  defendant's  house.  That  man  passed  witness's  house 
at  a  distance  of  about  two  hundred  yards.  Witness  was  satisfied 
then,  and  is  satisfied  now,  that  that  man  was  the  defendant. 

Cross-examined,  the  witness  testified  that  he  had  known  the  de- 
fendant for  several  years.  He  had  never  considered  him  very  intel- 
ligent, but  thought  him  capable  of  distinguishing  the  right  from 
the  wrong  in  regard  to  the  appropriation  of  other  people's  property. 
Defendant  was  a  married  man,  and  attended  to  his  business  just  as 
bis  neighbors  did.  Witness  had  frequently  exchanged  work  with 
him  on  terms  of  equality.    The  State  rested. 

Charles  Watenbaugh  testified,  for  the  defense,  that  he  had  lived 
in  Mason  county  some  twenty-two  years,  over  twenty  of  which,  or 
from  his  early  childhood,  ho  had  known  the  defendant.  The  de- 
fendant from  his  early  boyhood  was  simple-minded,  and  had  never, 
in  the  opinion  of  the  witness,  been  of  sound  mind.  He  has  always 
been  prone  to  say  and  do  foolish  things.  The  witness  did  not  re- 
gard him  sufliciently  sound  of  mind  to  distinguish  right  from 
wrong.  He  has  always  been  known,  during  witness's  acquaintance 
with  him,  as  "  Crazy  Jake." 

Wilson  Hey,  district  and  county  clerk  of  Mason  county,  was  the 
next  witness  for  the  defense.  He  testified  that  during  his  acquaint- 
ance with  the  defendant,  extending  over  several  years,  defendant 
had  been  known  as  *'  Crazy  Jake  Schuessler."  Witness  had  always 
regarded  him  as  simple,  weak-minded  and  foolish,  but  could  express 
no  opinion  as  to  his  ability  of  distinguishing  the  right  and  wrong 
of  theft. 

L.  P.  Badger  testified,  for  the  defense,  that  he  had  the  defendant 
in  his  employ  some  two  or  three  years  prior  to  this  trial,  and  paid 
him  the  ordinary  wages  for  such  work  as  he  did.  He  was  a  weak- 
minded,  foolish  person  then,  and  the  witness  did  not  think  him 
capable  of  distinguishing  right  from  wrong. 

Doctor  D.  J.  Grandstaff  testified,  for  the  defense,  that  he  was  a 
practicing  physician.  He  had  known  the  defendant  for  the  last 
seven  or  eight  years,  during  which  time  he  had  frequently  met  and 
conversed  with  him.  Witness  regarded  him  as  weak-minded.  He 
had,  in  the  opinion  of  the  witness,  but  little  mind.    He  had  some 
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tnind,  and  perhaps  enough  to  know  the  moral  and  legal  wrong 
of  theft,  bat  witness  could  not  say  positively  that  he  had  or  had 
not.  He  had  never  treated  the  defendant  for  either  mental  or 
physical  disorder.  As  a  general  rule,  kleptomaniacs  will  display  no 
disposition  to  retain  and  secrete  stolen  articles,  but  will  usually, 
when  charged  with  the  theft,  either  return  or  pay  for  the  articles,  if 
able. 

Doctor  C.  E.  Gatliff  testified  that  he  had  known  the  defendant 
as  a  weak-minded  person  for  fifteen  years  at  least.  Witness  could 
not  say  that  he  was  unable  to  distinguish  right  from  wrong  as  to 
to  theft.  Withess  had  never  examined  him  with  reference  to  his 
mental  organization,  but  he  certainly  was  not  well  balanced  men- 
tally. 

Several  witnesses  testified,  for  the  State,  in  rebuttal,  that  the  de- 
fendant was  possessed  of  enough  mind  to  know  the  right  or  wrong 
of  theft.  They  had  frequently  heard  of  defendant  stealing  small 
things,  but  never  heard  of  his  returning  or  paying  for  anything  he 
had  stolen. 

The  motion  for  new  trial  was  based,  in  part,  upon  the  affidavits 
of  several  witnesses,  setting  forth  facts  upon  which  they  predicated 
their  belief  that  the  mind  of  the  defendant  was  so  impaired  that  he 
was  totally  unable  to  distinguish  between  right  and  wrong  as  to  the 
crime  of  theft.  The  opinion  of  the  court  states  the  purport  of  the 
affidavit  of  the  counsel  for  the  defense  in  support  of  the  motion 
for  new  trial. 

Bridges  <6  FuUan^  for  the  appellant. 

J.  H,  BurtSy  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  We  are  of  the  opinion  that  the  court  erred  in 
refusing  to  grant  the  defendant's  motion  for  a  new  trial.  There 
was  some  testimony  adduced  on  the  trial  which  tended  to  show  that 
the  defendant,  at  the  time  he  is  charged  with  having  committed  the 
crime,  was  of  unsound  mind,  and  irresponsible  criminally  for  his 
acts.  It  is  shown  by  the  affidavit  of  his  counsel  that  he  was  averse 
to  and  protested  against  interposing  the  defense  of  insanity,  and 
would  give  no  information  which  would  enable  them  to  ascertain 
the  facts  as  to  his  mental  capacity.  Nor  could  they  obtain  such 
information  from  even  the  defendant's  father,  he  also  being  averse 
to  interposing  such  defense.  It  is  shown  by  affidavits  that,  after 
the  defendant's  conviction,  very  material  evidence  strongly  tending 
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to  establish  the  defense  of  insanity  came  to  the  knowledge  of  de- 
fendant's counsel. 

It  is  true  that  no  diligence  had  been  used  by  the  defendant  to 
discover  and  produce  this  testimony.  On  the  contrary,  his  desire 
was  that  such  testimony  should  not  be  resorted  to.  If,  in  fact,  the 
defendant  is  insane,  it  could  not  be  expected  that  he  would  use  dil- 
igence to  obtain  testimony,  and  the  law  would  not  exact  it  of  him. 
His  counsel  appear  to  have  used  reasonable  diligence  to  obtain  tes- 
timony, and  did  obtain  some  as  to  his  mental  condition,  and  show 
good  reason  why  they  did  not  produce  the  testimon}'  which  they 
show  can  be  produced  on  another  trial.  This  newly-discovered  evi- 
dence is. certainly  material,  and  calculated,  we*  think,  to  change  the 
result  on  another  trial.  It  appears  to  us  probable  that  the  defend- 
ant IS  not  a  responsible  person,  and  we  think  the  law  and  justice 
demand  that  he  should  have  a  new  trial.  Wherefore  the  judgment 
is  reversed  and  the  cause  is  remanded. 


Heveraed  and  remanded. 


[Opinion  delivered  December  2,  1885.] 


[No.  1913.] 
J.  E.  Eaikey  v.  The  State.  135  439, 

1.  Constitutional  Law  — Gran©  Jury— Case  Approved.— A  constitutional 
grand  jury  of  this  State,  such  as  alone  is  competent  to  return  a  valid  indict- 
ment, is  composed  of  the  exact  number  of  twelve  persons.  See  the  opinion 
in  exlenao  for  tlie  subject  discussed  and  elaborated,  and  note  the  approval 
of  the  decision  in  the  case  of  Lott  v.  The  State,  18  Texas  Ct.  App.,  627. 

3.  Same  —  Practice.—  Note  the  approval  of  the  rule  laid  down  in  Lott*s  case, 
9upra^  to  the  effect  that,  notwithstanding  the  failure  of  the  Code  toautliorize  a 
motion  tp  quash  an  indictment  upon  the  ground  of  such  illegal  organization 
of  the  grand  jury  which  presented  it,  objection  either  by  motion  to  quash 
or  in  arrest  of  judgment  is  available  as  against  the  indictment. 

8.  Sa>I£. — Challenge  to  the  Array  of  the  grand  jury  upon  the  ground  that 
it  was  composed  of  another  than  the  constitutional  number  of  twelve  per- 
sons is  not  authorized  by  article  877  of  the  Ck)de  of  Procedure,  when  independ- 
ently construed,  nor  when  construed  in  connection  with  articles  378,  880  and 
B81.  .  Indeed,  in  view  of  the  constitutional  provision  restricting  the  member- 
•  ship  of  the  grand  jury  to  twelve  persons,  it  is  beyond  the  power  of  the  Legis- 
lature to  enact  a  law  requiring  such  a  challenge,  inasmuch  as  one  accused  of 
a  felony  can  only  be  held  to  answer  to  an  **  indictment "  (Bill  of  Rights,  sec- 
tioa  10),  and  an  indictment  can  only  be  presented  by  a  constitutional  grand 
jury.    Bee  the  opinion  in  escteiMo  on  the  quention. 
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4.  Same. —  It  is  insisted  in  behalf  of  the  State  that  the  objection  to  the  indiot- 

ment,  being  raised  for  the  first  time  in  this  court,  comes  too  late.  HeUi^  that 
the  position  is  not  well  taken.  No  objection  can  come  too  late  which  dis- 
closes that  a  person  has  been  put  to  answer  for  crime  in  a  manner  Tiolative 
of  his  legal  and  constitutional  rights.  A  valid  indictment  is  an  indispensable 
prerequisite  to  a  legal  prosecution  for  a  felony,  and  if  it  be  affirmatiyeiy  dis- 
closed by  the  record  that  the  pretended  indictment  was  returned  by  an  na- 
authorised  body  of  men,  assuming  to  act  as  a  grand  jury,  all  the  acts  of  such 
a  body  must  be  held  void,  and  no  laches  of  the  accused  will  cure  the  irregu- 
larity. The  Legislature,  therefore,  even  had  it  been  so  disposed,  had  do 
power  to  invest  the  courts  of  this  State  with  jurisdiction  to  tiy  for  felony  in 
any  manner  other  than  that  prescribed  by  the  Constitution.  See  the  opinion 
in  extenao  on  the  question. 

5.  Same.—  The  effect  of  article  357  of  the  Code  of  Criminal  Procedure,  which 

provides  that  **  the  jury  commissioners  shall  select  from  the  citizens  of  the 
different  parts  of  the  county  sixteen  persons  to  be  summoned  as  grand 
jurors  for  the  next  term  of  the  district  court,''  especially  when  construed  in 
connection  with  article  876 of  the  same  Code,  cannot  be  held  to  authorise 
the  organization  of  a  grand  jury  composed  of  any  number  of  persons  no: 
less  than  twelve  nor  more  than  sixteen.  Such  a  construction  is  not  onlj 
unwarranted  by  the  language  of  the  act,  but,  if  it  were  inevitable,  it  woald 
be  without  binding  force,  in  view  of  the  twenty-ninth  section  of  the  Bill  of 
Rights,  which  declares,  in  effect,  that  the  Constitution  is  the  paramount  law 
of  this  State,  and  that  its  provisions  shall  prevail  over  all  conflicting  legis- 
lative enactments.  « 

6.  Same.— To  obviate  the  objection  that  the  grand  jury  which  presented  the 

indictment  was  composed  of  thirteen  persons,  the  State  insists  that  one  of 
the  thirteen  persons  can  be  treated  as  an  intruder,  and  that  it  was  the  duty 
of  the  accused,  at  the  proper  time,  to  except  to  the  indictment  under  the 
second  subdivision  of  article  523  of  the  Code  of  Criminal  Procedure,  upon 
the  ground  that  some  person  not  authoiized  by  law  was  present  when  the 
grand  jury  was  deliberating,  or  was  votiihg  upon  the  accusation  against  him. 
Held,  that  the  position  is  without  merit,  because  the  convocation  of  a  valid 
panel  of  a  grand  jury  is  an  indispensable  precedent  to  any  proceeding  on 
the  part  of  the  accused,  and  a  valid  panel  is  composed  of  twelve  and  not 
thirteen  members.  Note  the  qucere  of  the  court  as  to  which  of  the  thirteen 
persons  composing  an  illegal  panel  could  be  objected  to  as  an  intruder,  and 
note  also  the  suggestion  that  it  would  be  beyond  the  power  of  the  Legisla- 
ture to  authorize  the  trial  court  to  legalize  a  grand  jury  which,  under  the 
Constitution,  is  illegal,  by  permitting  the  defendant  to  designate  which  of 
the  members  of  the  panel  in  excess  of  the  constitutional  number  should  be 
treated  as  intruders. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before 
the  Hon.  F.  E.  Finer, 

The  indictment  in  this  case  charged  the  appellant  with  the  mur- 
der of  J.  D.  L.  Johnson,  in  Cooke  county,  Texas,  on  the  14th  day  of 
January,  1885.  His  trial  resulted  in  his  conviction  of  murder  in 
the  first  degree,  and  his  punishment  was  assessed  at  a  life  term  in 
the  penitentiary. 
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The  disposition  of  the  case  renders  unnecessary  even  a  synopsis 
of  the  lengthy  statement  of  the  facts. 

A.  M.  Thomason  and  TT.  B,  Johnson^  for  the  appellant 

X  H.  Burta^  Assistant  Attorney-General,  for  the  State. 

HuBT,  JuDGB.  J.  E.  Eainey,  appellant,  was  tried  and  convicted 
of  the  murder  of  J.  D.  L.  Johnson,  the  jury  finding  him  guilty  of 
murder  of  the  first  degree,  and  assessing  his  punishment  at  confiife- 
ment  in  the  penitentiary  for  life. 

Article  415,  Code  of  Criminal  Procedure,  provides: 

"  The  fact  of  a  presentment  of  an  indictment  in  open  court  by  a 
grand  jury  shall  be  entered  upon  the  minutes  of  the  proceedings  of 
the  court,  noting  briefly  the  style  of  the  criminal  action  and  the  file 
number  of  the  indictment,  but  omitting  the  name  of  the  defendant, 
unless  he  is  in  custody  or  under  bond."  And  in  pursuance  of  this 
article  the  record  in  this  case  furnishes  this  entry: 

"Thursday,  April  23,  A.  D.  1885,  being  the  fourth  day  of  the  first 
week  and  the  fourth  day  of  the  term.  'Sow  comes  the  grand  jury, 
thirteen  members  thereof  being  present,  and  through  their  foreman, 
J.  S.  Jagers,  deliver  to  the  judge  of  this  court,  in  open  court,  the 
following  named  true  bill  of  indictment,  to  wit:  No.  1805.  The 
State  of  Texod  v.  J.  E,  Rainey  —  murder."  It  therefore  appears 
from  the  record  that  this  bill  of  indictment  was  presented  to  the 
district  court  of  Cooke  county  by  a  body  of  men  composed  of  thir- 
teen persons. 

There  was  neither  a  motion  to  quash  nor  a  motion  in  arrest  of 
judgment  made  by  the  defendant;  nor  was  the  fact  that  the  indict- 
ment was  presented  by  thirteen  persons  in  any  manner  called  to  the 
attention  of  the  court  below. 

The  first  question  we  desire  to  notice  is,  whether  a  body  com- 
posed of  thirteen  persons,  though  possessing  all  legal  qualifications, 
constitutes  a  legal  grand  jury? 

At  common  law  a  grand  jury  was  composed  of  not  less  than 
twelve  nor  more  than  twenty-three  men.  But  the  constitutional 
convention  of  this  State,  having  full  power  over  the  subject,  settled 
this  matter  by  providing  that  ^^  grand  and  petit  juries  in  the  district 
courts  shall  be  composed  of  twelve  men ;  but  nine  members  of  a 
grand  jury  shall  be  a  quorum  to  transact  business  and  present  bills." 
(Const.  1875,  art.  V,  sec.  13.)  Will,  therefore,  a  body  of  men  com- 
posed of  more  or  less  than  twelve,  though  otherwise  competent  and 
Vol.  XIX— 81 
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dely  impaneled,  be  a  legal,  constitutional  grand  jury.  We  propose 
that  this  question  shall  be  answered  by  the  highest  judicial  author- 
ity of  the  sister  States  of  the  Union;  for  this  is  no  novel  question. 

Before  referring  to  the  authorities  in  support  of  the  negative  of 
this  question,  we  will  briefly  notice  the  authorities  with  respect  to 
a  petit  jury,  it  being  well  settled  that  it  must  consist  of  the  exact 
number  prescribed  by  the  Constitution.  (See  cases  cited  by  Judge 
Willson  in  Loit  v.  The  State,  18  Texas  Ct.  App.,  627.) 

If,  therefore,  a  petit  jury  must  be  composed  of  the  exact  number 
of  men  prescribed  by  the  Constitution,  it  follows,  beyond  the  possi- 
bility of  doubt,  that  the  same  rule  must  be  applied  to  grand  juries. 
For  by  what  principle  or  mode  of  reasoning  can  it  be  held  that  to 
constitute  a  petit  jury  there  must  be  neither  more  nor  less  than 
twelve  men,  and  yet  a  grand  jury  may  be  constitutionally  composed 
of  more  or  less  than  twelve  men? — both  resting  for  their  legal  ex- 
istence upon  precisely  the  same  constitutional  provision, —  yea,  upon 
precisely  the  same  words.  We  believe  the  argument  of  Judge  Will- 
son  upon  this  subject  in  LoU  v.  The  State,  supra,  unanswerable,  and 
that  it  is  beyond  our  ability  to  add  strength  to  the  same. 

Let  us  return  to  grand  juries.  If  the  Constitution  of  a  State  pre- 
scribes that  a  grand  jury  shall  be  composed  of  an  exact  number  of 
men,  will  a  body  composed  of  more  or  less  than  the  prescribed  num- 
ber bea  legal — constitutional  — grand  jury  ?  How  stand  the  authori- 
ties upon  this  question? 

In  Finley  v.  The  State,  61  Ala.,  201,  under  a  statute  specificall}' 
prescribing  the  mode  of  organizing  grand  juries,  it  is  held  that 
whenever  the  record  of  a  court  affirmatively  declares  that  a  body 
of  men  has  been  organized  as  a  grand  jury  in  violation  of  the  stat- 
ute, such  a  body  of  men  so  organized  was  not  a  grand  jury,  and 
that  all  acts  of  such  body  were  absolutely  void.  To  the  same  effect 
is  the  opinion  in  Berry  v.  The  State,  63  Ala.,  126. 

In  The  People  v.  Thurston,  5  Cal.,  69,  it  was  held  that  an  indict- 
ment found  by  a  grand  jury  composed  of  more  than  twenty-three 
men  is  worthless,  and  all  proceedings  thereon  are  void.  The  opinion 
of  Murray,  Cb.  J.,  we  give  in  full : 

*^  The  appellant  was  indicted  by  a  grand  jury  composed  of  twenty- 
four  persons.  This  was  erroneous.  The  statute  provides  that 
twenty-four  shall  be  summoned,  but  limits  the  number  of  those 
competent  to  act  to  twenty -three. 

'^This  was  the  rule  at  common  law;  twenty-three  only  being 
taken  of  the  twenty-four  summoned,  so  that  twelve  might  consti- 
tute a  majority.    (See  4  Blackstone,  302.) 
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"  If  more  than  twenty-three  persons  can  hold  an  inquest  of  the 
county,  there  .would  be  no  limit  to  the  number,  and  a  party  might 
be  indicted  by  less  than  a  majority  of  the  jury,  our  statute  having 
provided  that  twelve  grand  jurors  may  present  an  indictment. 

^'  It  is  said  that  this  objection  comes  too  late,  and  ought  to  have 
been  taken  advantage  of  before  trial.  It  does  not  appear  upon  the 
face  of  the  indictment,  and  it  is  doubtful  if  it  were  known  to  the 
prisoner;  even  if  such  was  the  fact,  I  regard  the  indictment  thus 
found  by  an  illegally  constituted  body  as  worthless,  and  all  pro- 
ceedings based  upon  it  void." 

This  is  short  and  to  the  point;  and  we  would  remark,  by  the 
way,  that  this  error  does  not  appear  to  us  to  be  "a  mere  irregtUar- 
Uyy^  but  one  of  fundamental  and  vital  importance,  such  as  renders 
all  proceedings,  each  and  every  step  in  the  prosecution,  void. 

In  Doyle  v.  Tlie  State^  17  Ohio,  223,  Justice  Bead,  in  delivering 
the  opinion  of  the  court,  says: 

"  The  first  section  of  the  act  relating  to  jurors  provides  that  they 
shall  be  judicious  persons,  having  the  qualification  of  electors.  Fif- 
teen qualified  persons  compose  the  grand  jury.  (§  4.)  Twelve  of 
said  jurors  must  agree  before  a  bill  of  indictment  or  presentment 
shall  be  found.  (§  12.)  Ko  man  shall  be  put  to  answer  any  crim- 
inal charge  but  by  presentment,  indictment  or  impeachment.  No 
person  can  find  an  indictment  but  a  grand  jury.  It  requires  fifteen 
qualified  persons  to  compose  a  grand  jury.  A  less  number  is  not 
a  grand  jury.  Fourteen  are  not  a  grand  jury.  Fifteen,  not  having 
the  requisite  qualifications,  are  not  a  grand  jury.  Fifteen  persons, 
some  having  the  legal  qualifications  and  others  not,  cannot  consti- 
tute a  grand  jury.  Hence,  in  this  case,  if  the  plea  be  true  — and 
its  truth  is  admitted  by  the  demurrer  —  the  indictment  was  not 
found  by  a  grand  jury.  That  which  is  claimed  to  be  a  grand  jury 
was  only  composed  of  fourteen  persons  having  the  requisite  qualifi- 
cations. The  fact  that  twelve  of  the  grand  jury  may  find  a  true 
bill  is  no  answer  to  the  objection.  That  does  not  prove  that  a  less 
number  than  fifteen  qualified  persons  can  compose  a  grand  jury. 
Hence  no  indictment  in  this  case  was  ever  found  by  a  grand  jury, 
because  there  was  no  grand  jury  to  pass  upon  it.  Hence  that 
which  purports  to  be  an  indictment  was  no  indictment,  and  the 
party  charged  could  not  be  put  upon  trial  to  answer.  It  should 
have  been  quashed  or  set  aside  as  a  nullity." 

Here  again  we  have  something  more  fa£^l  —  more  deadly  —  than 
"  a  mere  irregularity^^  (See,  also,  Barney  v.  The  State^  12  Smedes 
&  Marshall,  68;  The  StaU  v.  Duncan,  7  Yerger,  271;  The  State  v. 
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Cole,  17  Wis.,  674;  KittraL  v.  The  State,  9  Fla.,  9.)  In  The  Stale  v. 
Jacobs,  6  Texas,  99,  Justice  Lipscomb  holds  that  the  grand  jury  by 
which  the  bill  was  foand  and  returned,  not  being  a  legal  grand  jury, 
there  was  no  error  in  quashing  the  indictment. 

But  it  may  be  insisted  that,  as  the  defendant  neither  moved  to 
qnash  the  indictment,  nor  in  arrest  of  judgment,  nor  pursued  article 
362,  Code  of  Criminal  Procedure,  upon  this  subject,  by  challeng- 
ing the  array,  or  any  person  presented  as  a  grand  juror,  this  court 
cannot  take  cognizance  of  and  revise  this  matter,  though  the  fact 
that  thirteen  men  composed  the  so-called  grand  jury  which  pre- 
sented this  bill  appears  of  record.  In  Zott  v.  The  State,  supra,  Judge 
Willson  demonstrated  that,  although  our  Code  failed  to  make  this 
matter  a  ground  for  quashing  the  indictment,  nevertheless  this  mat- 
ter could  be  urged  by  exception  to  the  indictment,  or  in  arrest;  and 
we  feel  that  we  can  add  nothing  which  would  strengthen  his  argu- 
ment upon  this  point. 

But,  as  above  stated,  it  is  insisted  that  the  legality  of  the  grand 
jury  can  be  objected  to  only  at  the  time  and  in  the  manner  pointed 
out  in  article  377,  Code  Criminal  Procedure.  That  article  provides: 
"Any  person,  before  the  grand  jury  have  been  impaneled,  may  chal- 
lenge the  array  of  jurors,  or  any  person  presented  as  a  grand  juror, 
and  in  no  other  way  shall  objections  to  the  qualification  and  legality 
of  the  grand  jury  bo  heard.  Any  person  confined  in  jail  in  the 
county  shall,  upon  his  request,  be  brought  into  court  to  make  such 
challenge." 

This  article  must  be  construed  with  articles  378, 380  and  381.  By 
article  377  any  person  may  challenge  the  array  of  jurors.  And  by 
article  378  the  array  of  grand  jurors  means  the  whole  body  of  per- 
sons summoned  to  serve  as  such,  before  they  have  been  impaneled; 
and  by  article  380  a  challenge  to  this  body  of  persons  may  be  made 
in  writing,  and  for  these  oatcses  only: 

1st.  That  the  persons  summoned  as  grand  jurors  are  not  in  fact 
the  persons  selected  by  the  jury  commissioners. 

2d.  In  case  of  grand  jurors  sumnioned  by  order  of  the  court,  that 
the  officer  who  summoned  them  has  acted  corruptly  in  summoning 
any  one  or  more  of  them. 

By  article  381  a  challenge  to  a  particular  juror  may  be  made 
orally  and  for  the  following  causes  only: 

1st.  That  he  is  not  a  qualified  grand  juror. 

2d.  That  he  is  the  prosecutor  upon  an  accusation  against  the  per- 
son making  the  challenge. 

3d.  That  be  is  related  by  affinity  or  consanguinity  to  some  person 
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who  has  been  held  to  bail,  or  who  is  in  confinement  upon  a  criminal 
accnsation. 

By  an  inspection  of  these  articles  it  will  readily  be  seen  that  they 
make  no  provision  for  a  challenge  to  the  array  because  the  body  of 
persons  summoned  to  serve  as  grand  jurors  is  composed  of  less  or 
more  than  twelve  men.  For  article  380  specifically  names  the 
causes  of  challenge,  and  those  causes  only  can  be  urged  to  the  array. 
Hence  there  is  no  authority  obtained  from  these  articles  to  except 
or  object  to  this  body  of  men  acting  in  the  capacity  of  a  grand  jury, 
and  therefore  the  objection  cannot  be  reached  by  a  strict  compliance 
with  their  provisions. 

To  illustrate:  Let  us  suppose  that  a  body  of  persons  composed  of 
thirteen  men  selected  by  the  jury  commissioners  have  been  reg- 
ularly summoned  and  are  present  before  the  court;  that  each  and 
every  one  of  them  is  in  every  respect  duly  qualified  to  act  as  jurors, 
against  none  of  whom  can  a  legal  objection  be  urged  by  any  per- 
son; and  the  court  proposes  to  impanel  that  body  of  men  into  a 
grand  jury.  Now  we  ask  the  question :  Under  what  article  of  the 
Code,  or  either  of  the  Codes,  has  the  accused  or  any  other  person 
the  right,  or  by  what  law  of  this  State  is  it  made  the  duty  of  the 
accused  or  any  other  person,  if  present,  to  open  his  mouth  in  objec- 
tion to  that  body  being  impaneled?  We  have  not  been  able  to  find 
any  such  law,  and  we  venture  the  assertion  that  it  does  not  exist. 
If  the  accused  were  present,  he  would  have  no  challenge  either  to 
the  array  or  to  any  individual  juror,  because  he  would  have  no  cause 
for  challenge  recognized  by  the  Code. 

But  let  us  concede,  for  the  argument,  that  the  Code,  in  the  most 
explicit  terms,  had  provided  a  challenge  for  this  very  cause,  to  wit: 
because  there  were  more  or  less  than  twelve  grand  jurors;  and  had 
further  explicitly  provided  that  such  objection  should  then  be  urged 
before  the  jury  were  impaneled,  and  not  thereafter;  would  such  an 
act  be  within  the  power  of  the  Legislature?  "Would  it  be  constitu- 
tional? 

This  objection  is  not  to  irregularities  in  forming,  or  to  the  person- 
nel of,  the  grand  jury.  The  objection  that  it  was  composed  of  thir- 
teen men  strikes  deeper;  it  denies  that  such  a  body  of  men  under 
oar  Constitution  is  a  grand  jury  at  all.  The  rule  as  stated  by  Justice 
Bradley  in  UniUd  States  v.  Gale,  109  TJ.  S.,  66,  is:  "That  the 
proper  mode  of  taking  objection  to  the  personnel  of  the  grand  jury, 
when  the  matter  does  not  appear  of  record,  is  by  plea  in  abatement.'* 
Bat  suppose  the  objection  to  the  personnel  of  the  grand  jury  appears 
of  record?    This  is  not  in  this  case,  and  hence  we  will  not  discuss  it. 
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We  will  now  return  to  the  qaestion  whether  it  is  within  the  power 
of  the  Legislature  to  pass  an  act  requiring  an  accused  person  to 
object  to  the  impaneling  of  more  or  less  than  tweWe  men  to  serve  as 
grand  jnrors.  A  few  plain  and  well  understood  constitutional  pro- 
visions will,  we  think,  settle  this  matter. 

Our  Bill  of  Bights  declares  ^'  that  no  citizen  of  this  State  shall  be 
deprived  of  life  or  liberty  •  .  .  except  by  due  coarse  of  the  law 
of  the  land."  It  also  declares  that  **  no  person  shall  be  held  to 
answer  for  a  criminal  offense,  unless  on  an  indictment  of  a  grand 
jury,"  and  our  Constitution  informs  us  in  unmistakable  terms  that 
a  grand  jury  is  composed  of  twelve  men, —  neither  'more  nor  less. 
The  citizen  shall  not  be  held  to  answer  except  upon  an  indictment 
ot  a  grand  jury.  No  persons  can  find  an  indictment  but  a  grand 
jury.  It  requires  twelve  persons  to  compose  a  grand  jury.  A  less 
nor  greater  number  is  not  a  grand  jury.  Hence  this  indictment  was 
not  found  by  a  grand  jury,  because  tber^^was  no  grand  jury  to  pass 
upon  it;  and  therefore  that  which  purports  to  be  an  indictment  was 
no  indictment,  and  the  party  charged  could  not  be  put  upon  trial  to 
answer. 

But  it  is  insisted  that  the  objection  comes  too  late.  In  the  language 
of  Judge  Bead,  in  Doyle  v.  TAs  State^  supra,  we  say :  "  No  objec- 
tion can  come  too  late  which  discloses  the  fact  that  a  person  has 
been  put  to  answer  a  crime  in  a  mode  violating  his  legal  and  consti- 
tutional rights.  The  doctrine  of  waiver  has  nothing  to  do  with 
criminal  prosecutions.  No  person  can  be  put  upon  his  defense  on 
the  charge  of  crime,  or  be  convicted  of  crime,  except  in  the  exact 
mode  prescribed  by  law.  And  whenever  it  shall  be  made  manifest, 
in  the  progress  of  a  criminal  prosecution,  that  the  legal  rights  of  the 
person  charged  have  been  violated,  the  court  will  permit  the  accused 
to  have  the  benefit  of  the  error. 

^^  It  is  said  the  prisoner  might  have  exerted  his  right  of  challenge 
to  the  poll  or  the  array.  He  might  not  know  that  he  was  charged 
with  crime,  or  that  a  bill  would  be  found.  But,  apart  from  all  this, 
the  court  has  the  power  only  to  try  a  person  who  has  been  indicted 
for  crime.  What  an  indictment  is,  is  matter  of  law.  Who  shall 
constitute  a  grand  jury,  how  it  shall  be  summoned,  composed  and 
organized,  is  all  matter  of  positive  law.  No  man  can,  by  his  con- 
sent or  will,  constitute  a  grand  jury.  No  man  can,  by  express  con- 
sent, confer  jurisdiction  upon  the  court  to  try  him  for  crime.  No 
man,  by  express  consent,  can  make  that  an  indictment,  authorizing 
the  court  to  try  that  which,  in  fact,  was  not  an  indictment.  Much 
less  could  that  be  converted  into  an  indictment  which,  in  law,  was 
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noty  by  implied  consent,  derived  from  waiver  or  plea.  Suppose  that 
a  paper,  in  the  form  of  an  indictment,  should  be  put  upon  file,  not 
purporting  to  be  found  by  a  grand  jury,  could  the  person  charged, 
by  entering  a  plea  of  not  guilty,  confer  upon  the  court  power  to 
try  and  sentence  him?    No  one  would  pretend  it. 

'^  Yet  it  is  contended  that  if  you  have  the  form  and  not  the  sub- 
stance, that  lack  of  vigilance  or  mistake  to  take  advantage  of  it  at 
the  right  moment,  or  in  a  wrong  mode,  will  convert  the  shadow 
into  a  reality.  This  is  neither  true  in  reason  or  sound  in  law;  and 
it  is  time,  in  criminal  prosecutions,  that  the  whole  cobweb  of  legal 
fiction  and  technical  inference  against  the  accused  should  be  stricken 
down."  (See,  also,  Finley  v.  The  Staie^  61  Ala.,  201,  which,  we  think, 
is  precisely  in  point.  In  this  case  it  is  stated  that  whenever  the 
records  affirmatively  disclose  that  a  body  of  men  had  been  organ- 
ized as  a  grand  jury  in  violation  of  the  statutes,  all  the  acts  of 
such  body  must  be  held  void,  and  no  laches  of  the  accused  will  cure 
the  illegality.) 

We  therefore  conclude  that  the  Legislature,  if  disposed,  has  no 
power  to  invest  the  courts  of  this  State  with  jurisdiction  to  try 
felony  cases,  save  in  the  manner  prescribed  in  the  Constitution ;  that 
there  is  no  power  in  the  Legislature  to  give  jurisdiction  over  felonies 
in  direct  violation  of  the  Constitution.  Nor  can  the  prisoner,  either 
by  niistake  or  unguardedly,  confer  jurisdiction  on  the  courts  to  try 
and  punish  for  felony.  He  will  not  be  permitted  to  sacrifice  his 
life  or  liberty,  and  entail  infamy  upon  his  posterity ;  for  this  mighty 
commonwealth  has  an  interest  in  the  lives,  liberty  and  character  of 
her  citizens.  Her  policy,  therefore,  is  to  protect,  not  to  destroy  these, 
and  .hence  it  will  not  be  permitted  to  the  citizen  to  do  so. 

Again,  it  may  be  urged  that  by  virtue  of  article  357,  Code  Crim- 
inal Procedure,  a  grand  jury  is  composed  of  not  less  than  twelve 
nor  more  than  sixteen  persons.  This  article  provides  that  '^  the  jury 
commissioners  shall  select  from  the  citizens  of  the  different  portions 
of  the  county  sixteen  persons,  to  be  summoned  as  grand  jurors  for 
the  next  term  of  the  district  court." 

Now  this  article  does  not  provide  that  sixteen  persons  shall,  or 
may  be,  impaneled  as  a  grand  jury.  The  evident  intention  of  the 
Legislature  was  to  provide  ready  at  court  at  least  sixteen  persons 
from  whom  twelve  should  be  impaneled  into  a  grand  jury.  This 
was  for  the  purpose  of  expediting  the  business  of  the  court,  or  to 
prevent  delays  which  would  frequently  occur  if  but  twelve  were 
summoned.  This  view  of  this  article  is  certainly  correct  when  con- 
sidered in  connection  with  article  376,  which  provides  as  follows: 
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"When  twelve  qualified  jurors  are  found  to  be  present,  the  court 
shall  proceed  to  impanel  them  as  a  grand  jury,  unless,"  etc.  We 
therefore  fail  to  find  any  authority  from  any  acts  of  the  Legislature 
authorizing  the  impaneling  of  more  than  twelve  persons  as  a  grand 
jury. 

But  let  us  concede,  for  the  argument,  that  the  Legislature  had,  in 
the  most  explicit,  emphatic  and  unquestionable  language,  declared 
that  a  grand  jury  should,  may  or  could  be  composed  of  more  or  less 
than  twelve  persons : —  the  Constitution  fixing  the  number  at  twelve, 
neither  more  nor  less,  could  any  man  within  this  State,  who  is  at  all 
familiar  with  the  principles  of  constitutional  government,  be  found 
who  would  assert  the  validity  of  such  an  act?  The  simple  propo- 
sition is  this: —  The  Constitution  says  that  a  grand  jury  shall  be 
composed  of  twelve  persons.  The  Legislature  declares  that  a  grand 
jury  shall  be  composed  of  thirteen  persons.  Which  shall  prevail? 
Or,  which  is  the  legal  grand  jury,  that  composed  of  twelve,  or  that 
composed  of  thirteen?  Does  it  require  the  slightest  degree  of  legal 
acumen  to  answer  this  question?  We  think  not;  but  on  the  con- 
trary, we  would  have  thought  that  a  mere  tyro  in  the  profession 
would  be  master  of  the  proposition  and  capable  of  solving  it  cor- 
rectly. That  the  Constitution  controls,  and  hence  a  grand  jury  most 
be  composed  of  twelve  persons,  neither  more  nor  less,  is  so  clear  a 
proposition  as  to  be  placed  beyond  the  pale  of  discussion.  There  is 
nothing  about  which  we  can  reason  unless  it  be  as  to  which  is  the 
supreme  law  of  the  State,  a  constitutional  provision  or  an  act  of  the 
Legislature.  We  will  pursue  this  part  of  the  subject  no  further  than 
to  remark  that  any  matter  declared  by  the  Constitution  cannot  be 
ignored  or  changed  by  legislation.  Section  29  of  the  Bill  of  Rights 
expressly  declares  that,  ^^  to  guard  agamst  transgressions  of  the  high 
powers  herein  delegated,  we  declare  that  everything  in  this  'Bill  of 
Eights  Ms  excepted  out  of  the  general  powers  of  government,  and 
shall  forever  remain  inviolate,  and  all  laws  contrary  thereto  or  to 
the  following  provisions  shall  be  void.^^  All  remaining  portions  of 
the  instrument  are  thus  evidently  embraced  and  referred  to. 

Our  much  esteemed  assistant  attorney-general  contends  that,  as 
the  second  subdivision  of  article  523,  Code  Criminal  Procedure,  gives 
to  a  party  indicted  the  right,  upon  motion,  to  set  aside  the  indict- 
ment because  some  person  not  authorized  by  law  was  present  when 
the  grand  jury  were  deliberating  upon  the  accusation  against  him, 
or  were  voting  upon  the  same,  the  party  should  not  be  permitted 
to  question  the  legality  of  the  grand  jury  only  in  this  manner,  after 
indictment  found.     His  position  is  that,  as  there  are  at  least  twelve 
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grand  jarors,  all  over  this  number  are  intruders,  and  hence  the  de- 
fendant must  have  the  indictment  set  aside  on  this  ground,  and  that 
this  is  the  only  n^anner  in  which  this  matter  can  be  reached  after 
indictment  found. 

Those  parts  of  the  article  bearing  upon  this  subject  read: 

'^Amotion  to  set  aside  an  indictment  or  information  shall  be 
based  on  one  or  more  of  the  following  causes,  and  no  other:  .    .    • 

"  2d,  That  some  person  not  authorized  by  law  was  present  when 
the  grand  jury  were  deliberating  upon  the  accusation  against  the 
defendant,  or  were  voting  upon  the  same." 

Now  it  is  evident  from  this  article,  1st,  that  there  must  be  a  grand 
jury,  a  legal  grand  jury,  a  constitutional  grand  jury,  assembled,  de- 
liberating or  voting  upon  an  accusation  against  the  defendant;  and, 
2dy  that  some  person  not  authorized  by  law  was  present  If  twelve 
persons  only  can  be  impaneled  as  a  grand  jury,  a  panel  composed  of 
more  than  twelve  jurors  is  not  a  grand  jury.  Hence,  to  make  the 
panel,  or,  which  is  the  same,  the  whole  body  of  grand  jurors,  a  legal 
panel  or  grand  jury,  but  twelve  persons  must  he  impaneled.  That 
the  impaneling  of  more  or  less  than  twelve  jurors  vitiates  the  whole 
panel  and  renders  the  body  of  persons  thus  impaneled  without  legal 
existence,  and  hence  not  a  grand  jury  at  all.  Now,  if  this  be  so,  of 
which  there  can  be  no  doubt,  there  was  no  grand  jury  to  deliberate 
or  vote  upon  an  accusation  against  defendant  There  was  no  legal 
body  of  men  assembled,  deliberating  or  voting  upon  an  accusation 
to  be  intruded  upon  by  "  persons  not  authorized  by  law  to  be  pres- 
ent." The  whole  body  of  persons,  those  with  apparent  authority  as 
well  as  the  intruders,  was  illegally  constituted  a  supposed  grand 
jury,  and  was  absolutely  without  lawful  authority  to  deliberate  or 
vote  upon  "an  accusation  against  the  defendant." 

But  again,  which  one  of  the  jurors  would  the  defendant  select  as 
the  person  who  was  present  without  authority?  Suppose  that  thir- 
teen persons  had  been  impaneled.  Now,  which  one  of  the  thirteen, 
if  impaneled  just  as  the  others,  would  be  present  without  authority? 
From  the  suggestions  made  by  these  simple  questions,  it  will  readily 
be  seen  that  it  would  be  impossible  for  defendant  to  ascertain  which 
was  the  intruder,  and  thus  sustain  his  motion  to  set  aside  the  in- 
dictment. 

But  here  again  lot  us  suppose  that  defendant  could  select  the  per- 
son present  without  authority,  and  that  the  statute  provided  directly 
and  imperatively  that  he  should  make  the  motion  to  set  aside  the 
indictment  or  forfeit  his  right  ever  afterwards  to  question  the  legal- 
ity of  the  grand  jury;  would  such  an  act  be  constitutional?    Could 
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derendant's  laches  make  that  a  grand  jury  which  was  not  a  grand 
juryf  Will  the  carelessness  or  ignorance  of  defendant  give  to  a 
body  of  men  legal  existence,  and  make  that  lawfnl  which  before 
was  not  lawful! 

To  compose  a  constitational  grand  jury  the  panel  must  be  com- 
posed of  twelve  persons,  neither  more  nor  less;  a  less  or  greater 
number  is  not  a  grand  jury.  The  number  of  persons  of  which  the 
panel  is  composed  is,  in  this  State,  a  question  of  constitutional  law, 
and  no  man  can,  by  his  consent,  will,  carelessness  or  ignorance,  coa* 
stitute  a  grand  jury.  To  convict  and  punish  for  felony,  the  party 
must  be  tried  upon  indictment.  What  an  indictment  is,  is  matter 
of  law.  It  is  the  act  of  a  grand  jury.  What  constitutes  a  graud 
jury  is  matter  of  law.  Unless  indicted  by  a  grand  jury,  there  is  no 
jurisdiction  in  the  court  to  try  the  defendant,  and  it  will  not  be 
questioned  that  no  man,  either  by  his  express  consent,  laches  or 
ignorance,  can  confer  jurisdiction  to  try  for  felony.  The  citixen 
cannot  be  put  upon  his  defense  on  a  charge  of  felony,  or  be  con- 
victed of  crime,  except  in  the  exact  mode  prescribed  by  law,  and 
u  fortiori  if  prescribed  by  the  Constitution. 

Conceding,  therefore,  all  that  is  claimed  by  the  attorney-general, 
still  the  question  remains.  Is  a  body  of  men,  though  perfectly  quali- 
fied in  all  other  respects,  composed  of  more  than  twelve  persons,  a 
constitutional  grand  jury?  If  not,  neither  our  Legislature,  coarte| 
laches  or  ignorance  of  accused  persons,  can  in  any  manner  or  by 
any  methods  make  it  such. 

The  judgment  is  reversed  and  the  prosecution  dismissed. 

Reversed  and  diemissetL 

.[Opinion  delivered  December  2, 1885.] 


[No.  1899.] 
Joe  Milstead  v.  Toe  State. 

1.  Indictment — Intent.— It  is  not  essential  that  an  indictment  for  assanlt 

should  allege  an  intent  to  injure  or  unlawful  violence,  especially  when  the 
transaction  as  set  out  imports  illegality. 

2.  Sams —  Aqobavated  Assault. —  An  assault  which  is  committed  in  a  court 

of  justice  is  expressly  declared,  by  subdivision  3  of  article  408  of  the  Penal 
Code,  to  be  an  aggravated  assault.     Bee  the  opinion  for  an  indictment  hdd 
sufficient  to  charge  such  an  aggravated  assault. 
8.  Same  —  Fracticb  —  Charge  of  the  Court.—  It  is  a  rule  well  settled  under 
the  practice  of  this  State,  that,  upon  a  charge  of  aggravated  assault^  an  ac^ 
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cosed  may  be  oonylcted  and  punished  for  a  simple  assault.  The  rule  which 
confines  the  State,  in  its  effort  to  establish  aggravated  assault,  to  evidence  in 
support  of  the  aggravation  alleged  in  the  indictment  will  not  preclude  a . 
conviction  for  simple  assault.  The  aggrava  tion  alleged  in  this  case  was  that 
the  assault  was  made  upon  a  justice  of  the  peace,  his  court  being  then  and 
there  in  session*  The  proof  showed  that  an  assault  was  committed  upon  the 
justice,  but  not  in  his  court.  Held,  that  the  conviction  was  authorized  by 
the  indictment.  See  the  opinion  for  a  charge  of  the  court  upon  the  ques- 
tion Jield  correct 

Appeal  from  the  District  Oourt  of  Shelby.  Tried  below  before 
the  Hon.  J.  G.  Hazlewood. 

The  conviction  was  for  a  simple  assault,  and  was  had  apon  an  in- 
dictment which  charged  an  aggravated  assault,  the  aggravation 
alleged  being  that  the  assault  was  committed  in  a  oourt  of  jastioe 
then  in  session.    A  fine  of  $10  was  the  punishment  imposed. 

The  opinion  sufficiently  states  the  purport  of  the  evidence. 

No  brief  for  the  appellant 

J.  12.  Burts,  Assistant  Attorney-General,  for  the  State. 

WnrrB,  Peesidino  Judge.  As  charged  in  the  indictment,  the 
offense  is,  ^*  that  Joe  Milstead,  on  the  10th  day  of  December,  A.  D. 
1883,  in  the  county  of  Shelby  and  State  of  Texas,  did  then  and 
there  assault,  strike,  beat  and  bruise  T.  A.  Faxton,  in  a  court  of 
justice  then  and  there  being  in  session,  and  the  said  T.  A.  Paxton 
being  then  and  there  an  officer,  to  wit,  a  justice  of  the  peace; 
against  the  peace  and  dignity  of  the  State." 

A  motion  to  quash  was  made  upon  the  ground  that  the  indict- 
ment does  not  charge  a  criminal  intent  by  the  defendant  to  injure 
the  party  charged  to  have  been  assaulted,  and  is,  therefore,  wholly 
insufficient  in  law.  This  motion  was  properly  overruled  by  the 
court.  An  ** intent  to  injure"  or  "unlawful  violence"  need  not  be 
alleged ;  especially  when  the  transaction  as  set  out  imports  illegality. 
{Slati;  V.  LuUerloh,  22  Texas,  210;  Evam  v.  The  State,  26  Texas 
Supp.,  303;  State  v.  Allen,  30  Texas,  59;  State  v.  Baye,  41  Texas, 
526;  StaU  v.  Hartman,  41  Texas,  562;  Boberson  v.  The  State,  16 
Texas  Ct.  App.,  317.) 

The  indictment  was  also  good  for  an  aggravated  assault,  because 
it  alleges  the  assault  was  "committed  in  a  court  of  justice,"  which 
is  made  expressly  by  statute  one  of  the  circumstances  which  will 
aggravate  the  character  of  an  assault.  (Penal  Code,  art  496, 
f^ubd.  2;  Willson's  Forms,  347,  p.  157;  8ta;U  v.  Hunter,  44  Texas,  94.) 
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Appellant  on  the  trial  was  found  guilty  of  a  simple  assault,  and 
bis  punishment  was  assessed  at  a  fine  of  $10.  He  claims  that  this 
judgment  is  erroneous  because  not  warranted  by  the  allegations  in 
the  indictment ;  because  there  is  a  fatal  variance  between  the  alle- 
gations and  the  proofs  which  the  court  allowed  over  the  objections 
of  defendant,  and  because  the  court  erred  in  its  charge  to  the  jury 
in  that  the  charge  authorized  a  finding  of  guilty  upon  a  state  of 
facts  not  warranted  by  the  charge  preferred  against  him.  In  a 
word,  appellant  contended  in  the  lower  court  that,  inasmuch  as 
the  State  charged  him  with  an  assault  committed  upon  a  justice  of 
the  peace  and  in  a  court  of  justice  then  and  there  in  session,  she 
could  not  claim  and  was  not  entitled  to  a  judgment,  no  matter  how 
badly  he  beat  wounded  and  bruised  said  justice,  provided  he  did 
not  so  beat  and  assault  him  whilst  he  was  actually  engaged  officially, 
discharging  his  duties  and  presiding  over  his  court  in  session.  It  is 
not  to  be  understood  that  appellant  takes  the  broad  ground  that  it  is 
no  offense  at  all  to  assault  and  beat  a  justice  of  the  peace.  Such  is 
not  the  position  assumed,  as  we  understand  it.  But  he  insists  that 
when  the  State  charges  him  with  wounding  and  bruising  her  justice 
of  the  peace  whilst  he  is  holding  a  court  for  her  and  in  the  sacred 
precincts  of  such  court,  then  she  must  prove  the  fact  as  charged  or 
she  fails  in  toto  to  make  out  the  case;  that  the  case  as  actually  and 
specifically  laid  must  be  established,  and  none  other.  The  doctrine 
invoked  in  principle  is  ^^aut  GcBsar  aut  nuUvs.^^ 

That  we  may  properly  understand  and  meet  this  position,  a 
brief  resume  of  the  facts  of  the  case  becomes  necessary.  Paxton, 
the  assaulted  party,  was  the  legally  elected  and  qualified  justice  of 
the  peace  in  and  for  precinct  No.  7  of  Shelby  county.  His  regular 
place  for  holding  his  terms  of  court  was  in  and  about  Sapp's  store, 
which,  we  presume,  was  a  most  convenient  as  well  as  suitable  place 
for  his  business.  For  the  store-house  was  a  building  about  fifty- 
eight  feet  long,  with  a  gallery  in  front,  and  was  divided  into  two 
compartments  or  rooms,  the  front  one  of  which  was  some  thirty 
feet  long  and  occupied  as  a  dry  goods  store,  and  the  rear  or  back 
room  was  about  eighteen  feet  long,  and  was  run  as  a  drinking 
saloon  or  grocery.  Daring  the  Christmas  holidaj^s  of  1883,  to  wit, 
on  the  28th  day  of  December,  a  regular  term  of  said  justice's  court 
was  being  held  by  Paxton,  out  in  the  open  air  and  "about  eight  or 
ten  yards  directly  in  the  rear  of  the  northwest  corner  of  the  store 
building."  This  improvised  open  air  sanctuary  of  justice  consisted 
of  a  dry  goods  box,  upon  which  the  books  and  papers  of  the  court 
were  conveniently  placed  during  its  sessions. 
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On  the  occasion  in  question  the  court,  after  having  adjourned  for 
dinner,  reconvened  and  proceeded  to  call  the  only  remaining  case 
not  disposed  of  upon  the  docket.  A  jury  was  needed  to  try  the 
case,  having  perhaps  been  demanded  by  the  parties,  and  it  became 
necessary  to  take  a  recess  and  suspend  business  until  the  bailiff 
conld  go  out  into  the  country  and  summons  said  jury.  During  this 
recess  the  justice,  Paxton,  who  had  left  the  place  where  his  box, 
books,  papers  and  the  other  paraphernalia  of  justice  were,  and  was 
standing  at  the  back  end  of  the  store,  near  the  back  door  leading 
directly  into  the  drinking  saloon,  and  some  young  men  wore  teas- 
ing Milstead,  the  appellant,  when  the  justice  chimed  in  and  said 
to  defendant:  "Don't  you  want  to  win  another  pig? "  So  far  as  we 
are  apprised  by  the  record  the  question  appears  to  have  been  simply 
an  act  of  facetiousness  on  the  part  of  the  learned  justice.  In  itself 
it  certainly  does  not  seem  to  be  offensive  in  terms.  There  must, 
however,  have  been  some  occult  significance  in  these  words ;  for  de- 
fendant immediately  became  greatly  enraged,  cursed  and  abused 
Paxton,  calling  him  all  kind  of  ugly  names.  Paxton  attempted  to 
pacify  him,  but  he  would  not  be  pacified.  Seeing  which,  Paxton 
left  him,  went  entirely  through  the  store  some  eighty  or  ninety  feet 
from  where  the  court  was  held,  with  the  entire  building,  store-house, 
saloon  and  front  gallery  all  intervening  between  him  and  the  lootcs 
of  his  court.  He  had  arrived  in  front  of  the  building,  was  standing 
upon  the  ground,  and  leaning  against  one  of  the  gallery  posts, 
when  Milstead,  the  defendant,  emerged  from  the  store-room  and, 
approaching,  seized  Paxton  violently  by  the  collar  and  made  demon- 
strations as  though  he  would  strike  him,  but,  fortunately,  was  pre- 
vented by  his,  the  defendant's,  own  father,  who  luckily  happened 
to  be  present.  No  other  direct  act  of  personal  violence  was  offered 
the  justice  by  defendant,  save  that  as  above  stated,  though  he 
carsed  him  both  vociferously  and  outrageously. 

Thus  it  will  be  seen  that  the  assault  made  by  defendant  upon  said 
justice  was  not,  as  charged  and  alleged  in  the  indictment,  made  ^^  in 
a  court  of  justice  then  and  there  being  in  session." 

Appellant  having  ineffectually  objected  to  the  evidence,  when 
introduced,  of  an  assault  other  than  such  as  was  alleged,  formulated 
a  special  instruction  upon  the  point,  in  these  words,  viz.:  ^^The 
defendant  asks  the  court  to  charge  the  jury  that  before  they  can 
convict  the  defendant  they  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  assault,  if  any,  was  committed  on  T.  A.  Paxton  in 
a  court  of  justice  as  charged  in  the  bill  of  indictment."  This  the 
court  refused  to  give,  but,  on  the  contrary,  in  the  charge  given  used 
the  following  language,  viz.:    <'If  you  believe  from  the  evidence 
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that  the  defendant  did  commit  an  assault  on  the  said  Pazton,  yet, 
if  said  Paxton  was  not  in  the  discharge  of  his  official  duties  ai  the 
time,  then  you  will  not  find  him  guilty  of  an  aggravated  assault; 
and  in  this  connection  you  are  charged  that  if  you  believe  that  said 
Paxton  had  left  the  place  of  holding  bis  court,  and  gone  such  dis- 
tance away  as  to  manifest  the  fact  that  be  was  not  discharging  his 
official  duties,  you  should  find  defendant  not  guilty  of  an  aggra- 
vated assault.  You  will  then  look  to  the  evidence  and  ascertain 
whether  or  not  the  defendant  is  guilty  of  a  simple  assault,  in  case 
you  find  him  not  guilty  of  an  aggravated  assault.''  In  other  portions 
of  the  charge  a  simple  assault  was  properly  defined  and  its  panish- 
ment  declared. 

The  rule  is  well  settled  that  upon  a  charge  of  aggravated  assaalt 
the  accused  may  be  found  guilty  and  punished  for  a  simple  assault. 
That  appellant,  under  the  facts  stated,  was  guilty  of  a  simpk 
assault  cannot  be  questioned;  that  he  is  not  guilty  of  an  aggravated 
assault, —  the  assault  not  having  been  committed  in  a  court  of  jus- 
tice,—  we  think  equally  clear.  Because  it  was  not  committed  whilst 
the  court  was  in  actual  session  does  not,  we  think,  under  the  allega- 
tions, preclude  the  State  from  proving  that  an  assault  was  in  fact 
committed  by  the  accused  at  the  time  and  place  and  upon  the  party 
as  alleged.  The  failure  to  show  that  it  was  committed  in  a  court  of 
justice  could  only  affect  the  grade  and  not  the  fact  of  the  crime. 

''Any  unlawful  violence  upon  the  person  of  another,  with  intent 
to  injure  him,  whatever  be  the  means  or  the  degree  of  violence  used, 
is  an  assault  and  battery."  The  crime  denounced  is  ''an  assault  and 
battery."  (Penal  Code,  art.  484.)  An  assault  and  battery  becomes 
aggravated  when  committed  under  the  circumstances  enumerated  in 
the  Code,  one  of  which  is  "  when  committed  in  a  court  of  justiceL" 
(Penal  Code,  art.  496,  subdivis.  2.)  The  rule  is  that  when  any  one 
of  the  circumstances  mentioned  in  the  Code  is  charged  in  order  to 
make  the  offense  an  aggravated  assault,  no  one  or  other  of  the  cir- 
cumstances enumerated  but  not  charged  can  be  established  to  prove 
the  one  alleged.  But,  under  a  charge  of  most  of  the  aggravating 
circumstances  named,  a  party  may  be  found  guilty  of  a  simple 
assault  and  battery, —  that  being  the  real  offense, —  which  is  aggra- 
vated alone  by  the  manner  of  its  commission. 

We  have  found  no  error  in  the  proceedings  bad  on  the  trial  in  the 
court  below,  and  the  judgment  of  conviction^  being  sustained  both 
by  the  law  and  the  evidence,  is  affirmed. 


[Opinion  delivered  December  2, 1885.J 
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32    «3d 


[No.  2124.] 
Austin  Clark  v.  The  State. 

1.  Aocidknt^  Offenses  Defined.— Article  44  of  the  Penal  Code  declares  that 

''no  act  done  by  accident  is  an  offense  except  in  certain  cases  specially  pro- 
vided for,  where  there  lias  been  a  degree  of  carelessness  or  negligence  which 
the  hiw  regards  as  criminal.'* 

2.  Same. —  Article  47  of  the  Penal  Code  dechires  that,  '*  if  one  intending  to  com- 

mit a  felony,  and  in  the  act  of  preparing  for  or  executing  the  same,  shall, 
through  mistake  or  accident,  do  another  act  which,  if  voluntarily  done, 
would  be  a  felony,  he  shall  receive  the  punishment  affixed  by  law  to  the 
offense  actually  committed." 

3.  Sams  —  Murder.—  If  one  committing  an  assault  with  intent  to  murder  an- 

other, accidentally  kill  a  third  party,  he  is  guilty  of  murder  in  the  second 
degree. 

4.  Same — Manslaughter. —  If,  however,  the  act  done  is  the  unintentional  hom- 

icide of  a  different  person  from  the  one  intended,  but  without  malice,  and 
while  the  mind  is  under  the  immediate  influence  of  sudden  passion,  arising 
from  an  adequate  cause,  such  as  anger,  rage,  sudden  resentment  or  terror, 
rendering  the  mind  incapable  of  cool  reflection,  the  crime  is  manslaughter, 
because  the  one  intended  was  manslaughter. 

r>.  Same. —  Intent  is  the  essence  of  the  Qrime,  and  when  the  intention  and  the 
act  resulting  from  it  are  precisely  the  same,  whether  the  fatal  shot  takes 
effect  upon  the  party  for  whom  it  was  aimed,  or  on  some  one  else,  the  guilt 
is  the  same,  except  in  cases  of  murder  of  the  first  degree,  in  which  it  is  re- 
quired that  there  must  be  express  malice  towards  the  person  killed. 

C.  Same—  Self-defense.—  If  a  person  shoots  in  necessary  self-defense  and  ac- 
cidentally kills  a  third  person,  he  is  guilty  of  no  offense. 

7.  Same  —  Nsouoent  HoMiaDE.— With  regard  to  negligent  homicide,  either 
of  the  first  or  second  degree,  the  law  requires  tliat  ttiksre  must  be  no  apparent 
intention  to  kill.  And  it  is  expressly  provided  by  article  500  of  tlie  Penal 
Code,  that  **if  one  in  the  execution  of,  or  in  attempting  to  execute,  an  act 
made  a  felony  by  the  penal  law,  shall  kill  another,  though  without  an 
apparent  intention  to  kiU,  the  offense  does  not  come  within  the  definition  of 
negligent  homicide." 

^.  Manslaughter— Charge  of  the  Court.— See  the  opinion  in  extenso  for  a 
•tate  of  facts  under  which  the  trial  court  sufficiently  charged  the  jury  to 
the  effect  that,  if  they  believed  from  the  evidence  that  the  defendant,  at  the 
time  alleged  in  the  indictment,  assaulted  one  N.  under  such  circumstances 
that,  if  he  had  killed  N.,  the  offense  would  have  been  manslaughter,  and 
that  while  making  such  assault  he  accidentally  shot  and  killed  the  deceased, 
he  should  bo  convicted  of  manslaughter.  Note  also  that  the  facts  proved 
did  not  raise  the  question  of  n^ligent  homicide,  wherefore  special  charge* 
on  the  subject  were  properly  refused. 

Appeal  from  the  District  Court  of  Grimes.    Tried  below  before 
the  Hon.  Benton  Randolph. 

The  appellant  in  this  case,  under  an  indictment  which  charged 
iiim  with  the  murder  of  Henry  Welden,  in  Grimes  county,  Texas, 
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on  the  12th  day  of  April,  1884^  was  convicted  of  manskaghter, 
and  was  awarded  as  punishment  a  term  of  three  years  in  the  peni- 
tentiary. 

Doctor^  John  Buchanan  was  the  first  witness  sworn  by  the  State. 
He  testified  that  on  the  morning  of  April  13,  1884,  he  examined 
the  wound  upon  the  body  of  the  deceased.  He  was  shot  through 
the  right  breast  and  in  the  liver.  The  wound  was  unquestionably 
mortal 

Cross-examined,  the  witness  stated  that  the  skin  of  the  deceased 
was  powder- burned,  indicating  that,  when  the  fatal  shot  was  fired, 
the  muzzle  of  the  gun  was  held  very  close  to  the  body.  There  was 
but  one  wound,  which  was  circular  in  shape  and  ragged  at  the 
edges.  The  ball  ranged  a  little  downward.  From  the  position  of 
the  wound  it  was  evident  that  the  deceased  and  his  slayer  were  facing 
each  other  when  the  fatal  shot  was  fired. 

Coleman  Nowlin  testified,  for  the  State,  that  Henry  Welden  was 
shot  on  Saturday,  April  12,  1884,  and  died  on  the  next  day  at  J.  C. 
Mclntyre's  place,  in  Grimes  county,  Texas.  Witness  knew  the  de- 
fendant, from  whose  house  he  lived  some  seven  hundred  or  eight 
hundred  yards  distant.  Witness,  who  had  been  to  mill  on  that 
Saturday,  reached  home  about  sundown.  He  asked  his  children  on 
his  arrival  where  their  mother  was.  They  told  him  that  she  was  at 
Welden's.  Witness  then  saw  her  and  defendant  at  the  gate  talking. 
Witness  went  up  to  where  they  were,  and  asked  Clark,  defendant, 
if  he  had  said  that  witness  threw  his  mule  in  the  ditch  and  killed  it 
Defendant  replied :  ^'  No,  I  did  not  say  it,  but  I  am  going  to  kill 
you."  Those  present  at  the  time  were  Bose  Moore,  the  deceased 
and  his  wife,  defendant  and  his  wife,  and  witness  and  his  wife.  De- 
fendant then  rolled  up  his  sleeves  to  fight  witness.  He  next  caught 
up  a  stone,  but  deceased  took  it  from  him.  He  then  got  a  piece  of 
a  rail,  which  deceased  took  from  him  after  he  started  towards  wit- 
ness with  it.  The  wives  of  the  witness  and  the  defendant  then  be- 
came involved  in  a  quarrel.  Witness's  wife  out-talked  defendant's 
wife,  when  defendant's  wife  called  witness's  wife  a  bitch.  The  de- 
fendant said :  '^  My  wife  is  no  more  of  a  bitch  than  yours  is,"  and 
ran  to  his  gun.  Deceased  got  the  gun.  Defendant  cried  to  him: 
"Turn  it  loose;  I  am  going  to  kill  the  yellow  son-of-a-b— h," — or 
perhaps  "  sons-of-b — hs."  Deceased  had  hold  of  the  muzzle  of  the 
gun,  which  the  defendant  held  at  the  stock  end.  The  gun  was  dis- 
charged and  killed  deceased.  The  deceased's  sole  part  in  the  affair 
was  to  prevent  a  quarrel.  He  had  no  quarrel  with  the  defendant 
Witness  had  no  weapon  of  any  kind,  nor  did  he  use  or  attempt  to 
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use  a  weapon.  Witness  did  not  assaalt  or  strike,  or  attempt  to 
assault  or  strike,  the  defendant.  Witness  did  nothing  but  attempt 
to  prevent  the  defendant  from  injuring  him.  Defendant  was  neither 
scratched  nor  bruised  during  the  fracas.  Witness  went  off  for  a 
doctor  to  attend  the  deceased. 

Cross-examined,  th%  witness  said  that  he  and  the  defendant  were 
friendly  before  the  difficulty.  The  difficulty  occurrejd  between  sun- 
down and  dark.  When  defendant  said  that  he  was  going  to  kill 
witness,  be  laid  his  gun  down  on  some  grass.  It  was  some  fifteen 
feet  from  where  the  fatal  shot  was  afterwards  fired  to  the  point 
where  the  defendant  first  laid  his  gun  down.  Witness  supposed 
that  the  gun  was  moved  by  the  deceased  when  the  quarreling  first 
began.  W'^^  ^^e  report  of  the  gun,  defendant  said  to  witness: 
'•Turn  me  loose;  Welden  is  shot."  The  gun  dropped  and  witness 
picked  it  up,  and  presently,  by  his  request,  gave  it  to  the  defendant. 
The  rock  was  picked,  up  by  defendant  before  the  fight  between  the 
women,  and  the  rail  afterwards.  The  women  fought  for  some  time. 
Witness's  wife  got  defendant's  wife  down,  and  witness  and  defendant 
parted  them. 

Hester  Welden  testified,  for  the  State,  that  the  deceased  was  her 
husband.  Harriet  Nowlin,  the  wife  of  the  witness  Coleman  Now- 
lin,  said  that  she  wanted  to  see  Aus.  Clark.  When  she  met  him  she 
asked  him  if  he  had  accused  her  husband,  Coleman,  of  killing  his 
male.  Defendant  replied:  "No;  but  I  intend  to  kill  him."  De- 
fendant caught  up,  apparently  for  use,  first  a  rock,  then  a  rail,  and 
then  his  gun.  Deceased  caught  the  gun,  when  defendant  said  to 
him:  "Turn  it  loose;  I  want  to  kill  thed — d  yellow son-of-a-b — h." 
Coleman  Nowlin  was  of  a  lighter  color  than  deceased.  Coleman  Now- 
lin's  wife  and  defendant's  wife  went  to  fighting  as  soon  as  they  met. 
Defendant's  wife  called  Coleman's  wife  a  "d — d  yellow-legged 
b — h."  Defendant  then  said:  "My  wife  is  no  more  of  a  bitch  than 
yours."  Coleman  replied:  "Don't  you  call  my  wife  ab — h."-  No 
cue  but  defendant,  deceased  and  Coleman  Nowlin  had  hold  of  the 
gun.  Coleman  did  nothing  but  dodge  behind  the  deceased  during 
the  scuffle. 

Cross-examined,  the  witness  said  that  the  parties  met  at  the  gate. 
The  women  fought  after  the  defendant  picked  up  the  rock  and  rail. 
No  one  had  hold  of  the  gun  when  it  was  discharged  except  the  de- 
fendant. As  soon  as  the  gun  fired  defendant  threw  it  down  and 
ran  off,  and  his  wife  picked  it  up  and  ran  into  the  house  with  it. 
Witness  did  not  hear  the  defendant  say  to  Coleman^: "  Turn  me 
loose}  the  man  is  shot" 
Vou  XIX-83 
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Be-ezamined,  the  witness  said  that  defendant's  remark,  when  de- 
ceased caught  the  gun,  was:  ''Turn  the  gun  loose;  I  want  to  kill 
Coleman."  The  gun  went  off  and  shot  deceased.  Deceased  told 
defendant  and  Coleman  to  part  their  wives,  and  they  did  so.  De- 
fendant did  not  ask  Coleman  for  the  gun  after  the  shooting.  His 
wife  took  the  gun  into  the  house.  * 

Bose  Moore  testified  that  she  was  present  and  saw  the  difSculty 
in  which  the  deceased  was  killed.  The  defendant  has  just  retumt^ 
home  from  hunting,  when  be  was  accosted  by  Harriet  Nowlin  with 
the  question;  "Did  you  say  that  my  husband  ran  your  old  horse 
into  a  ditch?"  Defendant  replied  that  he  did,  picked  up  a  rock  and 
then  a  rail,  and  then  the  wives  of  the  defendant  and  Colemaa 
Nowlin  engaged  in  a  fight.  The  defendant  called  Coleman  'Sow- 
lin's  wife  a  long-legged  yellow  bitch,  when  Coleman  ran  at  him  and 
said:  "You  call  my  wife  a  bitch  I"  Defendant  ran  too,  and  got 
his  gun.  Deceased  caught  the  gun,  when  defendant  said  that  be 
was  going  to  kill  the  yellow  son-of-a-b — h.  They  strugijled  over 
the  gun  —  defendant  at  the  stock  and  deceased  at  the  muzzle.  Cole- 
man had  the  gun  about  the  center.  Deceased  was  endeavoring  to 
suppress  a  fight.  Coleman  Nowlin  did  not  strike  the  defendant 
during  the  fracas.     Witness  was  related  to  none  of  the  parties. 

Cross-examined,  the  witness  said  that  Coleman  Nowlin  had  one 
band  on  the  defendant's  shoulder  when  the  gun  was  discharged. 
He  was  saying  something  to  the  defendant  at  the  time,  but  witness 
could  not  hear  what  it  was.  The  discharge  set  fire  to  deceased's 
clothing  and  the  defendant  extinguished  it.  Witness  then  told  de- 
fendant he  had  better  summon  some  one  to  do  something  for  de- 
ceased, and  defendant  left  at  once  for  Jerry  Sheiton's  house  for 
help.     The  State  closed. 

Fannie  Clark,  the  wife  of  the  defendant,  testified,  in  his  behalf, 
that  the  defendant  and  the  deceased's  little  boy  went  hunting  to- 
gether on  the  day  of  the  killing.  On  his  return  home  the  defendant 
went  into  bis  yard  to  shoot  a  rabbit.  Harriet  Nowlin  called  him 
to  the  gate,  and  asked  him  if  be  had  accused  her  husband,  Coleman, 
of  throwing  his  horse  into  a  ditch  and  killing  him.  The  defendant 
replied  simply:  "No,  I  did  not."  While  they  were  at  the  gate 
Coleman  Nowlin  came  up.  Harriet  Nowlin  then  struck  the  witness, 
an  I  she  and  witness  engaged  in  a  fight,  and  were  separated  by  their 
bus  lands.  Harriet  called  witness  a  bitch,  and  defendant  said  to  Har- 
riet: *'My  wife  is  no  more  of  a  bitch  than  you  are."  Thereupon 
Coleman  Kowlin  struck  the  defendant;  defendant  struck  back,  and 
several  blows  were  passed.    Defendant  then  caught  up  his  gon. 


Digiti 


ized  by  Google 


m^-^^ 


1885.]  Clark  v.  The  State.  499 

Statement  of  the  case. 

Deceased  caught  hold  of  the  gan  at  the  other  or  muzzle  end.  Cole- 
man Nowlin  seizad  the  gun  in  the  center,  and  worked  his  way  to 
defendant  and  caught  defendant  from  behind.  The  gun  was  then 
discharged,  shooting  the  deceased. 

Cross-examined,  the  witness  said  that  Nowlin  did  strike  the  de- 
fendant. The  defendant  at  no  time  during  the  difBcalty  picked  up 
a  rock  and  a  rail.  He  did  not  say  that  he  would  kill  Coleman.  He 
did  not  tell  deceased  to  turn  the  gun  loose  and  that  he  wanted  to 
kill  the  "yellow  son-of-a-b — h."  Coleman  had  the  gun  in  the  mid- 
dle just  before  it  was  discharged.  Deceased  had  nothing  whatever 
to  do  with  the  quarrel.  Just  before  defendant  caught  up  his  gun 
Coleman  Nowlin  thrust  his  hand  in  his  pocket  as  if  to  draw  a 
knife,  but  witness  saw  no  knife.  Defendant,  deceased  and  Nowlin 
lived  on  the  same  farm  and  were  friendly  with  each  other  prior  to 
the  difficulty.  Witness  had  not  discussed  this  case  with  the  defend- 
ant nor  any  one  else. 

Jerry  Shelton  testified,  for  the  defense,  that  on  Sunday  morning, 
after  the  doctor  left,  the  deceased,  in  witness's  presence,  told  the 
preacher  that  he  could  not  possibly  recover.  Later  on  the  same  day 
witness  asked  deceased  if  defendant  shot  him  on  purpose.  Deceased 
replied:  " No,  he  did  it  accidentally."  Deceased  then  turned  in  his 
bed,  spoke  no  more,  and  died  within-two  or  three  hours. 

Cross-examined,  witness  said  that  he  asked  the  question  of  the  de- 
ceased because  he  saw  the  near  approach  of  his  death,  and  wanted 
to  know  the  truth  about  the  matter.  Defendant  was  not  related  to 
the  witness,  but  was  an  orphan  boy  raised  by  the  witness's  mother. 

J.  L.  Dickson  testified,  for  the  defense,  that  about  1  o'clock  on 
the  morning  of  April  13,  1884,  the  defendant  came  to  his  house, 
waked  him  up,  and  told  him  that  he  had  accidentally  shot  the  de- 
ceased in  a  struggle  with  Coleman  Nowlin,  and  surrendered  himself 
to  the  witness,  who  was  then  the  justice  of  the  peace. 

Doctor  Uriah  Haynie  testified,  for  the  defense,  that  he  had  known 
the  defendant  about  six  years,  during  which  time  they  had  resided 
in  the  same  neighborhood.  lie  knew  his  general  reputation  in  the 
neighborhood  during  that  time  to  be  good  as  a  quiet,  peaceable,  law- 
abiding  boy^.  John  P.  Roan  and  Sam  H.  Garvin  testified  substan- 
tially as  did  Doctor  Haynie. 

In  rebuttal,  the  State  introduced  the  testimony  of  Fannie  Clark 
as  reduced  to  writing,  on  the  examining  trial.     It  reads  as  follows: 

"I  am  the  wife  of  the  defendant.  The  defendant  saw  a  rabbit 
in  the  yard  and  got  his  gun  and  went  out  there  to  shoot  it.  De- 
fendant went  hunting  on  that  evening  with  Hester  Welden's  little 
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boy.  The  sun  was  setting  when  the  defendant  and  the  boj^  got  back. 
While  the  defendant  was  in  the  garden,  Harriet  Nowlin  called  him. 
They  were  standing  up  there  talking,  and  while  they  were  talking 
Coleman  Kowlin  came  up.  I  went  up  there  at  that  time.  Coleinaa 
Nowlin  said  to  the  defendant  that  he  had  been  running  over  him 
long  enough,  and  that  he  intended  to  put  a  stop  to  it.  Defendant 
said  that  he  had  not  bothered  him,  and  asked  how  he  could  bother 
him  when  he  had  not  been  about  him.  Coleman  Nowlin  had  a  rock 
in  his  hand.  Defendant's  gun  was  lying  on  the  ground,  and  he 
picked  it  up,  and  Coleman  kept  making  up  to  him.  Defendant  said: 
"Don't  come  up  to  me,"  and  at  that  time  Henry  Welden,  the  de- 
ceased, came  up  and  took  hold  of  the  gun,  and  then  Coleman  came 
up  and  caught  the  gun  between  the  deceased  and  the  defendant,  and 
kept  working  until  he  got  behind  the  deceased.  When  the  gun  fired 
Coleman  Nowlin  had  it  in  his  hands,  for  I  tried  to  get  it  away  from 
him.  I  did  not  see  my  husband  roll  up  his  sleeves.  The  sun  was 
down  when  me  and  Harriet  had  the  fight,  and  that  was  before  the 
shooting.  Coleman  Nowlin's  wife,  after  our  fight,  called  me  a  bitch. 
The  defendant  then  said:  "  My  wife  is  no  more  a  bitch  than  yonr 
wife."  Coleman  and  defendant  went  to  fighting  again.  My  hus- 
band only  owns  two  sows  and  two  pigs." 

Cross-examined.  "Defendant  told  me  he  was  going  out  to  shoot 
a  rabbit.  I  did  not  see  the  rabbit.  I  don't  know  who  shot  the  gun. 
Defendant  was  out  in  the  pasture  when  Mrs.  Nowlin  called  him. 
The  gun  was  lying  flat  on  the  ground  when  I  went  up  to  where  they 
were.  At  the  time  of  the  shooting,  I  was  in  a  manner  right  close 
to  them.  Coleman  Nowlin  was  not  at  the  deceased's  back  when  the 
gun  fired.  I  did  not  say  that  he  was  at  the  deceased's  back  when 
the  gun  fired.  Coleman  Nowlin  was  at  the  defeniant's  back  when 
the  gun  fired,  and  had  hold  of  the  defendant  and  of  the  gnn.  I 
don't  know  which  hand  Coleman  had  the  gun  in.  I  was  not  ex- 
cited, but  was  perfectly  cool." 

Re-examined.  "I  don't  know  what  defendant  means.  I  do  know 
that  Coleman  Nowlin  was  at  Austin  Clark's  back  when  the  gun 
fired,  and  was  not  at  Henry  Welden's  back.  Coleman  NowKn, 
Henry  Welden  and  ray  husband  were  struggling  over  the  gun  at 
the  time  it  fired.  I  don't  know  who  shot  the  gun.  Just  after  the 
shot  Coleman  Nowlin  had  the  gun,  and  I  ran  up  to  take  it  away 
from  him,  and  he,  Coleman  Nowlin,  told  me  I  should  not  have  it, 
and  at  that  time  my  husband  was  turning  Henry  Welden  over,  pat- 
ting out  the  fire.  It^was  about  eighty  or  a  hundred  yards  from 
where  my  husband  had  the  gun  to  kill  the  rabbit  to  where  the  kill- 
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ing  took  place,  and  near  the  trail  from  Ilester  Welden's  house  to 
our  bouse,  and  it  is  all  in  the  same  pasture." 

The  motion  for  new  trial  raises  the  questions  discussed  in  the 
opinion. 

"So  brief  for  appellant  has  reached  the  Reporters. 

J,  n.  Burts,  Assistant  Attorney-General,  and  N.  G,  Kittrell^  Dis- 
trict Attorney  Twelfth  Judicial  District,  for  the  State. 

White,  Presiding  Judge. —  A  fight  had  occurred  between  the 
wives  of  appellant  and  one  Coleman  Nowlin.  Just  after  they  had 
been  separated,  appellant  called  Nowlin's  wife  "a  long-legged 
yellow  bitch."  Kowlin  ran  up  to  defendant  and  asked  him  if  he 
called  his  wife  a  bitch,  at  which  defendant  ran  and  picked  up  his 
gan,  and  said  he  was  going  to  kill  the  yellow  son  of  a  bitch.  De- 
ceased Welden  caught  hold  of  the  muzzle  of  the  gun  to  prevent 
defendant  from  shooting  Nowlin,  and  Nowlin  also  got  hold  of  the 
barrel  of  the  gun.  The  three  parties  were  struggling  over  the  gun 
when  it  was  discharged,  the  contents  entering  the  right  breast  and 
liver  of  Henry  Welden,  who  was  a  friend  of  both  the  other  parties, 
and  who,  when  shot,  was  endeavoring  to  get  the  ^un  in  order  to 
prevent  either  of  them  from  shooting  the  other.  Welden  died  the 
next  day.  Appellant  was  tried  for  his  murder,  and  was  found 
guilty  of  manslaughter,  with  punishment  afBxed  at  three  years  in 
the  penitentiary.  From  this  judgment  his  appeal  to  this  court  is 
taken. 

Upon  the  law  of  manslaughter  as  applicable  to  the  facts  proven, 
the  charge  of  the  court  was:  "  If  you  shall  believe  from  the  evidence 
that  the  defendant,  at  any  time  within  three  years  next  before  the 
said  28th  day  of  May,  1884,  did  then  and  there  assault  said  Coleman 
Kowlin  under  such  circumstances  as,  if  death  had  ensued,  it  would 
have  been  manslaughter  as  hereinbefore  defined,  and  that,  while 
making  said  assault,  he  accidentally  shot  and  killed  said  Welden, 
then  you  will  convict  him  of  manslaughter,"  etc.  Charges  were  also 
given  upon  the  law  of  self-defense  and  reasonable  appearances  of 
danger. 

Defendant's  special  instructions,  which  were  refused,  in  so  far  as 
they  were  applicable  and  not  embraced  in  the  general  charge,  were 
substantially:  "1.  If  the  jury  shall  find  from  the  evidence  that  the 
deceased  was  accidentally  or  unintentionally  killed,  they  will  acquit 
the  defendant."    "  2.  If  the  jury  shall  find  from  the  evidence  that  at 
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the  time  the  fatal  shot  was  fired  the  defendant  did  not  intend  to 
shoot  the  deceased,  but  that  the  intention  was  to  commit  an  assault 
upon  the  witness  Coleman  IN'owlin,  the  defendant  would  in  such  case 
be  guilty  of  negligent  homicide,  and  not  murder  or  manslaughter." 
"  3.  Insulting  words  or  conduct  of  the  person  killed  towards  a  fe- 
male relative  of  the  party  guilty  of  the  homicide  is  adequate  cause 
sufficient  to  reduce  murder  to  manslaughter;  and  in  this  case,  if  you 
shall  find  from  the  evidence  that  Harriet  Nowlin,  the  wife  of  Cole- 
man Nowlin,  in  the  presence  of  said  Nowlin  called  Fannie  Clark, 
defendant's  wife,  a  bitch,  and  the  said  Nowlin  did,  by  words  and 
acts  then  used,  confirm  the  words  of  his  said  wife,  and  the  same  were 
the  cause  of  the  homicide,  then,  had  Nowlin  died,  defendant  would, 
if  you  shall  so  find,  be  guilty  of  manslaughter,  and  in  this  case 
defendant  would  be  guilty  of  negligent  homicide  in  the  second 
degree." 

Accidents  are  provided  for  specially  by  our  statutes,  which  de- 
clare that  "No  act  done  by  accident  is  an  offense  e^xcept  in  certain 
cases  speciall}'^  provided  for,  where  there  has  been  a  degree  of  care- 
lessness or  negligence  which  the  law  regards  as  criminal."  (Penal 
Code,  art.  44.)  But,  "If  one  intending  to  commit  a  felony,  and  in 
the  act  of  preparing  for  or  executing  the  same,  shall,  through  mis- 
take or  accident,  do  another  act  which,  if  voluntarily  done,  would 
be  a  felony,  he  shall  receive  the  punishment  affixed  by  law  to  the 
offense  actually  committed."     (Penal  Code,  art.  47.) 

If  A.  shoots  at  B.  with  express  malice,  and  by  accident  kills  C, 
the  offense  is  murder  of  the  first  degree.  This  is  not  because  of 
any  malice  in  fact  against  C,  but  because  of  the  evil  design  against  B., 
which,  it  is  said,  is  carried  over  against  C.  by  legal  implication.  (4 
Black.  Coram.,  201.)  This  rule  of  the  common  law  is,  however,  quali- 
fied and  modified  by  our  statute.  {McCoy  v.  The  Staie^  25  Texas,  33.) 

If  one  committing  an  assault  with  intent  to  murder  another  acci- 
dentally kill  a  third  party,  he  is  guilty  of  murder  in  the  second 
degree.  {McConnell  v.  The  SUite,  13  Texas  Ct.  x\pp.,  390,  and  author- 
ities cited.)  But  if  the  act  done  is  the  unintentional  homicide  of  a 
different  person  from  the  one  intended,  but  without  malice  and 
while  the  mind  is  under  the  immediate  influence  of  sudden  passion 
arising  from  an  adequate  cause,  such  as  anger,  rage,  sudden  resent- 
ment or  terror,  rendering  it  incapable  of  cool  reflection,  the  crime 
is  manslaughter,  because  the  one  intended  was  manslaughter.  "  The 
intent  is  the  essence  of  the  crime,  and  when  the  intention  and  the 
act  resulting  from  it  are  precisely  the  same,  whether  the  fatal  shot 
takes  effect  upon  the  party  for  whom  it  was  aimed  or  on  some  one 
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else,  the  guilt,  it  would  seem,  should  be  the  same," —  except  in  cases 
of  murder  of  the  first  degree,  where  it  is  required  there  must  be  ex- 
press malice  towards  the  party  killed.  {FerreU  v.  The  State^  43 
Texas,  503.)  If  a  party  shoots  in  necessary  self-defense,  and  acci- 
dentally kills  a  third  person,  it  is  no  offense.  {Plnmmer  v.  The 
St(Ue^  4  Texas  Ct.  App.,  310.)  With  regard  to  negligent  homicide, 
either  of  the  first  or  second  degree,  the  law  is  that  "there  must  be 
no  apparent  intention  to  kill."  (Penal  Code,  art.  584;  Eohbins  v. 
The  State,  9  Texas  Ct.  App.,  667,  and  671;  Aiken  v.  The  State,  10 
Texas  Ct.  App.,  610.) 

And  it  is  further  provided  that,  "  when  one  in  the  execution  of,  or 
in  attempting  to  execute,  an  act  made  a  felony  by  the  penal  law 
shall  kill  another,  though  without  an  apparent  intention  to  kill,  the 
offense  does  not  come  within  the  definition  of  negligent  homicide." 
(Penal  Code,  art.  590.)  Under  the  facts  we  have  stated,  when  the 
law  is  applied,  we  think  it  must  plainly  appear  that  appellant  was, 
when  he  seized  the  gun  with  which  the  homicide  was  committed, 
either  acting  in  his  own  proper  self-defense  or  that  he  seized  it  in- 
tending to  kill  Nowlin,  because  Nowlin  had  by  his  acts  and  conduct 
excited  him  to  a  degree  of  passion  which  rendered  his  mind  incapa- 
ble of  cool  reflection.  As  to  self-defense,  the  question  was  fairly 
submitted  under  appropriate  instructions  to  the  jury.  If  he  was 
intending  to  kill  Nowlin,  then,  no  matter  what  the  condition  of  his 
mind  might  be,  provided  he  was  not  acting  in  his  proper  and  legiti- 
mate self-defense,  he  was  perpetrating  a  felony,  and  there  could  not 
in  that  event  be  a  question  of  negligent  homicide  as  to  the  act  com- 
mitted. The  question  of  an  intention  only  to  commit  an  assault 
upon  Nowlin,  short  of  taking  life,  does  not,  we  think,  arise  upon 
the  evidence.  Defendant's  language  and  acts,  when  he  seized  the 
gun,  indicated  most  plainly  an  intention  to  kill  Nowlin,  and  not 
simply  to  assault  him.  Under  the  facts  proven  and  the  law,  we  are 
of  opinion  the  law  of  the  case  was  fully  and  fairly  stated  in  the  charge 
given  by  the  court  to  the  jury,  and  that  the  special  requested  in- 
structions were  not  applicable  to  the  facts  of  the  case.  Hence  the 
court  did  not  err  in  refusing  them. 

We  have  been  unable  to  find  any  error  in  the  record  for  which 
the  judgment  should  be  reversed,  and  it  is  therefore  affirmed. 

Affirmed. 

[Opinion  delivered  December  2,  1885.] 
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I  ^'  ^^^  James  Grisham  v.  The  State. 

1.  Practice. —  Plea  op  Autrefois  Con\ict,  to  be  sufficient  to  set  up  such  de- 

fense, must  set  forth  in  hcec  verba,  or  at  least  by  exhibit,  both  the  complaint 
and  information,  if  a  misdemeanor,  or  the  indictment^  if  a  felony,  upon 
which  the  former  trial  was  had,  and  also  the  judgment  then  rendered. 
Such  pleading  is  essential  in  order  to  enable  the  trial  court  to  ascertain 
whether  or  not  the  former  trial  was  had  upon  a  valid  information  or  indict- 
ment, without  which  the  conviction  would  be  no  bar.  The  rule  is  correctly 
stated  as  follows:  ^'  If  the  indictment  is  in  form  so  defective  that  the  de- 
fendant, if  found  guilty,  will  be  entitled  to  have  any  judgment  entered 
thereon  against  him  reversed  for  error,  he  is  not  in  jeopai-dy ;  and,  should 
he  be  acquitted,  he  will  be  liable  to  be  tried  on  a  new  and  valid  indictmeDt" 

2.  Same. —  Failure  of  the  defendant  to  set  out  in  bis  plea  of  former  conviction 

the  information  upon  which  his  trial  and  conviction  were  had  rendered  bis 
plea  of  former  conviction  demurrable,  but  not  void.  The  State  failing  io 
except  to  the  plea  in  this  case,  the  trial  court  properly  permitted  the  defend- 
ant to  introduce  proof  to  support  it.  See  the  opinion  in  extenso  for  the  rule 
applicable  to  the  question. 
8.  Same  —  Charge  of  the  Court. —  If  a  special  plea  of  former  acquittal  or  con- 
viction be  sufficient  to  admit  evidence,  and  it  is  supporte<l  by  any  evidence 
on  the  trial,  it  is  the  imperative  duty  of  the  court  to  submit  its  truth  or  un- 
truth as  an  issue  to  be  tried  by  the  jury,  and  it  is  error  to  neglect  or  refuse 
to  do  so.  In  view  of  the  supporting  evidence  in  this  case,  tlie  court  below 
erred  in  refusing  to  submit  to  the  jury  the  defendant's  plea  of  former  con- 
viction. 

4.  Same. —  Under  the  provisions  of  article  553  of  the  Code  of  Criminal  Proced- 

ure, a  former  judgment  of  acquittal  or  convicticm  in  a  court  of  competent 
jurisdiction  is  a  bar  to  any  further  prosecution  for  the  same  offense,  but  is 
not  1^  bar  to  a  prosecution  for  any  higher  grade  of  offense  over  which  said 
court  had  not  jurisdiction,  unless  such  trial  and  judgment  were  had  upon 
indictment  or  information;  iix which  case  the  prosecution  shall  be  barred 
for  all  grades  of  the  offense.  From  this  rule  it  follows  that,  if  the  trial  in 
the  first  instance,  though  for  a  minor  grade,  and  in  a  court  having  no  juris- 
diction of  the  higher  offense,  was  for  the  same  transaction,  and  was  bad  by 
virtue  of  an  information  or  indictment^  the  judgment  will  be  a  bar  to  the 
higher  grade,  though  the  latter  be  pending  in  another  and  different  tribunal 
having  jurisdiction  of  it. 

5.  Same.—  A  general  rule  upon  the  subject  (autrefois  convict)  has  been  cor- 

rectly stated  as  follows:  **  If  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  legal  conviction  upon 
the  first,  the  plea  is  generally  good;  but  not  otherwise.  Even  if  the  first 
trial  was  for  a  misdemeanor  and  the  second  for  a  felony,  the  test  holds  good 
that  the  plea  is  sufficient  if  the  evidence  requisite  to  support  the  second  in- 
•  dictment  must  necessarily  have  supported  a  conviction  on  the  first.'"    The 

reason  of  the  rule  is  to  restrain  the  State  from  multiplying  prosecutions  for 
the  same  act,  and  is  based  upon  the  doctrine  of  carving  and  former  jeopardy. 
See  the  opinion  in  extenso  on  the  subject. 

6.  Practice  —Vacation  of  Judgments  in  Criminal  Causes— Case  Stated.— 

The  prosecution  in  this  case  was  had  upon  an  indictment  which  charged  the 
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appellant  with  an  assault  with  intent  to  murder.  In  support  of  his  plea  of 
former  conviction,  the  defendant  proved  that  an  information  was  properly- 
filed  in  the  county  court  charging  him  with  an  aggravated  assault  upon  the 
same  persoo  at  the  same  place  and  time  as  charged  in  this  indictment;  that 
at  a  regular  term  of  the  said  county  court,  when  the  case  was  called  for 
trial,  the  defendant  appeared,  waived  a  jury,  pleaded  guilty,  and  that  judg- 
ment was  rendered  finding  him  guilty  of  aggravated  assault,  and  assessing 
his  punishment  at  a  fine  of  $25,  which  judgment  concluded  with  the  order 
that  the  defendant  "  be  remanded  to  the  custody  of  the  sheriff  of  Hunt 
county  until  such  fine  and  costs  are  fully  paid."  The  proof  further  showed 
that,  a  few  days  after  the  rendition  of  the  said  judgment  and  before  the 
expiration  of  the  term,  the  county  judge,  of  his  own  motion,  and  without 
the  consent  of  the  defendant  or  his  attorneys,  made  an  order  purporting  to 
set  aside,  annul  and  vacate  said  judgment  of  conviction,  and,  without  de- 
fendant's motion  er  request,  awarded  him  a  new  trial.  Upon  this  state  of 
case  is  presented  the  validity  of  the  order  of  the  county  court  vacating  its 
judgment  of  its  own  motion,  and  awarding  the  new  trial  without  the  con- 
sent or  request  of  the  defendant.  The  State  maintains  that,  the  case  in 
the  county  court  being  a  misdemeanor,  the  rule  which  in  civil  cases  gives  to 
the  court  full  control  over  its  judgments  until  adjournment  of  the  term 
obtains,  and  tiiat,  under  that  rule,  it  was  authorized  to  set  aside  the  judg- 
ment and  award  the  new  trial,  without  the  defendant's  consent.  But  held: 
In  criminal  cases  the  power  of  courts  over  their  judgments  during  the  term 
at  which  they  are  rendered  does  not  extend  to  cases  where  punishment  has 
already  been  inflicted  in  whole  or  in  part.  A  conviction  followed  by  an  en- 
durance of  punishment  will  bar  a  future  prosecution  for  the  same  offense. 
The  recital  in  the  judgment  on  the  former  trial  in  this  case,  that  the^ de- 
fendant be  remanded  to  the  custod}"  of  the  sheriff  until  the  fine  and  costs 
were  fully  paid,  implies  that  he  discharged  that  judgment  either  by  the  pay- 
ment of  the  fine,  or,  in  default  of  such  payment,  b/  remaining  in  the  cus- 
tody of  the  sheriff,  pending  the  attempted  vacation  of  tne  judgment;  in 
either  of  which  events,  the  punishment  having  been,  in  part,  at  least,  satis- 
fied, it  was  beyond  the  power  of  the  court  to  change  the  judgment  except 
upon  defendant's  motion.  And  upon  the  whole  case  it  is  held  that  the  plea 
of  former  conviction  should  have  been  submitted  to  the  jury  under  appro-  « 
priate  instructions. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  E. 
W.  Terhune,  Esq.-,  Special  Judge. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to  mur- 
der A.  M.  McRae,  in  Ilunt  county,  Texas,  on  the  1st  day  of  June, 
1885.  A  term  of  two  years  in  the  penitentiary  was  the  penalty 
assessed  by  the  jury. 

N.  J.  Koss  was  the  first  witness  for  the  State.  He  testified  that, 
on  one  Sunday  morning  in  May,  1885,  about  the  24:th  day  of  that 
month,  he  went  to  the  railroad  depot  in  Greenville,  Hunt  county, 
Texas,  took  a  seat  and  employed  A.  M.  McRae,  a  small  white  boy 
boot-blacky  to  black  his  boots.    While  McEae  was  blacking  witness's 
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boots  the  defendant,  who  is  a  negro  boy,  called  or  sent  word  to  Mc- 
Kae  to  come  and  black  his  boots,  which  McRae  refused  to  do. 
When  McKae  finished  the  witness's  boots,  witness  left  his  seat  and 
walked  to  the  other  end  of  the  depot  platform,  and  soon  heard  a 
noise  in  the  direction  of  the  point  he  had  but  recently  left.  He  saw 
a  crowd  gathered  about  a  point  near  the  saloon  at  the  depot,  and 
among  those  gathered  there  he  saw  the  boy  McRae,  his  head  bleed- 
ing freely  from  a  wound  on  the  back  part.  McRae  was  a  slender, 
sickly-looking  boy,  of  considerably  less  physical  strength  than  the 
defendant,  and  was  not  over  fifteen  or  sixteen  years  old. 

R  B.  Redmond  testified,  for  the  State,  that  he  was  present  at  the 
depot  in  Greenville,  Texas,  on  the  Sunday  morning  about  Ma}^  24, 
1885,  when  the  defendant  and  young  McRae  had  a  difficulty.  Wit- 
ness heard  the  defendant  call  to  McRae  to  come  and  black  his  boots, 
which  McRae  refused  to  do.  Witness  then  heard  some  quarreling, 
and  next  saw  them  together  with  their  arms  clasping  each  other. 
Some  one  interfered  and  separated  the  two  belligerents,  and  McRae 
walked  off  a  short  distance  and  took  his  seat  on  a  wheelbarrow. 
Witness  thought  no  more  of  the  matter  for  the  time  being.  Pres- 
ently McR.ie  passed  the  witness,  going  oflf.  Defendant  passed,  fol- 
lowing McRae.  He  overtook  McRae  at  a  point  about  fifteen  feet 
from  where  the  difficulty  occurred,  caught  him  with  one  hand  by 
the  nape  of  the  neck,  and  with  his  other  hand,  in  which  he  held  a 
large  piece  of  an  iron  coupling  pin,  struck  McRae  an  overhanded 
blow  on  the  back  of  the  head.  The  piece  of  iron  described  was 
about  six  inolies  long,  about  one  and  a  half  inches  in  diameter,  and 
weighed  about  two  pounds.  In  strking  McRae  with  the  piece  of 
iron,  the  defendant  used  considerable  force,  cut  a  large  gash  with 
the  rough  or  broken  end  of  the  instrument,  and  brought  a  very  con- 
siderable flow  of  blood.  In  striking  McRae  the  defendant  struck 
with  the  weapon  described  endwise.  After  striking  the  blow,  the 
defendant  dropped  or  threw  the  iron  instrument  down.  McRae 
neither  staggered  nor  fell.  The  defendant  did  not  make  any  further 
attempt  to  injure  McRae,  though  in  his  anger  he  cursed  and  talked 
boisterously  a  great  deal.  No  one  tried  to  stop  the  difficulty.  Mc- 
Rae was  a  young,  slender,  sickly-looking  white  boy  boot-black. 

Cross-examined,  the  witness  testified  that  no  one  of  those  present 
stopped  defendant  from  striking  or  attempting  to  strike  McRae  a 
second  blow.  The  defendant  and  McRae  were  boys  about  equal  in 
size.  Witness  did  not  know  the  present  whereabouts  of  McRaa 
He  left  Greenville  shortly  after  the  occurrence  described.  The  iron 
pin  was  next  identified,  put  in  evidence,  and  the  State  closed. 
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The  defendant's  plea  of  former  conviction,  which  was  filed  in  this 
case,  reads  as  follows: 
"The  State  op  Texas  W^^  District  Court,  July  Term,  A.  D.  1885, 

-.      ^^  \     Hunt  County, 

Jim  Grisham.         J  ^ 

"  And  now  comes  the  defendant,  and,  in  addition  to  his  plea  of 
not  guilty  herein,  says  that  the  State  of  Texas  ought  not  to  have 
and  maintain  this  prosecution  against  him,  because  he  says  that,  on 
the  25th  day  of  May,  A.  D.  1885,  the  State,  by  the  county  attorney  of 
Hunt  county,  to  wit,  M.  M.  Brooks,  instituted  a  prosecution  against 
him  in  the  county  court  of  said  Hunt  county  by  filing  in  said 
county  court  a  complaint  in  writing,  duly  sworn  to  by  the  said  A.  M. 
McRae,  and  an  information  in  due  form  of  law,  charging  this  de- 
fendant with  an  aggravated  assault  and  battery  upon  the  person  of 
the  said  A.  M.  McRae,  with  a  certain  piece  of  iron  alleged  to  be  a 
deadly  weapon,  on  the  24th  day  of  May,  1885;  that  said  offense 
charged  in  said  affidavit  and  information  is  the  same  ofifense  charged 
against  the  defendant  in  the  indictment  herein;  that  on,  to  wit,  the 
15th  day  of  June,  1885,  the  said  county  court  being  then  in  session, 
this  defendant  was  duly  and  legally  convicted  of  said  ofifense  by 
said  county  court,  and  a  fine  of  $25  assessed  against  him  by  the 
said  county  court,  and  a  judgment  legally  entered  against  him  in 
the  minutes  of  the  said  court,  upon  the  finding  aforesaid ;  that  said 
judgment  has  never  been  legally  set  aside;  and  the  defendant  alleges 
that  the  same  is  in  full  force  and  effect,  and  was  at  the  time  of  the 
finding  of  the  bill  of  indictment  herein  charging  him  in  this  court 
with  an  assault  with  intent  to  murder  the  said  A.  M.  McKae;  a  copy 
of  which  judgment  is  hereto  attached,  and  made  a  part  hereof, 
marked  Exhibit  A.  Wherefore  defendant  pleads  a  former  convic- 
tion of  the  ofifense  alleged  in  the  indictment  herein,  and  prays  the 
court  that  he  may  be  discharged  from  this  prosecution."  Subscribed 
and  sworn  to,  etc. 

''Exhibit  A. 
'*  The  State  of  Texas  ) 

u  \  June  15,  1885. 

Jim  Grisham.         ) 

"  This  day,  this  cause  being  called,  come  the  county  attorney  for 
the  State,  and  the  defendant  in  person  and  by  attorney,  and  announce 
ready  for  trial.  The  defendant  here  entered  his  plea  of  guilty  of 
the  State's  charge  in  this  cause,  waived  a  jury  and  submits  the  cause 
to  the  court;  and  the  court,  after  bearing  the  pleas  of  the  parties^ 
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finds  the  defendant  gailty  of  an  aggravated  assault,  and  assesses 
his  panishment  at  a  fine  of  $25.  It  is  therefore  considered  and 
adjudged  by  the  court  that  the  State  of  Texas  do  have  and  recover 
of  and  from  the  defendant,  Jim  Grisham,  the  sum  of  $25,  and  all 
costs  herein  incurred,  and  that  he  be  remanded  ^to  the  custody  of 
the  sheriff  of  Hunt  county,  Texas,  until  such  fine  and  costs  Are 
fully  paid." 

W.  C.  Jones  was  the  first  witness  for  the  defense.  He  testified 
that  he  was  an  attorney-at-Iaw.  At  the  last  term  of  the  county 
court  of  Hunt  county,  witness  was  appointed  by  County  Judge 
,Sherriil  to  conduct  the  case  of  the  defentlant,  whose  trial  was  then 
pending  upon  a  charge  of  aggravated  assault  and  battery  ujion  the 
person  of  A.  M.  McRue,  which  offense  was  alleged  to  have  been 
committed  with  a  piece  of  iron,  in  Hunt  county,  Texas,  on  Sun- 
day morning  May  24,  1885.  The  defendant  on  trial  was  the  same 
defendant  charged  in  that  case;  the  injured  party  McRae,  alleged 
in  this  indictment,  was  the  same  McRae  named  in  that  case;  the 
same  defendant  was,  in  that  case,  charged  with  the  same  transaction 
charged  in  this  case,  and  the  two  assaults  are  identical, —  the  one 
and  the  same.  Upon  the  advice  of  the  witness,  the  defendant  on 
the  trial  for  aggravated  assault  and  battery  waived  a  jury,  pleaded 
guilty,  and  was  fined  by  the  county  judge  in  the  sum  of  $25.  A 
few  days  later  witness  and  Judge  Sherrill  met  on  the  streets  of 
Greenville,  when  Judge  Sherrill  told  the  witness  that  he  was  ^^oing 
to  set  the  said  judgment  aside  and  grant  a  new  trial.  Witness 
neither  consented  nor  objected,  but  merely  remarked:  "  All  right" 
Witness  then  saw  the  defendant  and  told  him  what  Judge  Sherrill 
had  said.  Witness  was  not  present  in  court  when  the  order  was 
entered  granting  the  defendant  a  new  trial. 

The  defense  next  read  in  evidence  the  following  affidavit  for  the 
information: 
"  The  State  of  Texas,  ) 
County  of  Ilitnt.        ) 

"  Li  tlic  name  and  hy  the  authority  of  the  State  of  Texas:  Per- 
sonally, before  the  undersigned  authority,  this  day  came  and  ap- 
peared A.  M.  McRae,  who,  after  being  b}'  me  duly  sworn,  on  oath 
deposes  and  says  that,  heretofore,  to  wit,  on  the  2Ath  day  of  Mav 
in  the  year  of  Our  Lord,  1885,  in  said  county  of  Hunt  and  State  of 
Texas,  Jim  Grisham,  late  of  said  county  and  State,  with  force  and 
arms,  did  then  and  there  unlawfully  make  an  aggravated  assault 
and  battery  upon  him,  the  said  A.  M.  McRae,  with  a  certain  piece 
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of  iron,  the  same  being  then  and  there  a  deadly  weapon.  Contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State. 

His 

«A.  M.  i^  MoRae. 

mark. 

"Sworn  to  and  subscribed  before  me  this  the  25th  day  of  Tlay, 
A.  D.  1885.  M.  M.  Brooks,  County  Attorney." 

The. defense  next  read  in  evidence  the  information  based  upon 
the  foregoing  affidavit,  and  next,  the  judgment  of  the  county  court 
which  is  copied  as  an  exhibit  to  the  plea  of  former  conviction. 

Charley  Hawkins  testified,  for  the  defense,  that  he  was  at  the 
depot  in  Greenville  on  the  Sunday  morning  in  May,  1885,  when  the 
difficulty  between  the  defendant  and  McRae  occurred.  Defendant 
asked  McEie  to  black  his  boots.  McRae  refused,  got  angry  and 
corsed  the  defendant.  A  little  scuffle  ensued,  after  which  McRae 
walked  off  and  sat  down  on  a  wheelbarrow.  Defendant  followed 
and  kicked  McRae,  who  then  threw  an  iron  pin  at  defendant  and 
walked  oflf.  Defendant  followed,  overtook  McRae,  seized  him  by 
the  back  of  the  neck  and  struck  him  with  an  iron  pin,  which  he 
then  threw  down  and  walked  off,  making  no  other  effort  to  strike 
McRae.  Nobody  interfered.  Witness  had  seen  McRae  black  the 
boots  of  Sam  Wynn,  a  yellow  negro  who  worked  at  the  saloon. 
The  railroad  spike  which  McRae  threw  at  defendant  was  not  the 
same  as  the  piece  of  iron  with  which  defendant  struck  McRae. 

The  defense  having  closed,  the  State,  over  the  defendant's  objec- 
tion, read  in  evidence  the  following  order  of  thjs  county  court: 

"  The  State  of  Texas  ) 
No.  1173.  V.  I  June  19,  1885. 

Jim  Grisham.  ) 

"This  day,  this  cause  being  called,  came  the  county  attorney  for 
the  State,  and  the  defendant  in  person  and  by  attorney.  Then  the 
court  being  of  the  opinion  that  the  law  is  for  the  defendant,  of  his 
own  motion  sets  aside  the  judgment  herein,  and  grants  the  defend- 
ant, Jim  Grisham,  a  new  trial  of  this  cause.  It  is  further  ordered 
that  the  cause  stand  continued  to  the  next  term  of  this  court." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion.  At  an  early  day  of  the  term  the  conviction  in  this  case 
was  affirmed,  and  the  opinion  which  follows,  and  by  which  the 
judgment  is  reversed,  was  rendered  on  a  motion  for  a  rehearing. 

Ji.  Z.  Porter  2ind  Montrose  <&  Grubbsy  for  the  appellant 

J.  n.  Burta^  Assistant  Attorney-General,  for  the  State. 
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OPINION  OK  MOTION  FOB  EEHEAEINO. 

"White,  Pkesiding  Judge.  Appellant  was  convicted  in  the  court 
below  of  an  assault  with  intent  to  murder,  upon  an  indictment 
charging  him  with  that  oflfense.  In  connection  with  his  plea  of  not 
guilty  he  pleaded  specially  in  this  case  that  he  had  already  thereto- 
fore been  tried  and  convicted  for  the  same  offense  in  the  county 
court  upon  a  complaint  and  information  for  an  aggravated  assault 
growing  out  of  the  same  identical  transaction  upon  which  the  in- 
dictment in  this  case  was  founded. 

As  presented,  the  plea  was  in  itself  defective  and  insufficient  in 
that  it  did  not  allege,  as  required,  the  proceedings  which  resulted  in 
such  former  conviction.  Such  a  plea,  to  be  sulBcient,  should  set 
forth  in  hmc  verba^  or  at  least  by  exhibit,  both  the  complaint  and 
information,  or  the  indictment  (as  the  case  may  be)  of  the  former 
trial,  and  also  the  judgment  of  conviction.  (See  Willson's  Cnm. 
Forms,  615,  p.  277;  1  Bish.  Crim.  Proc  (3d  ed.),  §  814;  WMmmsY. 
The  State,  13  Texas  Ct.  App.,  286;  Adam9  v.  The  State,  16  Texas 
Ct.  App.,  162;  U'ffher  v.  The  State,  16  Texas  Ct.  App.,  573;  Code 
Crim.  Proc,  art.  525.) 

This  is  essential  in  order  that  the  court  trying  the  plea  may  know 
that  the  former  trial  was  upon  a  good  and  valid  information  or  in- 
dictment, without  which  the  conviction  would  be  no  bar.  "  When 
the  indictment  is  in  form  so  defective  that  the  defendant,  if  found 
guilty,  will  be  entitled  to  have  any  judgment  entered  thereon  against 
him  reversed  for  error,  he  is  not  in  jeopardy;  and,  should  ho  be 
acquitted,  he  will  be  liable  to  be  tried  on  a  new  and  valid  indict- 
ment." (1  Bish.  Crim.  L.  (7th  ed.),  §1021;  Whart.  Cnm.  PL  & 
Prac.  (8lh  ed.),  §  5457.) 

The  judgment  is  also  essential  to  a  plea  of  former  conviction  in 
order  that  it  may  be  made  to  appear  that  the  prisoner  has  received 
the  proper  punishment  and  sentence  required  by  law.  In  a  word, 
the  accused  is  required  to  show  not  only  the  nature  of  the  former 
prosecution  and  conviction  or  acquittal  with  certainty,  but  also  show 
the  record  or  its  substance  to  the  court.  {Coleman  v.  Tennei^ee,  7 
Octo,  525.) 

Tl)e  plea  was  defective  in  this  instance  in  omitting  to  set  out  the 
information  upon  which  the  former  trial  was  had.  It  was,  there- 
fore, demurrable,  though  not  void.  However,  there  was  no  excep- 
tion taken  to  it  by  the  prosecution,  and  the  court  permitted  evidence 
to  be  introduced  by  the  defendant  in  support  of  it.  This  was  en- 
tirely proper.     For  the  rule  is  that ''  where  a  plea  is  a  mero  nullity, 
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evidence  may  be  properly  excluded  which  is  offered  in  support  of  it. 
Not  so,  however,  when  it  is  merely  defective  and  liable  to  be  held 
bad  upon  exception;  for  that  would  be  a  trial  of  the  sufficiency  of 
the  pleading  upon  the  admission  of  evidence  on  the  trial,  after  the 
time  for  its  amendment  had  passed,  and  might  exclude  a  good  defense 
without  objecting  to  the  manner  in  which  it  was  pleaded,  to  the 
surprise  and  injury  of  the  defendant."  {Deaton  v.  The  State,  44 
Texas,  446;  Quitzow  v.  The  State,  1  Texas  Cc.  A  pp.,  47.) 

From  the  evidence  adduced  it  appeared  that  an  information  was 
properly  filed  in  the  county  court,  charging  defendant  with  the  com- 
mission of  an  aggravated  assault  upon  the  same  injured  party,  and 
at  the  same  time  and  place,  as  mentioned  and  charged  in  this  indict- 
ment; that  at  a  regular  term  of  said  court,  when  said  case  was 
called  for  trial,  defendant  appeared,  waived  a  jury,  pleaded  guilty, 
and  judc^ment  was  rendered  against  him  by  the  court,  finding  him 
guilty  of  an  aggravated  assault,  and  assessing  his  punishment  at  a 
fine  of  $25.  But  it  is  further  shown  by  the  evidence  that,  a  few 
days  after  the  rendition  of  this  judgment  and  before  the  term  at 
which  it  was  rendered  had  expired,  the  county  judge,  of  his  own 
motion,  and  without  the  consent  of  defendant  or  bis  attorney,  set 
aside,  annulled  and  vacated  said  judgment  of  conviction,  and  granted 
defendant  a  new  trial, —  he  having  never  requested  the  same  by  mo- 
tion or  otherwise. 

Such  being  the  evidence  for  and  against  the  plea  of  former  con- 
viction in  this  case,  the  learned  special  judge  trying  the  case  refused 
to  submit  in  his  general  charge  the  truth  or  falsity  of  the  plea  as  an 
issue  in  the  case  to  be  found  by  the  jury,  and  also  refused  to  give 
them  in  charge  a  special  requested  instruction  of  defendant  present- 
ing the  issues  on  the  plea. 

It  is  urgently  insisted  on  this  appeal  that  the  learned  judge  erred 
in  declining  and  refusing  to  submit  the  plea  on  the  evidence,  as  an 
issue  to  be  found  and  determined  by  the  jury,  because,  it  is  strenu- 
ously contended,  the  action  of  the  county  court,  in  attempting  to 
vacate,  annul  and  set  aside  its  judgment  and  grant  a  new  trial,  was, 
under  the  circumstances  stated,  absolutely  null  and'  void,  for  want 
of  legal  authority,  and  that  on  account  of  such  want  of  authority 
said  judgment  of  conviction  has  not  been  set  aside,  but  was  and  is 
still  a  valid  and  subsisting  judgment,  in  full  force,  and  binding  both 
upon  the  court  and  defendant.  And  if  of  force  and  eflfect  notwith- 
standing the  attempt  to  vacate  it,  that  the  evidence  adduced  amply 
supported  the  plea  of  former  conviction,  and  hence  it  should  have 
been  submitted  as  a  matter  to  be  found  by  the  jury. 
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If  a  special  plea  of  former  acquittal  or  conviction  is  sufficient  to 
admit  of  evidence,  and  is  supported  by  any  evidence  at  the  trial,  it 
13  the  bounden  duty  of  the  court  to  submit  whether  it  is  "true  or 
untrue^' as  an  issue  to  be  tried  and  found  by  the  jury,  and  it  is 
error  to  neglect,  fail  or  refuse  to  do  so.  (Ct)de  Crim.  Proc,  art.  525, 
subdivis.  1,  526,  527,  712;  Davis  v.  The  State,  42  Texas,  494;  Dea- 
ton  v.  The  State,  44  Texas,  41:6;  Quitzow  v.  T/ie  State,  1  Texas  Cl 
App.,  47;  Brown  v.  The  State,  7  Texas  Ct.  App.,  619;  McVam^yeJl 
V.  TheStatp,  9  Texas  Ct.  App.,  124;  Simco  v.  Th£  State,  id.,  338; 
Smith  V.  The  State,  18  Texas  Ct.  App.,  329;  Pickens  v.  The  Stale, 
9  Texas  Ct.  App.,  270;  White  v.  I'he  State,  9  Texas  Ct.  App.,  390; 
20  Fla.,  869;  95  Ind.,  471;  33  Iowa,  535.) 

But  the  primary  question  to  be  solved  is.  Had  the  county  court 
any  authority,  of  its  own  motion,  to  set  aside  its  jud:^ment  of 
conviction  for  aggravated  assault,  without  the  consent  and  in  oppo- 
sition to  the  wishes  of  defendant?  It  is  claimed,  in  behalf  of  the 
prosecution,  that,  the  case  in  the  county  court  being  a  misdemeanor, 
the  same  rule  would  obtain  with  reference  to  sp.ch  judgments  as 
obtains  in  civil  cases,  which  is  that  **  until  adjournment  of  the  terra 
a  court  has  full  control  over  its  judgments,  and  can,  upon  its  own 
motion,  set  aside  or  reform  the  same,  or  grant  a  new  trial,  accord- 
ing to  the  justice  of  the  case,  upon  the  merits  as  well  as  matters 
of  form."  (  Wood  v.  Wheeler,  7  Texas,  13;  Puckett  v.  Peed,  37  Texas 
308;  Byerty  v.  Clark,  48  Texas,  345;  Blum  v.  Wettermark,  58 
Texas,  125;  Honker  v.  WUliamaon,  60  Texas,  524;  2  Cond.  Civil 
Cases  (Willson),  §§  313,  572.) 

We  have  a  statute  upon  former  acquittals  and  convictions,  which 
declares  that  *'  a  former  judgment  of  acquittal  or  conviction  in  a 
court  of  competent  jurisdiction  shall  be  a  bar  to  any  further  prose- 
cution for  the  same  offense,  but  shall  not  bar  a  prosecution  for  any 
higher  grade  of  offense  over  which  said  court  had  not  jurisdiction, 
unless  such  trial  and  judgment  were  bad  upon  indictment  or  infor- 
mation, in  which  case  the  prosecution  shall  be  barred  for  all  grad^ 
of  the  offense."  (Code  Crim.  Proc,  art.  553.)  But  if  the  trial  m 
the  first  instance,  though  for  a  minor  grade  and  in  a  court  having 
no  jurisdiction  of  the  major  or  higher  offense,  is  for  the  same  trans- 
action, and  had  by  virtue  of  an  information  or  indictment,  the  judg- 
ment will  be  a  bar  to  the  higher  grade  though  the  latter  be  pending 
in  another  and  different  tribunal  having  jurisdiction  of  it,  {AUen 
V.  The  State,  7  Texas  Ct.  App.,  298;  Achterherg  v.  TheState^  8  Texas 
Ct.  App.,  463;    White  v.  The  State,  9  Texas  Ct.  App.,  390.) 

Before  the  adoption  of  our  statute  the  rule  in  this  State  was  that 
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"if,  on  the  trial  of  a  major  oflfense,  there  can  be  a  conviction  of  the 
minor,  then  a  former  conviction  or  acquittal  of  the  minor  will  bar 
the  major.  [Citing  Wharton,  §  563.]  And  it  is  in  connection  with 
this  that  the  same  author  says:  'When  the  evidence  necessary  to 
support  the  second  indictment  would  have  been  sufficient  to  procure 
a  legal  conviction  upon  the  first,  the  plea  is  generally  good,  and  this 
is  true  although  the  first  trial  was  for  a  misdemeanor  and  the  second 
for  a  felony.' "  [Citing  Whart.,  §§  565,  566.]  (Thomas  v.  The  State, 
40  Texas,  36.) 

"Where  the  evidence  necessary  to  support  the  second  indictment 
would  have  been  sufficient  to  procure  a  legal  conviction  upon  the 
first,  the  plea  is  generally  good ;  but  not  otherwise.  Even  where 
the  first  trial  was  for  a  misdemeanor  and  the  second  for  a  felony,  the 
test  holds  good  that  the  plea  is  sufficient  if  the  evidence  requisite 
to  support  the  second  indictment  must  necessarily  have  supported  a 
conviction  on  the  first."  (Whart.  Crim.  PI.  &  Prac.  (8th  ed.),  §§  456, 
471;  Eogera  v.  Th^i  StaU,  10  Texas  Ct.  App.,  655.) 

We  have  been  led  into  a  discussion  of  this  branch  of  the  law  of 
the  case  with  a  view  of  showing  that  judgments  in  misdemeanor 
cases  may  and  oftentimes  do  become  most  effectual  in  preventing 
judgments  of  a  more  serious  character,  affecting  both  liberty  and 
life.  The  principle  underlying  these  rules  is  that  "  by  selecting  a 
minor  stage  and  prosecuting  it  with  the  evidence  of  the  major  stage, 
declining  to  present  an  averment  of  the  latter,  the  prosecution  may 
preclude  itself  from  afterward^  prosecuting  for  the  major  offense  fn 
a  distinct  indiotment.  Otherwise  the  prosecution  might  arbitrarily 
subject  a  defendant  to  trials  for  a  series  of  progressive  offenses  on 
the  same  proof  tentatively  applied,  until  at  last  a  conviction  should 
be  reached."  The  prosecutor -may  bar  himself  by  selecting:  a  special 
grade  of  the  offense.  (Whart.  Crim.  PI.  &  Prac,  §§  465,  467.)  He 
may  carve  as  large  an  offense  out  of  a  single  transaction  as  he  can, 
yet  he  must  cut  only  once.  {Quitzow  v.  Tlie  State^  1  Texas  Ct, 
App.,  47;  Si9nco  v.  The  State,  9  Texas  Ct.  App.,  338.) 

Former  jeopardy  is  another  reason  for  the  rule.  This  constitu- 
tional safeguard  is  that  "  no  person  for  the  same  offense  shall  be 
twice  put  in  jeopardy  of  life  or  liberty."  (Const.,  art.  I,  sec.  14.) 
Mr.  Bishop  says:  "The  construction  of  which  is,  that  properly  the 
rale  extends  to  treason  and  all  felonies,  not  to  misdemeanors.  Yet, 
practically  and  wisely  the  courts  by  an  equitable  interpretation 
apply  it  to  all  indictable  offenses,  including  misdemeanors.  .  .  . 
We  have  seen  that  while  statutes  are  to  be  strictly  interpreted  as 
Vol.  XES:— 88 
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against  persons  charged  with  crime,  provisions  introduced  in  their 
favor  should  be  construed  liberally;  and  the  same  distinction  applies 
to  a  written  Constitution.  Therefore  the  constitutional  provision 
now  under  consideration  should  be  liberally  interpreted,  extending 
to  cases  within  its  reason  though  not  within  its  words.  On  which 
principle  plainly  the  courts  should,  as  we  have  seen  they  generally 
do,  hold  it  applicable  to  misdemeanor  the  same  as  to  treason  and 
felony."    (1  Bish.  Crim.  Proc.  (7th  ed.),  |§  990,  991.) 

*^  The  ancient  common  law,  as  well  as  Magna  Charta  itself,  pro- 
vided that  one  acquittal  or  conviction  should  satisfy  the  law;  or,  in 
other  words,  that  the  accused  should  always  have  the  right  secured 
to  him  of  availing  himself  of  the  pleas  of  autrefois  acquit  and  autre- 
fois  convict  To  perpetuate  this  wise  rule,  so  favorable  and  neces- 
sary to  the  liberty  of  the  citizen,  in  a  government  like  ours  so 
frequently  subject  to  changes  in  popular  feeling  and  sentiment,  was 
the  design  of  introducing  into  our  Constitution  the  clause  in  ques- 
tion." {Cotnm.  v.  Olds,  5  Litt.  (Ky.),  137.)  "  If  there  is  anything 
settled  in  the  jurisprudence  of  England  and  America,  it  is  that  no 
man  can  be  twice  punished  for  the  same  offense."  {Ex  parte  Lange, 
18  Wall.  (U.  S.),  163.  See  authorities  fully  cited  in  MitcheU  v.  The 
StatCj  42  Ohio  St.,  383.)  The  difference  between  jeopardy  and  the 
pleas  of  autrefois  acquit  and  autrefois  convict  is  the  important  dis- 
tinction that  the  latter  presupposes  and  are  predicated  upon  verdicts 
rendered ;  the  former  for  valid  causes  which  have  operated  in  cases 
where  no  verdict  has  been  reached.    (Whart.  PI.  &  Prac,  §  491.) 

To  apply  these  great  and  salutary  principles  of  both  statutory 
and  constitutional  law  to  the  case  before  us,  we  recur  to  the  question 
of  the  authority  of  the  county  court  to  set  aside  the  first  judgment 
of  conviction.  If  its  action  in  doing  so  was  nugatory  and  void, 
then  most  clearly  had  defendant  already  once  before  been  placed  in 
jeopardy  for  this  same  offense,  for  he  bad  been  tried  upon  a  valid 
information  for  the  lesser  grade,  in  a  court  of  competent  jurisdic- 
tion, in  which  the  evidence  necessary  to  conviction  was  the  same 
as  was  essential  in  the  second  trial ;  and  his  plea  of  former  convic- 
tion was  therefore  good  under  the  rules  of  law  heretofore  an- 
nounced. 

As  to  the  power  of  a  court  over  its  judgments  in  criminal  cases 
during  the  term.  Mr.  Bishop  remarks:  ''As  the  court  may  alter  its 
docket  entries  and  other  records  at  pleasure  during  the  term  in 
which  they  are  made,  it  may,  until  the  term  ends,  revise,  correct 
and  change  its  sentences,  however  formally  pronounced,  if  nothing 
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has  been  done  nnder  them.  But  steps  taken  under  a  sentence, —  it 
may  not  be  precisely  certain  what  steps,  doubtless  at  least  a  part 
execution  thereof, —  will  cut  off  the  right  to  alter  it,  even  during 
the  term.  And  with  the  expiration  of  the  term  the  power  expires." 
(1  Bish.  Crim.  Proc.  (3d  ed.),  §  1298.)  "  And  subject  to  exceptions, 
such  as  when  rights  are  acquired  or  relinquished  through  entries  ac- 
cepted as  perfected  judicial  transactions,  the  orders  and  judgments 
of  the  court  appearing  upon  the  docket  may  be  abrogated  or  mod- 
ified, or  new  ones  may  be  added  or  substituted  for  the  former  ones, 
or  the  entries  may  be  amended  to  conform  to  the  facts,  whenever 
the  judge  in  his  discretion  sees  fit  to  direct,  but  not  after  the  close 
of  the  term'."     (Id.,  §  1342.) 

But  in  criminal  cases  the  power  of  courts  over  their  judgments 
during  the  term  at  which  they  are  rendered  does  not  extend  to 
cases  where  punishment  has  already  been  inflicted  in  whole  or 
in  part.  (Eas  parte  Lange^  18  Wall.  (U.  S.),  163.)  "  A  conviction 
followed  by  an  endurance  of  punishment  will  bar  a  future  prosecu- 
tion for  the  same  offense."  (Whart.  Crim.  Prac.  &  PI.  (8th  ed.), 
§  460,  citing  Comm.  v.  Lovd^  3  Met,  328 ;  Comm,  v.  Keitli^  8  Met., 
531;  Fritz  v.  The  Stale,  40  Ind.,  18.) 

In  the  judgment  of  conviction  rendered  in  the  county  court,  and 
which  was  read  as  evidence  by  defendant  in  support  of  his  plea  of 
former  conviction,  it  is  recited  and  ordered  "  that  he  be  remanded 
to  the  custody  of  the  sheriff  of  Hunt  county  till  such  fine  and 
costs  are  fully  paid."  It  was,  as  stated,  a  day  or  two  after  the  ren- 
dition of  this  judgment  that  the  court,  of  its  own  motion,  set  it 
asida  It  is  but  fair  and  reasonable  to  presume  that,  in  the  interim 
between  its  rendition  and  attempted  annulment  and  vacation,  de- 
fendant had,  according  to  its  terms,  either  paid  the  fine  and  costs 
imposed,  or  been  held  in  custody  by  the  sheriff  in  default  of  such 
payment  If  so,  in  either  event  he  had  suffered  some  punishment 
under  said  judgment,  and  it  was  then  beyond  the  power  of  the  court 
either  to  set  it  aside,  vacate,  annul  or  change  it  in  any  substantial 
respect,  unless  at  the  instance  or  on  motion  of  defendant 

Our  conclusion  of  the  whole  matter  is  that  the  plea  of  former 
conviction  was,  under  the  circumstances  of  this  case,  a  matter  the 
truth  of  which  should  have  been  submitted  in  the  charge  of  the 
court  by  appropriate  instructions  authorizing  the  jury  to  try 
the  issue  as  to  whether  it  was  true  or  untrue. 

Because  the  court  erred  in  refusing  to  submit  defendant's  special 
plea  of  former  conviction  to  the  jury,  we  are  of  opinion  that  our 
previous  judgment  of  afiSrmance  should  be  set  aside,  and  that  the 
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jadgment  of  the  lower  coart  should  be  reversed  and  the  caase  re- 
manded for  a  new  trial. 

Motion  for  rehearing  granted,  and  the  judgment  reversed  and 
remanded. 

Reversed  and  remanded. 

[Opinion  delivered  December  5,  1885.] 


[No.  2106.] 
A.  R.  WooDYABD  V.  The  State. 

1.  Mauciottb  Mischief — Charoe  of  the  Court.^  The  appellant  was  conTicted 
of  palling  down  the  fence  of  one  A.,  without  his  consent.  The  proof  showed 
that  appellant  was  a  tenant  of  A.'s  on  land  separated  by  a  cross  fence,  which 
A.  owned,  from  other  land  occupied  by  0,,  and  that,  to  recover  some  of  his 
hogs  which  had  strayed  across  the  fence  into  the  Inclosureof  G.,  theap-. 
pellant,  without  A.*s  consent,  pulled  and  left  down  a  panel  of  the  fence.  It 
was  also  proved  that  the  crops  had  all  been  gathered  and  that  A.*s  field  con- 
tained nothing  which  could  have  been  injured  by  stock.  Under  this  state 
of  proof  the  court  refused  a  special  charge  to  the  effect  that  *'  the  fence  of 
A.  would  in  law  be  the  fence  of  defendant,  and  if  the  fence  in  question  was 
the  fence  of  said  A.,  but  inclosed  defendant's  land,  defendant  would  have 
the  right  to  let  down  said  fence  and  call  his  hogs  into  the  field."  Held^  that 
in  refusing  the  special  charge  the  court  erred,  because  the  appellant  was  a 
joint  owner  with  A.  of  the  fence  during  his  tenancy,  and  had  the  same  rights 
in  and  to  the  fence  that  A.  had.  The  rule  that  a  joint  owner  of  a  fence  has 
no  right  to  pull  down  or  injure  the  same  without  the  consent  of  the  other 
joint  owner,  will  not  authorize  a  conviction  when,  in  a  case  like  the  present, 
it  appears  that  no  injury  was  nor  could  have  been  done,  and  that  the  purpose 
of  the  accused  was  a  legitimate  one. 

Appeal  from  the  District  Court  of  Panola.  Tried  below  before 
the  Hon,  J.  G,  Ilazlewood. 

The  conviction  was  for  pulling  down  a  fence  without  the  owner's 
consent,  and  the  penalty  imposed  was  a  fine  of  $10. 
The  opinion  discloses  the  case. 

No  brief  for  the  appellant. 

J.  H.  Burts^  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  Defendant  rented  land  from  one  Adams,  and 
cultivated  the  same  during  the  year  18S4.  Adams  cultivated  land 
during  said  yea^  inclosed  by  the  same  fence  that  inclosed  the  land 
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rented  by  defendant.  This  fence,  on  one  side  of  the  inclosure,  was 
a  division  fence  between  Adams's  inclosed  land  and  ,the  inclosed 
land  of  one  Chatham,  but  the  fence  belonged  to  Adams, —  that  is, 
that  portion  of  ft  in  question  in  this  case.  Defendant's  hogs,  it 
seems,  bad  strayed  into  Chatham's  inolosure,  and,  for  the  purpose 
of  getting  them  out  of  said  inclosure,  defendant  pulled  down  one 
panel  of  the  said  division  fence  &nd  failed  to  put  it  up.  At  the 
time  he  palled  down'the  fence  the  crops  in  the  inclosures  had  all 
been  gathered,  and  there  was  nothing  in  the  field  of  Adams  that 
stock  could  have  injured.  Adams  did  not  give  his  consent  to  de< 
fendant  to  pull  down  the  fence. 

Upon  the  trial  of  the  case  the  court  charged  the  jury,  in  sub- 
stance, that  if  the  jury  believed  from  the  evidence  that  the  defend- 
ant pulled  down  the  fence  without  the  consent  of  Adams,  they 
would  find  him  guilty.  Defendant  requested  several  special  charges 
which  were  refused,  among  them  the  following:  "The  fence  of 
Adams  would,  in  law,  be  the  fence  of  defendant,  and  if  the  fence 
in  question  was  the  fence  of  said  Adams,  but  inclosed  defendant's 
land,  defendant  would  have  the  right  to  let  down  said  fence  and 
call  his  hogs  into  the  field."  We  think  it  was  error  to  refuse  this 
charge.  Defendant  being  the  tenant  of  Adams,  of  land  inclosed 
by  the  fence,  had  lawful  possession  of,  and  the  right  to  use,  said  in- 
closure for  any  legitimate  purpose  which  would  not  cause  injury  to 
his  landlord,  Adams.  He  was  a  joint  owner  with  Adams  of  the 
fence  during  the  year  1884,  and  had  the  same  rights  in  and  to  the 
inclosure  that  Adams  had.  {fioggina  v.  The  State^  12  Texas  Ct. 
App.,  109.) 

It  is  true  that  this  court  has  held  that  one  joint  owner  of  a  fence 
has  no  right  to  pull  down  or  injure  the  same  without  the  consent  of 
the  other  joint  owner.  This  is  upon  the  principle  that  one  joint 
owner  of  property  must  not  be  permitted  to  so  use  it  or  deal  with  it 
as  to  injure  the  other  joint  owner.  {Hurlbut  v.  The  Siate^  12  Texas 
Ct,  App.,  252.)  If,  therefore,  Adams  was  injured,  or  might  have  been 
injured,  by  the  pulling  down  of  the  fence,  the  defendant  would  be 
guilty  of  a  violation  of  the  law.  But  it  very  clearly  appears  that 
Adams  was  not  in  the  least  injured,  and  could  not  have  been  in- 
jured thereby.  He  had  nothing  inside  the  inclosure  that  required 
protection  at  that  time,  and  on  the  next  day  thereafter  Adams  reset 
the  entire  fence  and  put  up  the  panel  which  defendant  had  let 
down. 

The  obvious  purpose  and  intention  of  the  law  under  which  this 
convi<;tion  has  been  had  is  to  protect  agricultural  interests;  to  pre* 
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vent  wanton  or  reckless  depredations  upon  crops  by  stock,  caused 
frequently  by  irresponsible  parties.  {Cleveland  v.  The  State^  8  Texas 
Ct.  App.,  44.)  While  to  effect  such  purpose  and  intention,  the  law 
should  be  rigidly  enforced,  it  should  not  be  enforced  to  the  extent 
of  punishing  one  who  has  merely  violated  its  letter  without  in  the 
least  infringing  upon  its  intent.  This  would  be  unreasonable  and 
unjust.  It  would  be  making  the  law  an  engine  of  oppression,  in- 
stead of  a  shield  of  protection.  We  think  the  special  charge  asked 
and  refused,  above  quoted,  announced  a  correct  principle,  in  accord 
with  the  spirit  of  the  law,  and  applicable  to  the  facts  of  this  case, 
and  that  the  failure  of  the  court  to  give  it  was  material  error  calcu- 
lated to  injure  the  defendant's  right,  and  requiring  a  reversal  of  the 
judgment. 
^  The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
[Opinion  delivered  December  %  1885.] 
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[No.   2116.] 

Ned  Strickland  v.  The  State. 

1.  HuRDER  — Indictment.— It  is,  in  this  State,  a  -well-established  principle  of 

criminal  pleading,  that  an  indictment,  to  be  sufficient,  most  charge  affirma- 
tively, and  not  by  way  of  conclusioD,  all  of  the  acts  and  omissions  which  enter 
into  the  composition  of  the  offense  sought  to  be  charged.  Under  th» 
rule,  to  charge  murder,  the  indictment  must  not  only  allege  that  the  accused, 
^ith  his  malice  aforethought,  murdered  the  deceased,  but  that  he  hQJLed  the 
deceased.    See  the  opinion  in  extenao  on  the  question. 

2.  Same—  Arrest  of  Judgment.—  The  charging  part  of  the  indictment  in  this 

case  reads  as  follows:  *'  That  Ned  Strickland,  late,  etc.,  on  the  10th  day  of 
December,  1884,  in  said  county  and  State  of  Texas,  did  then  and  there,  with 
malice  aforethought,  murder  Allen  Forsyth,  by  shooting  him  with  a  gun." 
Held,  fatally  defective  in  that  it  does  not  charge  affirmatively  that  the  ac- 
cused, with  his  malice  aforethought,  killed  Allen  Forsyth ;  wherefore  the 
motion  in  arrest  of  judgment  should  have  prevailed. 

Appeal  from  the  District  Coart  of  Panola.  Tried  below  before 
the  Hon.  J.  G.  Hazlewood. 

Under  an  indictment,  the  charging  part  of  which  is  set  ont  in  the 
second  head-note  of  this  report,  and  in  the  opinion  of  the  coart,  the 
appellant  was  convicted  of  murder  in  the  first  degree,  and  was 
awarded  a  life  term  in  the  penitentiary  as  his  panishment. 
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W.  W.  Spivct/y  for  the  appellant 
.  J,  H.  BurUy  Assistant  Attorney-General,  for  the  State. 

HuBT,  Judge.  Strickland  stands  convicted  of  mnrder  of  the  first 
degree,  with  penalty  at  imprisonment  for  life.  His  counsel  moved 
^in  arrest  because  of  defective  indictment,  the  charging  part  of 
which  is  as  follows:  ^'That  Ned  Strickland,  late,  etc.,  on  the  10th 
day  of  December,  1884,  in  said  county  and  State  of  Teicas,  did  then 
and  there,  with  malice  aforethought,  murder  Allen  Forsyth  by  shoot- 
ing him  with  a  gun." 

The  objection  urged  to  the  indictment  is  that  it  does  not  allege 
directly  that  defendant  IcUled  the  deceased,  but  only  charges  a  con- 
clusion. 

An  unlawful  killing  of  a  reasonable  being  with  malice  afore- 
thought is  murder.  Murder  is  a  conclusion  drawn  by  law  from  an 
unlawful  killing  with  malice  aforethought  This  offense  has  but  two 
elements:  1st,  an  unlawful  killing;  2d,  that  the  act  of  killing  was 
prompted  by  malice  aforethought. 

Now  if  there  is  any  one  proposition  settled  by  this  court,  it  is  that 
each  and  every  element, —  act  or  omission, —  entering  into  the  compo- 
sition of  an  offense,  be  the  offense  what  it  may,  small  or  great,  must 
be  alleged  in  the  indictment ;  and  it  is  equally  well  settled  that  the 
acts  and  omtMions  must  be  charged  directly  and  not  inferentially, 
and  that  to  charge  conclusions  at  law  will  not  suffice, —  the  acts 
constituting  the  offense  must  be  set  forth  in  plain  language. 

This  indictment  simply  alleges  that  defendant  did  murder  For- 
syth by  shooting  him  with  a  gun.  Is  this  a  direct  allegation  that  he 
killed  Forsyth?  Of  course  it  is  not  possible  for  a  person  to  mnrder 
another  without  committing  homicide.  There  must  in  every  case  be 
a  killing  in  order  that  there  be  a  murder.  This  is  not  the  question. 
The  question  before  us  is  one  of  pleading.  It  is  also  truethat.no 
person  can  commit  theft  without  fraudulently  taking  the  property 
of  another  without  his  consent  and  with  the  intent  to  deprive  the 
owner  of  the  value  thereof,  and  appropriate  the  same  to  his  use  and 
benefit.  And  it  is  equally  true,  to  commit  rape  there  must  be  car- 
nal knowledge  by  force,  threats  or  fraud,  or  carnal  knowledge  of  a 
female  under  ten  years,  with  or  without  force,  threats  or  fraud, 
with  or  without  her  consent.  Will  it  be  contended  that  an  indict- 
ment for  theft  which  simply  alleges  that  A.  B.  did  commit  theft  of 
the  horse  of  C.  D.  would  be  sufficient?  Or  that  A.  B.  did  rape  C. 
D*?    Or  that  A.  B.  did  commit  burglary  by  entering  the  house  of 
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C.  DJ  Most  evidently  not ;  and  why?  Because  in  the  supposed 
cases  nothing  but  conclusions  of  law  are  charged,  whereas  the  rule, 
which  is  as  old  as  enlightened  jurisprudence  itself,  requires  that  the 
acts  and  intents  —  the  elements  of  the  offense  —  must  be  set  forth  ia 
plain  language.  Most,  if  not  all,  offenses  are  composed  of  more 
than  one  fact — primary  facta  —  and  these  must  be  charged. 

Let  us  take  the  illustrations  given  by  Mr.  Bishop.  ''  For  example, 
if  it  charges  simply  that  the  defendant  committed  larceny,  it  dis- 
closes only  a  secondary  fact,  produced  by  a  combination  of  primary 
facts  and  law;  or,  in  other  words,  it  is  a  conclusion  of  the  law  upon 
the  facts.  And  this  is  not  a  fit  statement  upon  which  to  put  the 
accused  person  on  his  trial.  The  pleader  should  set  out  the  primary 
fact8y  disconnected  with  the  law,  and  then  the  court,  applying  the 
law  to  them,  will  deduce  the  legal  result."    (Italics  ours.) 

We  do  not  suppose  that  it  will  be  questioned  that  the  killing  — 
the  homicide — is  a  primary  fact  in  murder.  If  so,  the  rule  with- 
out exception  requires  that  this  indictment,  to  be  sufBcient,  most 
charge  that  defendant  did  kill  some  person.  The  fact  of  the  killing 
of  the  deceased,  and  that  such  killing  was  with  malice  afore- 
thought, are  the  great  questions  in  every  trial  for  murder. 

At  common  law  it  wa^  essentially  necessary  to  set  forth  particu- 
larly the  manner  of  the  killing  and  the  means  by  which  it  was 
effected.  This  is  rendered  unnecessary  by  the  act  of  March  26, 
1881.  But  this  act,  known  as  the  common-sense  bill,  does  not 
render  unnecessary  the  allegation  that  the  accused  killed  the  de- 
ceased. The  form  therein  prescribed  requires  such  an  allegation, 
and  we  here  hold  that  an  indictment  for  murder  drawn  under  this 
form  is  sufficient,  because  it,  the  form,  contained  each  and  every 
element  of  which  murder  is  composed. 

Upon  this  subject  Mr.  Wharton  says:  "The  wound  must  be 
alleged  to  have  been  mortal,  and  death  therefrom  must  be  distinctly 
averred.  The  averment  that  the  defendant  'killed'  the  deceased 
on  a  certain  day  implies  that  the  latter  died  on  such  day."  (Whart 
Crira.  Law,  voL  1,  §§  536,  537.) 

Thus  we  see  that  an  indictment  for  murder  must  allege  the  inflic- 
tion of  a  wound,  if  by  violence;  that  such  wound  was  mortal, 
and  that  deceased  died  within  a  year  and  a  day  from  the  infliction 
of  the  wound.  Since  the  act  of  March  26,  1881,  it  is  not  necessary 
for  the  indictment  to  describe  the  wound  in  any  manner,  nor  to 
allege  that  it  was  mortal,  nor  to  allege  in  terms  that  the  deceased 
died  therefrom.  The  allegation  that  defendant,  with  his  malice 
aforethought,  with  certain  means,  did  kill  and  murder  deceased  is 
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saffioient,  but  the  killing  mast  be  directly,  and  not  inferentially, 
alleged. 

We  are  therefore  of  the  opinion  that  an  indictment  for  murder 
which  fails  to  allege  that  the  accused  killed  the  deceased  is  fatally 
defective;  that  to  allege  that  the  accused  murdered  deceased  is  but 
a  conclusion  of  law,  which  can  be  made  by  the  court  from  the 
primary  facts  charged  in  the  indictment,  and  that  these  primary 
tacts,  not  the  mere  conclusions  of  law  made  therefrom,  must  be  set 
forth  in  the  indictment  to  make  it  sufScient. 

The  judgment  should  have  been  arrested  because  of  insufficient 
indictment;  and  because  appellant's  motion  in  arrest  was  overruled 
by  the  court,  the  judgment;  is  reversed  and  the  prosecution  dismissed. 

JSeversed  and  dismissed. 

[Opinion  delivered  December  9, 1885.] 
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1.  Mubder  —  Evidence.—  See  the  opinion  in  extenso  for  declarations  of  the  de- 

ceased which,  upon  a  murder  trial,  were  properly  admitted  as  part  of  the 
rea  geatce,  though  not  made  in  the  presence  of  the  accused  nor  at  the  imme- 
diate scene  or  instant  of  the  homicide. 

2.  Same. —  Three  witnesses  for  the  State  testified  that  they  heard  the  fatal  shot 

and  the  outcry  of  the  deceased,  and  ran  immediately  to  where  the  deceased 
was  lying,  and  asked  him  who  shot  him,  and  that,  in  reply,  he  named  the  de- 
fendant The  answer  was  objected  to  upon  the  ground  that  it  was  embraced 
within  the  rule  qualifying  dying  declarations,  which  were  admissible  only 
after  the  laying  of  the  proper  predicate.  Held,  that  the  evidence  was  strictly 
rea  geatce,  and  was  therefore  properly  admitted. 

S.  Practice  —  Jury  Law. —  The  verdict  of  a  jury  is  not  to  be  impugned  merely 
because,  during  its  deliberations,  the  jury  were  in  charge  of  a  deputy  sheriff 
who  testified  on  the  trial  as  a  witness  for  the  State. 

4.  Murder  —  Fact  Case.—  See  the  statement  of  the  case  for  evidence  hM  suffi- 
cient to  support  a  capital  conviction  for  murder. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before  the 
Hon.  B.  W.  Rimes. 

The  indictment  charged  the  appellant  with  the  murder  of  Willis 
Durden,  in  Falls  county,  Texas,  on  the  27th  day  of  May,  1885.  His 
trial  resulted  in  his  conviction  of  murder  in  the  first  degree,  the 
death  penalty  being  awarded. 

Flora  Crockett  was  the  first  witness  for  the  State.  She  testified 
that  she  knew  the  defendant,  and  also  the  deceased  in  his  life-time. 
They  all  lived  on  Mr.  Austin  Robinson's  place,  in  the  Brazos  bot- 
tom, in  Falls  county,  Texas.    The  witness  was  at  home  on  the  even- 
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ing  of  May  27,  1885,  and  saw  both  the  defendant  and  the  deceased 
on  that  evening.  Just  before  dark  she  saw  the  deceased  milking  his 
cows  at  the  end  of  the  lane  near  witness's  house.  Defendant 
stopped  and  entered  into  conversation  with  the  deceased,  a  part  of 
which  the  witness  heard.  She  heard  him  ask  the  deceased  to  go  by 
Jane  Clarkson's  house  and  tell  one  Jesse  Dupree,  who  lived  there,  to 
come  to  his  house  early  the  next  morning  and  write  a  letter  for  him; 
to  which  the  deceased  replied,  ^'all  right."  The  defendant  then  left 
and  went  off  in  the  direction  of  his  house.  The  deceased,  after  the 
defendant  left,  milked  his  one  remaining  cow,  turned  his  calves  out, 
and,  in  his  shirt  sleeves,  with  a  milk  bucket  on  his  arm,  started  horse- 
back towards  Jane  Clarkson's  house.  Shortly  after  the  defendant 
left  the  place  where  he  had  spoken  to  the  deceased,  but  before  the 
deceased  finished  his  milking,  the  witness  noticed  some  one  stooping 
down  in  the  oat-patch  near  by.  It  was  too  dark  then  for  the  wit- 
ness  to  distinguish  that  person.  A  slough  ran  just  in  front  of  the 
witness's  house,  and  the  deceased's  direct  route  home  was  down  that 
slough,  and  not  by  Jane  Clarkson's  house.  Albert  Clarkson  lived 
just  across  the  lane  from  the  witness,  and  Lloyd  Brown  lived  between 
the  houses  of  the  witness  and  Jane  Clarkson.  Jane  Clarkson  lived 
about  two  hundred  yards  distant  from  the  witness's  house.  The 
body  of  the  deceased  was  found  about  the  same  distance  from  the 
witness's  house.  The  defendant  lived  down  the  lane  about  one  hun- 
dred and  fifty  yards  from  the  witness.  His  house  was  somewhat 
nearer  the  cow  pen.  The  deceased  got  through  milking,  and  started 
towards  Jane  Clarkson's  at  '^  first  dark."  The  night  was  cloudy, 
but  the  lightning  flashed  vividly  and  continuously,  at  intervals. 

A  short  while  after  the  deceased  left  the  cow  pen,  and  about  long 
enough  for  him  to  have  ridden  to  the  point  on  the  slough  where  his 
body  was  subsequently  found,  the  witness  heard  the  report  of  a  gun, 
and  immediately,  from  the  same  direction,  the  exclamation:  "Ob! 
Please  don't  shoot  me  any  more."  Pinnine,  a  woman  who  lived 
with  the  defendant,  Henry  Green  and  the  witness's  husband  were 
at  witness's  house  at  the  time.  Witness  did  not  go  to  the  body. 
Defendant  had  no  gun  when  he  stopped  and  talked  with  the  de- 
ceased at  the  cow  pen.  Their  talk,  so  far  as  the  witness  could 
determine  from  what  she  heard,  was  perfectly  friendly. 

W.  P.  Martin,  constable  of  precinct  number  3  of  Falls  county, 
Texas,  was  the  next  witness  for  the  State.  He  testified  that  be 
went  with  the  justice  of  the  peace  to  Bobinson's  farm,  where  the 
homicide  was  committed,  on  the  day  of  the  inquest,  which  was  tbe 
day  after  the  killing.  He  drew  the  annexed  diagram,  which  be 
knew  to  be  correct. 
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Albert  Clarksoa  was  the  next  witness  for  the  State.  He  testified 
that  the  deceased  was  at  the  place  at  the  head  of  the  lane  where  he 
usually  milked  his  cows,  on  the  evening  of  May  27,  1885.  The 
witness  did  not  see  him,  it  then  being  dark,  but  recognized  his  voice. 
Soon  after  he  heard  deceased's  voice  he  missed  him  from  the  cow 
pen,  and  presently  heard  the  report  of  a  gun  down  the  slough  in  the 
direction  of  where  he  lived,  and,  at  the  same  time,  a  cry  of  distress. 
Witness  ran  promptly  to  the  place  from  which  the  cry  proceeded,  a 
few  hundred  yards  distant,  and  found  the  deceased  lying  just  in  the 
edge  of  the  water  where  the  road  from  Jane  Clarkson's  house 
crossed  the  slough,  going  to  the  deceased's  house.  That  point  is 
marked  "dead  body"  on  the  diagram.  Witness  occupied  bat  few 
minutes  going  from  his  house  to  the  point  where  the  deceased 
lay.  He  was  calling  in  distress  when  the  witness  reached  him,  and 
exclaimed :  "  Wash  Washington  has  shot  mel "  He  said,  when  the 
witness  and  others  reached  him,  that  he  was  very  badly  wounded,  . 
and  asked  to  be  taken  home.  The  water  in  the  slough  was  too  deep 
to  undertake  to  transport  the  deceased  across  it  to  his  house,  in  his 
then  condition,  and,  accordingly,  he  was  taken  back  to  Jane  Clark- 
son's  house,  which  was  but  a  short  distance  off.  While  he  was  being 
taken  to  the  house  of  Jane  Clarkson,  the  deceased  kept  repeating, 
"  Wash  Washington  has  shot  me,"  and  kept  it  up  persistently  until 
he  died,  his  voice  growing  weaker  continually  until  his  death,  which 
occurred  a  few  minutes  after  he  was  found,  and  had  reached  the 
house  of  Jane  Clarkson.  The  growth  to  the  left  of  the  crossing  of 
the  slough,  where  the  fatal  shot  Vas  fired,  was  very  thick.  The 
bail  entered  the  left  side  of  the  deceased.  He  was  in  his  shirt 
sleeves  and  was  unarmed,  when  shot.  Jesse  Dupree,  Henry  Green 
and  Wash  Mason  were  at  the  body  when  the  witness  reached  it^ 
Witness  saw  no  tracks  about  the  place  of  shooting,  but  did  not  ex- 
amine for  any.  The  night  of  the  killing  was  a  very  cloudy  one,  but 
the  lightning  was  rapid  and  vivid,  and  the  witness  knew  that  be 
could  readily  recognize  any  one  whom  he  knew  twenty  or  thirty 
steps  off.  Defendant  was  not  to  be  found  at  home  on  the  day  after 
the  killing,  nor  did  the  witness  see  him  again  until  he  had  his  ex- 
amining trial  in  Beagan,  on  the  6th  day  of  the  following  Juno. 

Lloyd  Brown  testified  that  he  was  at  home,  on  the  Eobinson 
farm,  sitting  at  the  supper  table,  when  the  fatal  shot  was  fired.  He 
paid  but  little  attention  to  it  until  his  wife  insisted  on  his  going  out 
to  see  what  it  was  about.  When  he  got  out  on  his  gallery  he  heard 
some  one  in  the  direction  of  where  the  body  was  found,  saying, 
^'  O  Lordy  I "    This  cry  was  repeated  with  little  cessation  so  long  as 
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the  witness  remained  standing  on  bis  gallery.  His  wife  insisted 
that  witness  shoald  go  and  investigate  the  evident  matter  of  dis- 
tress, but  witness  was  afraid  to  go.  While  on  his  gallery  the  wit- 
ness beard  some  one  running  from  the  direction  of  the  point  where 
the  shooting  occurred  towards  his,  witness's,  house.  That  person, 
who  was  on  foot,  passed  along  the  road  between  the  houses  of  the 
witness  and  Jane  Clarkson,  and  went  on  towards  the  defendant's 
house.  The  witness  could  swear  only  that  the  party  who  passed 
along  the  road  in  a  run,  as  stated,  was  a  man.  The  night  was  too 
dark  for  the  witness  to  identify  him,  particularly  as  he  crossed  the 
road  some  distance  from  where  the  witness  was  standing.  When 
the  witness  finally  recognized  the  voice  calling  in  distress  as  that  of 
the  deceased,  be  went  to  hunt  him,  and  found  him  lying  in  the  edge 
of  the  water  at  the  point  where  the  road  between  his  own  and  the 
house  of  Jane  Clarkson  crossed  the  slough,  and  about  fifty  yards 
from  bis  own,  and  a  hundred  yards  from  Jane  Clarkson's  bouse. 
He  was  still  hallooing  when  witness  arrived.  Witness  asked  bim 
what  was  the  matter,  and  he  said  that  Wash  Washington  had  shot 
him,  and  repeated  that  statement  at  intervals  until  he  died.  De- 
ceased was  shot  in  the  left  side  with  buck  sbot.  He  was  taken  as 
soon  as  found  to  Jane  Clarkson's  bouse,  apd  died  within  a  very 
few  minutes  after  bis  arrival  there.  The  tracks  of  the  man  who 
fired  the  fatal  shot  were  discovered  under  a  tree  to  the  left  of  and 
very  near  the  place  where  the  body  was  found.  Several  buck  shot, 
the  witness  did  not  know  bow  many,  entered  the  left  side  of  the 
deceased  in  a  space  that  could  be  readily  covered  by  a  hat  crown. 
When  witness  reached  the  body  be  found  Henry  Green,  Jim 
Dupree,  Wash  Mason,  Albert  Clarkson  and  Finnine  Johnson  present. 
The  witness  had  never  known  of  a  disagreement  or  ill-feeling  be- 
tween the  defendant  and  the  deceased.  They  always  conducted 
themselves  in  a  friendly  manner  in  the  presence  of  the  witness. 
Defendant  left  the  country  on  the  night  that  the  shooting  was  done, 
and  witness  did  not  see  him  again  until  be  was  arraigned  before  the 
examining  court  in  June,  1885. 

Jane  Clarkson  was  the  next  witness  for  the  State.  She  testified 
that  she  was  at  home  on  the  night  of  May  27,  1885.  The  deceased 
passed  witness's  bouse  that  evening,  just  before  sundown.  He  was 
horseback  and  in  his  shirt  sleeves.  He  had  a  milk  bucket  on  his 
arm  and  went  down  to  the  head  of  tbe  lane  where  be  usually  milked 
his  cows.  That  point  was  about  two  hundred  and  fifty  yards  from 
the  witness's  bouse.  The  deceased  passed  back  by  the  witness's 
hoQse  a  few  minutes  after  dark^  stopped  at  the  bouse  and  asked  for 
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Jesse  Dupree,  the  witness's  cousin,  who  lived  with  her.  Jesse  went 
out,  and  the  deceased  told  him,  in  witness's  presence,  that  the  de- 
fendant had  asked  him  to  tell  Dupree  to  come  to  defendant's  house 
early  on  the  next  morning,  to  write  a  letter  for  him.  Dupree  re- 
plied that  it  was  impossible  for  him  to  go  to  defendant's  house  next 
morning,  because  he  had  to  go  to  the  prairie,  but  he  would  go  to 
defendant's  that  night.  Deceased  replied  that  it  would  be  of  no 
use  for  Dupree  to  go  to  defendant's  that  night,  as  he,  deceased,  had 
just  seen  defendant  going  down  the  slough  with  his  gun.  Deceased 
then  gave  one  of  the  children  some  milk  and  got  on  his  horse  and 
started  home.  He  had  been  gone  just  about  long  enough  to  ride  a 
hundred  yards  when  the  witness  heard  the  report  of  a  gun  from 
the  direction  of  the  slough,  followed  by  the  exclamation:  ^^O 
Wash!  OWash!  Please  Wash,  don't  shoot  me  any  more!"  Witness 
heard  this  cry  with  great  distinctness,  the  stiff  wind  bearing  tbe 
sound  directly  from  the  point  where  the  shooting  occurred  to  where 
the  witness  stood  at  her  house,  and  hers  was  the  nearest  house  ex- 
cept the  deceased's  to  the  slough  crossing  where  the  shooting 
occurred.  Deceased  kept  up  the  hallooing  for  some  time  after  the 
shot  was  fired.  The  water  in  the  slough  was  up  that  night  belly 
deep  to  a  horse,  and  for  that  reason,  the  slough  being  between  tbe 
houses,  the  deceased  was  brought  to  the  witness's  house.  Jesse 
Dupree  wanted  to  go  to  the  place  of  the  shooting  as  soon  as  the 
gun  fired,  but  was  prevented  by  the  witness,  as  she  was  afraid  to 
be  left  alone.  He  went  to  the  deceased  in  a  few  minutes,  and  wit- 
ness went  to  Lloyd  Brown's  house,  a  distance  of  about  two  hundred 
yards.  JSn  route  to  Brown's  house,  the  witness  heard  and  saw  a 
man  running  from  tbe  direction  of  the  point  where  the  deceased 
was  found.  He  ran  to  the  road  at  a  point  between  the  houses  of 
the  witness  and  Lloyd  Brown.  The  witness  knew  of  a  verity  that 
that  man  was  the  defendant.  Witness  stooped  down  to  avoid  being 
seen  by  him,  as  she  was  afraid.  He  was  in  his  shirt  sleeves  and 
carried  a  gun.  The  moon  was  out  as  he  passed,  and  the  flashes  of 
lightning  were  frequent  and  vivid.  After  he  crossed  the  road  he 
continued  to  run  in  the  direction  of  his  own  house.  Witness  saw 
no  more  of  him  until  he  was  arraigned  before  the  examining  court 
in  June,  1885.  Tbe  witness  did  not  see  the  defendant's  face  as  he 
passed  in  flight,  but  she  saw  his  form,  his  shape,  his  size,  and,  as 
she  had  known  him  for  a  long  time,  she  knew  him  by  his  general 
appearance  and  manner  of  carrying  himself. 

After  the  defendant  passed  beyond  the  road  in  his  flight,  witness 
went  on  to  Brown's  house.    She  found  Leah,  Lloyd's  wife,  at  home, 
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but  Lloyd  bad  already  gone  to  the  point  where  the  deceased  was 
lying.  The  party  reached  witness's  honse  with  deceased  before  the 
witness  got  back  home,  and  he  was  there  dead  when  the  witness 
arriTed.  On  the  Sunday  preceding  the  shooting,  which  occurred  on 
Wednesday  night,  the  witness  heard  the  defendant  declare  to  some 
one  that  the  deceased  did  nothing  but  circulate  in  the  neighborhood 
and  foment  disturbances  and  quarrels  between  the  people ;  that  he, 
the  defendant,  was  tired  of  it,  and  that  he  intended  to  ^'  squat "  for 
the  deceased.  With  this  exception,  and  a  slight  misunderstanding 
about  a  gun,  no  ill-feeling  had  ever  existed  between  defendant  and 
deceased,  so  far  as  the  witness  knew.  The  relations  between  the 
witness  and  the  defendant  had  always  been  of  a  friendly  character. 
The  witness  said  nothing  on  the  examining  trial  about  having  seen 
the  xlefendant  running  off,  because  she  was  then  afraid  to  gWe  that 
testimony,  because  she  was  not  asked,  and  because  she  knew  there 
would  be  another  trial  upon  which  she  could  testify.  A  great  many 
threats  had  been  uttered  against  the  State's  witnesses,  and  witness 
was  afraid,  even  on  this  trial,  of  the  effect  upon  her  of  her  testi- 
mony. 

Leah  Brown  testified,  for  the  State,  that  she  was  at  home  when 
the  shot  was  fired.  She  heard  it,  and  also  the  cries  of  distress,  but, 
because  of  the  direction  of  the  prevailing  wind,  failed  to  recognize 
the  voice.  After  some  persuasion  on  her  part,  the  witness's  husband, 
Lloyd  Brown,  went  off  in  the  direction  of  the  point  where  the  shot 
was  fired.  Jane  Clarkson,  the  previous  witness  for  the  State, 
reached  the  witness's  house  a  few  minutes  after  the  shot  was  fired. 
Just  before  Jane's  arrival,  a  man  in  flight  crossed  the  road  between 
witness's  and  Jane  Clarkson's  honse,  going  in  the  direction  of  the 
defendant's  house.  He  passed  at  too  great  a  distance  for  witness  to 
recognize  him,  but  near  enough  for  witness  to  see  that  he  was  a 
man. 

Jesse  Dupree  was  the  next  witness  for  the  State.  He  testified 
that  he  was  at  the  house  of  his  cousin,  Jane  Clarkson,  when  the  de- 
ceased was  shot  on  the  night  of  May  27, 1885.  The  deceased  came 
by  Jane  Clarkson's  house  just  before  the  fatal  shot  was  fired,  and 
told  witness  that  he  had  recently  seen  the  defendant  at  the  cow 
pen,  and  that  the  defendant  asked  him  to  stop  at  Jane  Clarkson's 
and  tell  witness  to  go  to  his,  defendant's^  house  early  on  the  next 
morning  to  write  a  letter  for  him.  Witness  replied  to  deceased 
that  he  could  not  go  to  defendant's  next  morning,  as  he  had  to  go 
to  the  prairie,  but  that  he  would  go  that  night.  Deceased  replied 
that  it  would  do  no  good  to  go  that  night,  as  he  had  just  seen  the 
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defendant  going  down  the  slough  with  a  gun  on  his  shoulder.    De- 
ceased, who  was  on  horseback,  then  rode  off  towards  his  bouse, 
just  across  the  slough.     "  Down  the  slough  "  was  in  the  direction  of 
the  deceased's  house  from  the  cow  pen  where  the  deceased  usually 
milked  his  cows.    Deceased  had  been  gone  from  Jane's  house  on 
his  way  home  but  a  very  short  time  when  the  witness  heard  the  re- 
port of  a  gun,  and  the  voice  of  the  deceased,  which  he  instantly 
and  perfectly  recognized,  calling  in  distress,  '*0  Lordy,  Washl     O 
Wash!    Don't  shoot  me  any  more,  Washl"    This  hallooing  was 
kept  up  for  some  little  time.    Witness  wanted  to  go  to  deceased's 
relief  without  a  moment's  delay,. but  his  cousin  Jane,  who  seemed 
to  be  afraid  to  be  left  alone,  caught  and  held  witness,  and  begged 
witness  not  to  go.    After  a  short  time  witness  got  loose  from  Jane 
and  ran  down  to  the  crossing  of  the  slough,  where  he  found  the  de- 
ceased,  lying  wounded,   just  in  the  edge  of  the  water.     Henry 
Green  was  the  first,  and  the  witness  the  second,  person  to  reach  de- 
ceased.    Deceased  kept  repeating  "  Wash  Washington  has  shot  me." 
He  was  very  badly  wounded  in  the  left  side,  that  side  being  pene- 
trated by  ten  or  fifteen  buck  shot,  such  as  the  witness  knew  as  low 
mould  buck  shot.    Deceased  was  taken  to  the  house  of  Jane  Clarkson, 
where  he  died  in  a  very  short  time,  before  which,  however,  the  wit- 
ness started  to  summon  a  doctor.    The  lightning  on  that  night  was 
frequent  and  vivid,  and  of  such  character  as  to  enable  the  witness 
to  recognize  a  person  at  the  distance  oE  thirty  or  forty  feet.     Wit- 
ness examined  the  ground  about  the  place  of  the  shooting  next 
morning,  and   found  tracks  leading  from  that   point  diagonally 
across  the  road  between  Jane  Clarkson's  and  Lloyd  Brown's  houses. 
The  tracks  were  of  a  number  eight  or  nine  shoe.     They  passed 
through  plowed  ground,  and  were  evidently  made  by  a  man  in  a 
fast  run.     Witness  had  jiever  known  of  any  ill-feeling  between  the 
defendant  and  the  deceased. 

Quince  Kelly  testified,  for  the  State,  that  he  lived  about  six  hun- 
dred yards  distant  from  the  house  of  the  deceased.  Deceased  and 
witness  went  to  the  town  of  Keagan  together  on  the  27th  day  of 
May,  1885,  and  returned  together  some  little  time  before  sundown. 
Witness  was  suffering  a  great  deal  from  neuralgia  and  retired  di- 
rectly he  got  home.  Some  time  after  he  retired  he  heard  the  report 
of  a  gun  fired  at  some  point  near  the  deceased's  house.  Some  time 
after  that,  about  9  o'clock,  the  defendant  came  to  the  witness's  bouse 
and  called  for  witness.  Witness  asked  him  what  was  the  matter. 
He  replied  by  telling  witness  to  come  to  him,  that  he  wanted  to 
talk  to  witness  and  must  see  him.    Witness  got  up  and  went  oat  of 
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his  house  and  found  the*  defendant  on  horseback,  with  something 
in  his  hand.  Witness  asked  what  he  bad  with  him.  He  replied 
that  it  was  the  witness's  hoe,  which  he  had  borrowed  some  time  be^ 
fore  and  desired  to  return.  He  then  asked  the  witness  where  his, 
witness's,  daughter  Pinnine  was.  Defendant  and  Finnine  had  been 
living  together  as  man  and  wife,  but  a  short  time  before  had  quar- 
reled and  Pinnine  had  left  him.  Pinnine  passed  as  the  defendant's 
wife,  but  had  never  been  married  to  him.  Witness  told  defendant 
that  he  thought  Pinnine  was  at  Lloyd  Brown's  house.  He  replied 
that  he  had  sought  her  there  but  had  not  found  her.  He  then  said 
that  he  had  just  shot  and  killed  the  deceased,  and  was  going  to 
leave  the  country,  and  that  his  purpose  in  seeing  Pinnine,  if  be  ooald 
find  her,  was  to  get  her  to  go  to  his  house  and  get  some  things  for 
him;  that  he  was  afraid  if  he  left  them  there  that  Eph  Durden, 
who  was  living  with  him,  would  steal  them.  Witness  then  asked 
him  if  in  fact  he  had  killed  deceased,  and  he  replied  that  he  had 
and  was  going  to  leave.  He  then  rode  off  in  the  direction  of  the 
prairie,  and  witness  saw  him  no  more  until  he  was  arraigned  in  the 
examining  court.  Witness  had  known  the  defendant  and  deceased 
about  five  years,  and  had  never  known  them  to  have  trouble  but 
once,  and  that  arose  in  a  dispute  over  a  gun  daring  the  fall  of  1884. 
Deceased  claimed  that  Eph  Durden  and  defendant  stole  his  gun. 
On  the  occasion  of  the  quarrel  about  the  gun,  defendant  told  de- 
ceased that  he  had  been  informed  that  deceased  accused  him  of 
stealing  his  gun,  and  that  he  was  a  d — d  liar.  Defendant  started 
threateningly  at  deceased,  but  witness  interfered  and  prevented  other 
results.  They  made  friends  immediately  after  that  quarrel,  and  de- 
ceased gave  defendant  a  half  bushel  of  meal  when  the  latter  started 
home.  Since  then,  so  far  as  witness  knew,  or  could  tell  from  their 
conduct  towards  each  other,  they  had  been  perfectly  friendly. 

Cross-examined,  the  witness  said  that  on  their  way  to  Reagan  on 
May  27,  1885,  witness  and  deceased  got  to  talking  about  the  gun 
matter,  when  deceased  said  that  defendant  did  not  steal  it,  but  that 
Eph  Durden  did,  and  that,  when  he  spoke  to  Eph  about  it,  Eph 
threatened  to  kill  him  about  the  gun. 

Davilla  Kelly,  the  wife  of  the  witness  Quince  Kelly,  testified,  for 
the  State,  that  she  was  at  home  on  the  night  of  May  27, 1885.  Her 
husband  went  to  bed  before  sundown  because  of  feeling  unwell. 
Witness  heard  the  report  of  a  gun  that  nighty  in  the  direction  of  the 
point  where  the  deceased  was  subsequently  found  wounded.  Some- 
time later,  witness  could  not  say  how  long,  the  defendant  came  to 
her  bouse  horseback.  He  stopped  in  the  yard  near  the  well  and 
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called  for  the  witness's  daughter  Pinnine,  with  whom,  until  she  re- 
cently quit  him,  he  had  been  living.  Receiving  no  answer,  defend- 
ant called  for  the  witness,  and  witness  told  him  that  Pinnine  was  at 
Lloyd  Brown's  house.  He  then  went  oflf  very  fast  in  the  direction 
of  Brown's  house,  but  shortly  returned  and  called  for  Quince.  Wit- 
ness opened  her  window  in  order  to  hear  what  he  had  to  say.  She 
heard  the  defendant  tell  Quince  that  he  had  shot  and  killed  Willis 
Durden  that  night,  and  that  he  was  going  to  leave.  Before  he  left, 
but  after  Quince  went  back  into  the  bouse,  defendant  said  that  the 
deceased  had  been  stirring  up  some  trouble  about  a  woman,  and  that 
he  had  killed  him  for  it,  and  was  now  leaving  the  country.  This  re- 
mark was  made  to  witness  in  answer  to  a  question  she  asked.  De- 
fendant then  rode  off. 

Deputy  Sheriff  J.  T.  Barlow  testified,  for  the  State,  that  a  few 
days  after  the  killing  a  telegram  was  received  at  the  sheriflf's  office 
from  Ennis  in  Ellis  county,  asking  if  a  reward  had  been  offered  for 
the  man  who  killed  Willis  Durden.  Witness  replied  in  the  negative, 
but  to  hold  the  man  for  murder.  He  went  to  Ennis  the  next  morn- 
ing, and  received  the  defendant  from  the  custodian  of  the  Ennis 
calaboose. 

Phil  Carter  testified,  for  the  State,  that  his  wife  was  the  defend- 
ant's sister.  Witness  lived  on  the  prairie  not  a  great  distance  from 
Beagan.  Defendant  came  to  witness's  house  on  the  night  that  de- 
ceased was  killed,  reaching  there  about  10  o'clock,  which  was  after 
the  witness  bad  retired.  He  said  that  he  was  going  away  and 
wanted  $3  which  witness  owed  him.  Witness  did  not  have  the 
money,  and  did  not  care  to  get  up.  Witness  asked  him  what  was 
the  matter.  He  replied  that  he  had  had  a  difficulty  with  some  one 
in  the  bottom,  but  called  no  names.  Defendant  then  went  into  an 
adjoining  room  with  his  sister,  the  witness's  wife,  and  witness  heard 
them  talking.  He  heard  defendant  give  his  sister  some  instructions 
about  a  few  cattle  he  owned.  Witness  then  went  to  Mr.  G.  Hayes's 
house  to  get  the  money  due  defendant.  Mr.  Hayes  sent  witness  to 
his  brother,  who  gave  witness  $3.  Witness  did  not  tell  Mr.  G. 
Hayes  on  that  night  that  defendant  said  that  he  had  killed  a  man 
in  the  bottom,  and  was  leaving  the  country.  Witness  gave  the 
money  to  defendant,  and  he  left. 

Grider  Hayes  testified,  for  the  State,  that  Phil  Carter  came  to 
him  about  11  o'clock  on  the  night  of  May  27, 1885,  and  asked  for  $3. 
The  witness  did  not  feel  like  getting  up,  and  asked  him  what  was 
the  matter.  Phil  said  that  defendant  had  killed  another  negro  in 
tlie  bottom,  and  wanted  the  money  to  get  away  on.    Phil  was  then 
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in  witness's  employ.  Witness  sent  him  to  his  brother,  who  paid 
him  the  $3.     The  State  rested. 

Pinnine  Johnson  was  the  first  witness  for  the  defense.  She  testi- 
fied that  for  some  time  and  until  within  a  short  time  of  the  homicide, 
she  had  been  living  with  and  cooking  for  the  defendant.  She  was  at 
Flora  Crockett's  house  on  the  night  of  the  killing.  She  did  not  see 
the  defendant  on  that  night,  but  got  word  next  morning  that  the 
defendant  wanted  her  to  go  to  his  house  and  look  after  the  things 
which  he  had  left.  Defendant  and  Eph  Durden  lived  in  the  same 
hoQse.  Witness  went  to  that  house  on  the  next  morning,  and  found 
the  defendant's  gun  behind  Eph's  meat  box.  She  also  found,  under 
the  head  of  Eph's  bed,  a  black  silk  cap  which  the  defendant  usually 
wore  on  Sundays.  So  far  as  the  witness  was  ever  able  to  discover, 
the  defendant  and  the  deceased  were  as  intimate  and  friendly  as 
two  brothers.  Eph  Durden  was  at  the  house  of  the  deceased,  who 
was  his  brother,  on  the  Sunday  before  the  killing,  and  the  witness 
afterwards  heard  Eph  cursing  and  abusing  deceased's  wife,  about 
which  he  and  deceased  had  some  words.  She  had  also  heard  Eph 
threaten  to  kill  the  deceased.  Witness  saw  the  defendant  some 
time  during  the  evening  of  the  fatal  day.  He  was  then  in  his  shirt 
sleeves  and  wore  a  straw  hat. 

Cross-examined,  the  witness  admitted  that  she  felt  a  very  great 
interest  in  the  issue  of  this  case.  She  had  sworn  that  she  was  the  de- 
fendant's wife,  though  she  had  never  married  him.  She  had  been  to 
the  jail  to  see  the  defendant  on  an  average  of  about  twice  a  week 
since  the  defendant's  incarceration.  People  generally  regarded  her 
as  defendant's  wife. 

Bill  Sterling  testified,  for  the  defense,  that  he  was  at  deceased's 
house  some  time  during  the  day  on  May  27,  1885,  and  then  heard 
Eph  Durden  tell  the  deceased  that  he,  Eph,  was  going  to  kill  him, 
deceased,  before  Sunday  night.  Eph  and  deceased  were  on  bad 
terms  about  a  gun  which  the  deceased,  on  the  day  before,  had  accused 
Eph  of  stealing  from  him.  Witness  went  to  the  place  of  the  killing 
on  the  morning  after  the  killing,  and  found  tracks  under  a  black 
walnut  tree,  some  fifteen  steps  from  the  left  hand  side  of  the  road, 
and  near  the  slough.  Those  tracks  were  made  by  a  large  flat-heeled 
shoe.  Witness  followed  that  track  into  a  cotton  patch,  across  some 
plowed  ground,  and  about  sixty  yards  in  the  direction  of  Lloyd 
Brown's  house.  That  track,  and  the  impression  of  the  broad  flat 
heel,  were  very  plain.  Defendant  usually  wore  a  pair  of  boots  with 
a  sharp  pointed  heel  of  about  a  number  eight.  The  track  described 
was  made  by  a  shoe  about  number  nine  in  size. 
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Cross-examined,  the  witness  said  he  knew  nothing  of  the  killing 
until  late  on  the  morning  after  it  occurred.  Witness  traced  the 
tracks  alone.  He  was  a  good  friend  of  the  defendant.  Witness 
could  not  say  who  made  the  tracks  he  trailed.  He  did  not  know 
how  many  pairs  of  shoes  the  defendant  had. 

Nelson  Washington,  the  defendant's  brother,  testified  in  his  behalf 
that  the  defendant  almost  always  wore  high-heeled  boots,  and 
ow^ned  soch  a  pair,  which  the  witness  saw  on  the  Sunday  prior  to 
the  killing.  Defendant  may  have  owned  boots  or  shoes  of  a  differ- 
ent pattern,  so  far  as  the  witness  knew. 

Perry  Stroud  testified,  for  the  defense,  that  he  was  with  the  defend- 
ant when  the  shot  which  killed  the  deceased  was  fired.  He  heard 
the  report  of  the  gun  and  the  cries  of  distress.  At  that  time  the 
witness  and  the  defendant  were  at  the  oat  patch,  where  the  defend- 
ant had  taken  his  horse  to  stake  out.  The  defendant  stood  inside 
of  the  oat  patch,  and  the  witness  in  the  road  on  the  outside,  the 
patch  fence  between  them.  Witness  and  defendant  talked  at  that 
place  for  some  five  minutes  after  the  gun  fired,  when  witness  went 
home,  and  the  defendant  started,  whistling,  towards  his  home.  The 
point  in  the  oat  patch  where  witness  and  defendant  stood  when  the 
shot  was  fired  was  not  more  than  two  hundred  yards  from  defend- 
ant's house. 

Gross-examined,  the  witness  said  that  he  lived  on  the  GoBFy  farm, 
about  three  miles  distant  from  the  defendant's  house ;  that  he  and  de- 
fendant had  long  been,  and  still  were,  warm  personal  friends.  Witness 
left  the  Ouffy  farm  on  the  evening  of  May  27,  1885,  to  drive  three 
hogs  to  the  prairie  beyond  Big  creek,  to  remove  them  from  danger 
of  high  water.  Water  generally  was  not  very  high  on  that  day, 
and  witness  had  to  swim  only  one  creek  with  the  hogs.  He  started 
with  the  bogs  about  an  hour  Slnd  a  half  before  sundown.  He  took 
them  to  a  point  about  three  miles  distant.  He  went  over  the  Clock 
bridge  across  Big  creek,  and  got  out  on  the  hills  just  at  sundown, 
and  there  left  the  hogs.  Witness  then  (about  sundown)  started  back 
by  way  of  defendant's  house  to  get  some  clothes  which  Pinnine  was 
washing  for  him.  Going  back  witness  had  to  awin&  several  creeks, 
taking  his  clothes  off  to  do  so.  From  the  point  where  witness  left 
the  hogs  to  the  point  where  he  met  defendant  and  was  talking  to 
him  when  the  gun  fired  was  about  two  and  a  half  miles.  Witness 
took  the  return  route  described  for  no  other  reason  than  to  get  his 
clothes.  He  went  home  without  them.  It  was  about  three  hundred 
yards  from  the  oat  patch  to  Quince  Kelly's,  where  Pinnine  was 
then  staying.    Witness  did  not  tell  Jane  Olarkson^  on  the  Sunday 
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after  the  killing,  en  route  from  Bethlehem  church  on  the  Watson 
farm,  that  he  did  not  hear  of  the  killing  of  deceased  until  the  next 
daj,  and  that  he  did  not  know  anything  about  the  killing,  and  that 
he  did  not  see  the  defendant  on  the  night  of  the  murder.  He  did 
not  ask  Jane  to  tell  him  all  about  the  killing.    The  defense  closed. 

W.  P.  Martin  was  the  first  witness  introduced  by  the  State  in  re- 
buttal. He  testified  that  he  was  raised  near  Big  creek,  and  was 
familiar  with  the  country  about  Cluck's  bridge  oros&ing.  The  whole 
country  adjacent  to  that  crossing  was  very  much  overflowed  on  the 
27th  day  and  night  of  May,  1885.  No  one  could,  as  claimed  to  have 
been  done  by  Stroud,  have  driven  hogs  across  that  creek  at  that 
point  to  the  hills,  without  swimming  at  least  a  mile. 

D.  H.  Boyles  testified,  for  the  State,  in  rebuttal,  that  he  held  the 
inquest  over  the  body  of  deceased  on  the  morning  after  the  murder. 
He  trailed  tracks  from  the  point  of  the  killing  diagonally  across 
the  country  towards  the  road  leading  from  Jane  Clarkson's  house 
to  Lloyd  Brown's.  The  tracks  were  too  indistinct  for  measurement, 
the  imprint  of  the  toes  only  being  visible.  No  impression  of  a  heel 
oonid  be  found  on  the  trail.  Witness  and  his  party  crossed  Big 
creek  on  that  morning  at  the  Summers  bridge,  which  was  much 
higher  than  the  bridge  at  Cluck's  crossing.  Witness  constructed 
the  Cluck  bridge,  and  knew  the  bottom  at  that  point  to  be  very  low 
and  flat,  and  knew  from  the  height  of  the  water  at  the  Samraers 
crossing  on  the  morning  of  May  28,  1885,  that  on  the  night  before 
the  water  must  have  been  all  over  the  bottom  at  Cluck's  crossing. 

Jane  Clarkson  testified,  for  the  State,  in  rebuttal,  that  she  went 
home  from  the  Bethlehem  church,  on  the  Watson  farm,  with  Perry 
Stroud,  on  the  Sunday  after  the  murder  of  the  deceased.  Stroud 
told  witness  on  that  occasion  that  he  was  at  home  on  the  night  of 
the  murder,  and  knew  nothing  about  it;  that  he  had  not  seen  the 
defendant,  and  asked  the  witness  to  tell  him  all  about  the  killing, 
assuming  that,  as  deceased  died  at  her  house,  she  knew  all  about  it. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

OUorf  €&  Bizrlarij  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney-General,  for  the  State. 

HuBT,  Judge.    This  is  a  conviction  for  murder  of  the  first  degree^ 
the  punishment  fixed  by  the  verdict  of  the  jury  being  death. 
It  is  insisted  that  the  court  below  erred  in  admitting  in  evidencCi 
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over  objection  of  the  defendant,  a  conversation  between  the  de- 
ceased and  the  witness  Jesse  Dapree,  as  follows: 

''He  (witness)  was  at  Jane  Clarkson's  bouse  on  the  evening 
deceased  was  killed,  and  that  deceased  came  by  said  house  on  his 
way  home  from  his  (deceased's)  cow  pen,  and  a  short  while  before 
he  was  killed,  and  told  witness  that  the  defendant,  Wash  Washing- 
ton,  wanted  him,  witness,  to  come  to  his  (defendant's)  house  on  the 
next  morning  and  write  him,  defendant,  a  letter;  and  in  reply  to 
said  message  from  defendant,  as  above  related,  witness  replied  that 
he  could  not  go  on  the  next  morning,  but  would  go  on  that  night; 
whereupon  deceased  replied  that  it  was  no  use  to  go  on  that  night, 
as  he,  deceased,  had  seen  defendant  going  down  the  slough  with 
a  shot-gun  over  his  shoulder." 

The  objection  urged  to  this  testimony,  as  appears  from  the  bill  of 
exceptions,  is  that  the  same  was  hearsay,  irrelevant  and  not  a  part 
of  the  res  gestce. 

Another  witness  for  the  State,  Jane  Clarkson,  testified  to  sub- 
stantially the  same  facts,  over  objection,  and  the  question  as  to  the 
admissibility  and  materiality  of  this  evidence  is  here  presented  by 
bills  of  exceptions  duly  saved. 

It  was  in  evidence  that,  a  short  time  after  this  conversation 
occurred,  a  shot  was  fired  in  the  direction  of  the  slough  from  the 
witness  Jane  Clarkson's  bouse ;  that  when  the  witnesses  went  to  the 
place  where  the  shot  was  fired  they  found  the  deceased  lying  just 
in  the  edge  of  the  water  of  the  slough,  on  the  road  between  the  house 
of  Jane  Clarkson  and  the  house  where  deceased  lived;  that  deceased 
was  shot  with  ten  or  more  buck  shot.  It  will  be  seen  from  this 
statement  that  the  evidence  objected  to  tended  to  show  that  the 
defendant  was  at  or  near  the  place  of  the  homicide,  and  that  he  had 
the  opportunity  and  the  means  of  killing  the  deceased  at  the  time 
and  in  the  manner  it  is  shown  to  have  occurred. 

To  be  more  specific,  that  part  of  the  conversation  objected  to  is 
what  deceased  said  about  defendant  being  seen  by  him  going  down 
the  slough  with  a  shot-gun.  The  distance  from  Clarkson's  house  to 
the  point  on  the  slough  at  which  deceased  was  killed  is  about  one 
hundred  yards.  Immediately  after  the  conversation  between  the 
witnesses  and  deceased,  which  took  place  at  Jane  Clarkson's  bouse, 
he,  deceased,  left,  going  in  the  direction  of  the  slough  on  horse- 
back. This  conversation  must  have  occurred  within  three  or  four 
minutes  of  the  time  of  the  homicide,  and,  as  we  have  seen,  within 
about  one  hundred  yards  of  the  place  of  the  killing. 

Was  the  supposed  objectionable  evidence  res  gestosf    If  so,  it  was 
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admissible.  If  not,  under  the  facts  of  this  case,  conceding  the  testi- 
mony to  be  hearsay  and  tending  to  criminate,  mast  the  judgment 
be  reversed  because  of  its  reception? 

.  Was  the  evidence  res  geatmf  We  think  so.  And  believing  the 
evidence  admissible  because  constituting  what  is  known  as  part  of 
the  resgestoBy  there  was  no  error  in  its  admission. 

From  the  third  bill  of  exceptions  it  appears  that  the  State  proved, 
over  the  objection  of  defendant,  that  Jesse  Dupree,  Lloyd  Brown 
and  Albert  Clarkson  heard  the  gun  fire  and  the  outcry  of  deceased, 
and  that  they  ran  to  him  immediately  after  the  gun  fired.  Upon  reach- 
ing deceased  they  asked  him  who  shot  him,  whereupon  deceased 
replied,  "Wash  Washington  shot  me."  Defendant  objected  because 
this  answer  of  deceased  came  within  the  rule  of  dying  declarations, 
and  that  the  State  had  laid  no  predicate  for  the  reception  of  dying 
declarations.  Beyond  any  sort  of  question,  this  answer  of  deceased 
was  strictly  competent  as  res  gestm. 

We  have  considered  all  the  bills  of  exceptions  presented  in  the 
record,  and  find  no  error  for  which  the  judgment  should  be  reversed. 

In  the  motion  for  new  trial,  it  is  made  to  appear  that  W.  P.  Mar- 
lin,  deputy  sheriff,  and  who  was  a  witness  for  the  State,  was  al- 
lowed to  take  charge  of  the  jury  during  their  deliberations  the  entire 
time  of  the  trial.  In  this  we  find  nothing  whatever  casting  suspicion 
upon  (he  verdict  of  the  jury. 

It  is  also  urged  in  the  motion  for  new  trial  that  the  verdict  of  the 
jury  is  not  supported  by  the  evidence.  If  it  be  possible  to  prove 
the  guilt  of  a  party  charged  with  crime,  the  guilt  of  this  appellant 
18  established.  In  addition  to  the  conclusive  circumstances,  inde- 
pendent of  his  confessions,  if  a  doubt  could  remain,  this  doubt  is 
removed  by  his  deliberate  and  oft  repeated  confessions,  made  when 
he  was  perfectly  free,  physically  and  mentally. 

The  facts  show,  beyond  any  possible  doubt,  that  defendant  not 
only  killed  Willis  Durden,  but  that  the  homicide  was  committed 
with  a  sedate,  deliberate  mind  and  formed  design.  Appellant 
armed  himself  with  a  shot-gun,  ensconced  himself  near  the  slough, 
and  when  Willis  Durden  approached  he  deliberately  and  coolly 
shot  him  down, —  ran  from  the  scene  of  this  terrible  assassination, 
and  within  a  few  hours  after  the  homicide,  with  equal  coolness  and 
deliberation,  confessed  his  crime  to  a  number  of  persons  and  left  the 
country.  Under  such  a  state  of  facts  the  jury  awarded  the  highest 
punishment.     In  this  we  think  they  did  right. 

We  find  no  error  in  the  judgment  and  it  is  therefore  affirmed. 

Affirmed. 

[Opinion  delivered  December  9,  1886.] 
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1.  PsAOncE — Pkivilbgb  ot  Counskl.— See  the  opinion  in  extenMo  for  langmge 
\   employed  by  the  State's  counsel  in  addressing  the  jury  held  to  be  a  palpable         | 

abuse  of  the  privilege  of  argument,  but,  in  view  of  the  action  of  the  trial 
court,  not  ground  for  reversal  in  this  case.  Note  also  the  condemnation  by 
this  coui-t  of  the  use  of  inflammatory  appeals  by  prosecuting  attorneys 

2.  Same. —  In  order  to  authorize  this  court  to  revise  errors  predicated  upon  the 
abuse  by  counsel  of  the  privilege  of  argument,  it  should  be  made  to  appear 
that  the  accused  requested  and  was  refused  an  instruction  to  the  jury  to 
disregard  the  unauthorized  statements  of  the  counsel. 

8.  €k)MTiNUANC&^BiLL  OF  EXCEPTIONS  is  an  indispensable  predicate  to  the  re- 
view by  this  court  of  the  action  of  the  trial  court  refusing  an  application 
for  continuance. 

4  Murder  —  Fact  Case. —  See  the  statement  of  the  case  for  evidence  held  sof* 
ficient  to  support  a  capital  conviction  for  murder. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  the 
Hon.  Anson  Eainey. 

The  death  penally  was  assessed  against  the  appellant  by  the  jaiy 
which  convicted  him  of  mnrder  in  the  first  degree  apon  an  indict- 
ment which  charged  him  with  the  murder  of  Fannie  Young,  in 
Ellis  county,  Texas,  on  the  2d  day  of  April,  1S85.  The  appellant 
and  his  victim  were  both  negroes. 

Mattie  Henderson  was  the  first  witness  for  the  State.     She  testi- 
fied that  the  deceased,  whose  proper  name  was  Fannie  Henderson, 
was  her  mbther.    Witness's  father,  from  whom  the  defendant  took 
the  deceased,  was  still  living  in  Dallas  county.     Defendant  and  de- 
oeased  "  took  up  "  together  two  or  three  years  before  the  homicide, 
and  lived  together  as  man  and  wife,  but  were  unmarried,  until  the 
death  of  the  latter,  on  the  5th  day  of  April,  1886.     They  lived  to- 
gether at  the  town  of  Palmer,  in  Ellis  county,  the  deceased  going 
under  the  name  of  Fannie  Young.    Just  after  dark  on  the  night  of 
April  2,  1885,  while  the  witness  was  engaged  in  preparing  supper,         | 
the  defendant,  having  the  coal  sack  in  his  hands,  told  witness  and         | 
deceased  that  he  was  going  to  the  depot  to  get  some  coal ;  that  be        | 
would  bring  the  sack  of  coal  down  the  track  of  railroad  as  far  as 
the  point  where  some  box  cars  were  then  standing,  where  the  de-        j 
ceased  and  witness  must  come  and  get  it,  so  that  he  could  return  to        | 
the  depot.    He  told  the  witness  to  leave  the  front  door  slightly  ajar,         | 
so  that  the  light  from  the  inside  of  the  house  would  shine  outside. 
He  left  with  the  sack  in  his  hand. .  After  he  had  been  gone  scarcely 
long  enough  to  have  walked  as  far  as  the  depot  and  back,  a  shot  was 


Digitized  by  Google  j 


1885.]  Young  v.  The  Statk.  637 

Statement  of  the^case. 

fired  into  the  hoase,  and  the  deceased,  who,  at  the  time  was  stand- 
ing at  the  table  partaking  of  bread  and  milk,  fell  to  the  floor,  shot 
through  the  head.  Witness  saw  no  one,  nor  did  she  hear  any  one 
about  the  premises,  at,  jast  before,  pr  just  after  the  shot  was  fired. 
When  her  mother  fell  the  witness  ran,  screaming,  to  town,  and  told 
Mr.  Hancock  and  others  what  had  transpired  at  home.  A  great 
many  persons  soon  gathered  at  the  house,  and  the  deceased,  still 
alive,  was  removed  from  the  room  in  which  she  lay  into  another, 
and  the  white  people  left  in  quest  of  the  defendant.  About  11 
o'clock  on  that  night  the  witness  found  the  coal  sack  spoken  of,  filled 
with  coal,  in  front  of  the  house  and  near  the  fence,  where  it  re- 
mained nntil  the  next  day.  During  the  night  some  time  the  defend- 
ant came  to  the  window  of  the  house  and  called  to  some  one  to 
bring  him  his  coat,  pencil  and  pocket-book.  He  spoke  to  the  wit- 
ness, and  asked  her:  "Mat.,  do  you  think  I  killed  your  mother?" 
Witness  replied :  "  I  do  not  know.  Pa,  but  it  looks  very  like  it,  or 
you  would  come  into  the  housa"  He  replied,  "  Well,  if  you  have 
got  that  in  your  head,  good  bye." 

Jim  Wilson  started  to  take  the  coat  and  pencil  out  of  the  house 
to  defendant,  when  defendant  started  to  run.  Wilson  called  to 
him:  "Hold  on;  I  am  not  after  you."  Defendant  then  stopped, 
got  his  coat  and  pencil  and  went  off.  About  two  weeks  before  the 
shooting  the  defendant  came  home  drunk,  got  mad  with  the  de- 
ceased, burned  up  some  of  her  furniture,  and  told  her  that  he  would 
kill  her  if  it  took  him  twenty  years.  Witness  had  often  heard  the 
defendant  threaten  to  kill  the  deceased.  IsTot  many  days  before  the 
shooting  the  witness  heard  him  say  to  the  deceased:  "Fan.,  sup- 
pose I  should  kill  you,  what  do  you  want  done  with  Mat.?"  De- 
ceased replied  that  she  would  want  Mat.  (witness)  to  live  with  Mrs. 
Donlap.  Witness  attended  the  examining  trial,  and  there  saw  a 
pair  of  socks  in  the  possession  of  Mr.  N.  0.  Evarts  which,  she 
thought,  belonged  to  the  defendant.  They  were  white  socks  with 
red  tops,  and  were  such  as  the  witness  had  washed  for  him  the  day 
before  the  shooting.  Those  socks  were  new,  and  the  witness  washed 
them  for  the  first  time  on  the  day  stated.  The  defendant,  on  the 
day  of  the  shooting  and  for  some  time  previous,  wore  a  pair  of  old 
boots,  one  of  them  being  run  down  at  the  heel  and  the  other  having 
no  heel  at  all.  No  one  lived  at  the  house  in  which  the  shooting 
occurred  except  the  defendant,  the  deceased  and  the  witness.  De- 
fendant was  kind  and  considerate  when  sober,  but  very  quarrelsome 
when  drunk.  He  was  sober  on  the  day  of  the  shooting.  He 
brought  a  sack  of  flour  home  on  that  day  —  the  flrst  thing  he  had 
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contributed  to  the  household  since  he  burned  the  furniture  up  some 
six  weeks  before.  He  spaded  up  the  garden  on  the  same  evening. 
No  one  save  defendant,  deceased  and  witness  had  been  at  the  house 
on  that  night  prior  to  the  shooting,  nor  had  there  been  any  disturb- 
ance of  any  character.  Deceased  and  defendant  were  about  the 
same  age,  and  the  deceased  was  thirty-two  years  old  at  her  death. 
A.  A.  Vestal  testified,  for  the  State,  that  he  lived  at  Palmer  in 
Ellis  county,  and  had  known  the  defendant  and  the  deceased  since 
they  located  in  that  town,  about  two  years  before  the  shooting. 
They  lived  together  as  man  and  wife,  and  the  witness  knew  the 
deceased  only  as  Fannie  Young.  Witness  heard  of  the  shooting  of 
Fannie  Young  on  the  night  it  happened,  but  did  not  go  to  the  house 
until  the  next  day.  Witness  went  into  the  kitchen,  which  was  the 
south  room,  and  the  room  in  which  it  was  said  the  woman  was  shot, 
and  there'saw  blood  and  brains  on  the  floor.  It  was  evident  to  wit- 
ness that  the  fatal  shot  was  fired  through  the  south  window.  The 
window  was  such  as  is  known  as  a  '^ slide  window,"  and  the  slide 
was  open  an  inch  or  two.  Witness  went  out  to  examine  the  outside 
of  the  window  and  vicinity.  He  found  discoloration  on  each  side 
of  the  opening  of  the  window,  left  by  the  slide,  and  which  he  smelled 
and  found  to  be  powder-burn.  He  found  the  track  of  a  man  in  his 
sock  feet,  about  three  feet  from  the  window,  the  toe  of  the  track 
pointing  towards  the  window.  Witness  back-trailed  this  sock  track 
from  the  window  around  and  west  of  the  house  to  the  fence  in  front 
of  the  house,  directly  up  to  a  sack  of  coal  which  lay  on  the  ground 
near  the  fence.  Witness  then  went  back  to  the  window  and  trailed 
the  tracks  the  other  way.  From  the  window  they  went  a  short  dis- 
tance south  to  the  corner  of  a  gin  lot,  which  they  crossed,  and  passed 
thence  over  a  ravine  through  some  plowed  ground  towards  N.  C. 
Evarts's  house.  Witness  trailed  the  tracks  to  Evarts's  hog  pen,  which 
was  about  one  hundred  steps  distant  from  his  house.  The  tracks 
were  sock  tracks  all  the  way,  the  threads  in  the  sock  being  plainly 
imprinted  in  the  mud.  Three  or  four  days  after  this,  the  witness 
saw  the  defendant  crossing  a  field  at  some  distance  from  him.  Wit- 
ness went  and  examined  one  of  the  tracks  made  by  the  defendant  as 
he  crossed  the  field,  and  then  went  to  the  gin  house  lot  and  com- 
pared the  measure  to  one  of  the  tracks  he  trailed  through  it  on  the 
day  after  the  murder.  He  was  not  absolutely  positive  that  the  track 
be  measured  in  the  gin  lot  was  one  of  the  tracks  be  found  on  tbe 
trail  he  followed  on  the  morning  after  the  killing,  but  thought  it  to 
be.  That  track,  however,  and  the  track  made  by  defendant  in  the 
field  corresponded  in  measurement.     Witness  had  seen  the  feet  and 
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the  foot-prints  of  the  defendant,  and  was  of  opinion  that  the  sock 
tracks  be  followed  compared  in  size,  shape  and  general  appearance 
with  the  defendant's  foot  and  track.  Answering  a  question  pro- 
pounded by  the  defense,  witness  said  that  he  thought  the  defendant 
killed  the  deceased. 

N.  C.  Evarts  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  in  Palmer,  and  was  the  constable  of  the  Palmer  pre- 
cinct. He  had  known  the  defendant  and  the  deceased  as  man  and 
wife  for  about  two  years.  He  knew  the  deceased  only  as  Fannie 
Young,  the  name  by, which  she  was  known  in  Palmer.  Defendant 
and  the  deceased  lived  in  a  house  about  three  hundred  yards  north- 
west from  witness's  house.  The  witness  was  at  home  on  the  night 
and  at  the  time  that  Fannie  Young  was  shot,  but  heard  no  report 
of  a  pistol  or  other  weapon.  A  short  time  after  dark  on  that  night 
the  defendant  came  to  witness's  house  and  told  witness  that  a  crowd 
of  armed  men  were  in  and  about  his  house,  creating  a  disturbance, 
and  requested  witness  to  go  over  there  and  disperse  them.  Witness, 
thinking  the  defendant  on  a  spree,  told  him  to  go  home,  and  to  send 
him  word  if  the  men  were  still  there  and  disturbing  him.  Defend- 
ant left  witness's  house,  going  towards  the  railroad,  which  was  a  di- 
rection opposite  from  his  home.  Witness  remarked  to  his  wife: 
"That  negro  is  not  going  home."  About  fifteen  minutes  later  two 
boys  came  to  witness's  house  and  told  witness  that  Fannie  Young 
had  beeji  shot.  Witness  went  immediately  to  the  house,  where  he 
found  a  crowd  already  gathered.  The  deceased,  shot  through  the 
head,  but  still  living,  lay  on  the  floor  in  the  south  room  or  kitchen. 
Her  brains  were  then  oozing  out,  running  on  the  floor.  She  was 
taken  up  and  removed  into  another  room,  where  she  died  three  or 
four  days  afterwards.  Search  was  unsuccessfully  made  for  the  de- 
fendant that  night.  Witness  went  back  to  the  house  next  morning 
and  examined  the  south  window  of  the  kitchen.  The  slide  was 
pressed  back  far  enough  to  make  an  opening  about  two  inches  in 
width.  Powder-burns  stained  each  side  of  this  opening.  The  pow- 
der-burns were  fresh. 

Witness,  with  A.  A.  Vestal,  trailed  a  track  made  by  a  man  in  his 
sock  feet,  from  the  window  in  the  general  direction  stated  by  Vestal 
in  his  testimony.  This  track  stopped  on  a  small  moss  bank  within 
ten  feet  from  witness's  door.  The  party  who  made  the  track  lost  a 
sock  just  after  passing  the  witness's  hog  pen,  from  which  point  on  a 
short  distance  the  track  was  of  a  man  with  a  sock  on  one  foot,  and 
the  other  foot  bare.  The  man  lost  his  second  sock  a  short  distance 
from  where  he  lost  his  first,  and  thence  on  the  track  was  of  a  bare- 
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foot  man.  Witness  looked  for  and  found  both  socks,  and  prodaced 
them  on  the  examining  trial.  They  were  wet  and  maddy  when  the 
witness  got  them.  Witness  tried  them  on  the  defendant's  foot  at 
the  examining  trial,  and  found  them  to  fit.  Witness  crossed  from 
the  grass  plot  or  moss  bank  to  the  trail  on  which  the  defendant  left 
his,  witness's,  house,  the  night  before,  going  towards  the  railroad, 
and  found  the  barefoot  tracks  of  a  man  which  corresponded  in  shape, 
size  and  appearance  with  the  barefoot  track  on  the  other  side  of 
the  bank,  which  led  to  that  point  from  the  point  where  the  last 
sock  was  lost.  Witness  followed  that  track  towards  the  railroad  to 
a  point  where  the  ground  showed  some  one  to  have  sat  down.  From 
that  point  on  to  the  railroad  the  tracks  were  of  a  boot  or  shoe,  the 
right  of  which  was  run  down  at  the  heel,  and  the  left  with  no  heel 
at  all.  On  the  day  of  but  before  the  shooting  occurred,  the  witness 
saw  the  defendant  in  the  town  of  Palmer,  wearing  an  old  pair  of 
boots,  the  left  of  which  had  no  heel,  and  the  right  heel  being  run 
down.  The  old  boots  worn  by  the  defendant  on  that  day  compared 
in  shape,  size,  dilapidation  and  appearance  with  the  tracks  which 
witness  found  between  his  house  and  the  railroad.  The  railroad 
was  about  one  hundred  yards  from  witness's  house.  "No  other  than 
the  tracks  described  were  found  on  the  trail  between  the  witness's 
house  and  the  railroad.  No  others  than  those  described  were  found 
between  the  houses  of  the  witness  and  the  defendant,  and  those 
commenced  about  ten  feet  from  where  the  defendant  stood  as  he 
talked  to  witness  on  the  night  before.  Defendant  was  unsucoeas- 
fuUy  searched  for  during  some  five  or  six  days  before  his  arrest. 

Jim  Wilson,  the  next  witness  for  the  State,  testified  that  be  lived 
in  the  town  of  Palmer,  Ellis  county,  three  or  four  hundred  yards 
north  of  the  house  in  which  the  defendant  and  the  deceased  lived. 
Witness  was  at  home  when  the  shooting  of  Fannie  Young  occurred. 
Witness  went  to  defendant's  house  soon  after  the  shooting,  where 
he  remained  a  short  time  and  returned  home.  Some  time  after  he  got 
home,  or  about  9  o'clock  that  night,  the  defendant  came  to  his  boose, 
stopped  outside  at  the  chimney  corner,  and  called  the  witness  to  him. 
Witness  asked  him  what  he  was  doing  out  there  at  that  time  of 
night.  He  replied  that,  en  route  home  from  the  depot,  he  saw  a 
crowd  of  armed  men  at  his  house  and  did  not  know  what  it  meant, 
and  wanted  to  know  of  the  witness  if  anything  was  the  matter. 
Witness  replied  that  some  one  had  shot  his  wife  Fannie.  He  then 
asked  if  they  accused  any  particular  person  of  doing  it.  Witness 
replied  that  if  he,  defendant,  did  not  go  home  they  would  accuse 
him  of  it.     The  defendant  insisted  on  the  witness  going  out  of  his 
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house  to  join  bim.  Witness  threw  his  door  open  and  started  out 
with  a  shot-gan,  when  the  defendant  ran  off.  Witness  then  took 
his  wife  to  Fannie  Young's  house  to  sit  up  with  her  through  the 
night.  During  the  night  some  time  defendant  came  to  the  window 
of  the  front  room  and  asked  for  his  coat,  pencil  and  pocket-book. 
He  called  to  and  asked  Mat.  Henderson  if  she,  Mat.,  thought  that  he 
had  killed  the  deceased.  Mat.  replied  that  she  did  not  know,  but 
that,  since  he  would  not  go  into  the  house,  it  looked  very  much  like 
it.  He  replied  that  since  she  had  got  that  idea  into  her  head  he 
would  say  good-bye.  Witness  started  towards  him  with  his  coat, 
when  he  started  to  run.  Witness  called  to  him  that  he  was  not 
going  to  arrest  him,  when  the  defendant  came  up,  got  his  things, 
and  left. 

Em.  Wilson,  the  wife  of  the  last  witness,  testified  for  the  State, 
corroborating  her  husband  as  to  what  transpired  at  Fannie's  house 
after  she  and  her  husband  went  there  to  sit  up. 

Bob  Jones  testified,  for  the  State,  that  he  went  to  Palmer  two  or 
three  days  after  the  deceased  was  shot,  and  remained  over  one 
night.  In  going  across  a  field  he  met  the  defendant,  who  then  had 
a  pistol  in  his  hand.  At  a  distance  of  about  eight  feet  he  presented 
it  at  the  witness  and  ordered  him  to  stop.  He  told  witness  that  it 
would  not  be  well  for  anybody  to  run  up  on  him  and  attempt  to  ar- 
rest him.  This  occurred  on  a  moonless  night,  but  witness  saw  the 
pistol  distinctly. 

D.  Harper,  testifying  for  the  State,  said  that  he  was  one  of  the 
parties  who  searched  for,  and,  after  five  or  six  days,  arrested  the 
defendant.  Witness  found  him  in  an  old  cotton  house,  covered  up, 
except  his  head,  with  cotton  seed.  He  was  suffering  from  a  very 
severe  wound  which  was  inflicted  on  the  night  before  by  some  one 
of  a  party  which  undertook  to  arrest  him. 

W.  L  Hancock  testified,  for  the  State,  that  he  lived  near  the 
house  occupied  by  the  defendant.  He  was  at  home  when  the  kill- 
ing occurred.  Mattie  Henderson  came  to  witness's  house,  screaming, 
cm  that  night,  and  told  witness  that  some  one  had  shot  her  mother. 
Witness  dispatched  his  boy  to  notify  Constable  Evarts,  but,  being  a 
cripple,  did  not  go  to  the  house  himself.  About  three. weeks  before 
the  shooting,  the  defendant  got  drunk,  went  home  and  got  mad 
witii  the  deceased,  created  a  disturbance  and  burned  up  some  f  umi- 
tara  He  was  prosecuted  and  fined,  and  worked  out  his  fine  on  the 
street.  The  witness  afterwards,  in  talking  to  him  about  his  con- 
duct, told  bim  that  if  he  did  not  mend  his  ways  he  would  get  his 
neck  broken  or  break  into  the  penitentiary.    He  replied  that  he  did 
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not  care  a  d — n ;  that  if  the  deceased  bad  not  reported  him  he  would 
not  have  been  punished;  that  the  witness  need  not  be  surprised  to 
hear  at  any  time  that  h — 11  had  been  raised  at  his  house.  The  de- 
fendant was  not  drunk  when  that  conversation  took  place,  but  was 
drunk  the  night  before.  On  another  occasion  the  witness  heard  vio- 
lent quarreling  at  defendant's  house.  Some  one,  witness  did  not. 
know  who,  hallooed  to  witness  to  come  down  there  or  a  negro  would 
be  killed.  The  defendant  and  the  deceased  at  that  time  were  stand- 
ing in  their  yard. 

Deputy  Sheriff  Will  McOue  testified,  for  the  State,  that  his  search- 
ing party  ran  upon  the  defendant  in  the  brush  near  Palmer  on 
the  night  before  his  arrest  in  the  cotton  house,  and  witness  called 
to  defendant  to  halt.  Defendant  threw  his  hand  behind  him  and 
ran,  and  some  one  of  the  party  fired  on  him. 

The  defense  offering  no  testimony,  the  case  closed. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  appellant. 

J.  H.  BurtSj  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  George  Young  was  tried  and  convicted  of  murder 
of  the  first  degree  for  the  killing  of  Fannie  Young,  the  death  penalty 
being  assessed  by  the  jury. 

Two  bills  of  exceptions  appear  in  the  record.  1st.  It  appears  that 
F.  M.  Maxwell  remarked  to  the  jury  in  the  opening  argument: 
^'Gentlemen,  in  the  back  part  of  this  courtroom  sit  a  number  of 
negroes,  who  are  watching  this  trial  to  see  if  you  will  punish  a 
negro  for  murdering  his  wife.  If  you  don't  convict  this  negro, 
people  will  not  bring  them  to  trial  hereafter,  but  will  hang  them 
on  the  spot  where  the  crime  is  committed.  If  you  turn  this  man 
loose,  then  it  is  impossible  to  convict  a  man  on  circumstantial  evi- 
dence, for  it  is  plainer  than  any  case  reported.  Gentlemen  of  the 
jury,  look  at  the  defendant;  there  he  sits;  can  you  not  see  the  demon 
in  his  eyes?  does  not  his  countenance  declare  him  a  murderer! 
Gentlemen,  the  welfare  and  peace  of  society  depend  upon  your 
convicting  this  man.  If  you  turn  him  loose  you  encourage  mob 
law."  When  the  court's  attention  was  called  to  these  remarks, 
counsel  for  the  State,  Mr.  Maxwell,  did  not  indulge  further  in  these 
or  similar,  but  closed  his  argument. 

That  these  remarks  were  altogether  improper  cannot  be  qaes- 
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tioned,  and  it  is  passing  strange  to  us  that  counsel  for  the  prosecu- 
tion wiJl  indulge  in  such,  especially  after  such  conduct  has  so  often 
received  at  the  hands  of  this  court  such  stern  rebuke.  Is  it  not  pos- 
sible to  convict  the  guilty  alone  upon  the  law  and  the  evidence? 
Would  any  member  of  the  legal  profession  be  willing  to  be  tried  by 
more  or  less;  would  he  be  willing  that  the  humblest  citizen  of  this 
proud  State  should  be  tried  in  any  other  manner  save  upon  the  law 
and  the  facts  in  the  case?  Then,  why  will  counsel  leave  the  record 
and  drag  into  the  case  matters  wholly  foreign,  and  which  are  fre- 
quently very  unjust  and  oppressive  to  the  accused? 

Now,  in  relation  to  this  matter,  we  would  be  inclined  to  reverse 
the  judgment  if  counsel  for  appellant  had  called  upon  the  court  to 
repress  counsel  for  the  State,  and  this  had  been  refused,  and  such 
conduct  had  been  persisted  in  without  reproof.  But  it  seems  that 
when  the  attention  of  the  court  was  called  to  these  remarks,  Mr.  F. 
M.  Maxwell  closed  his  argument. 

Again,  if  counsel  for  defendant  had  requested  the  court  to  in- 
struct the  jury  that  they  should  not  be  influenced  by  any  such  argu- 
ment,—  if  such  remarks  could  be  dignified  as  such, —  and  the  court 
had  refused,  we  think  an  error  would  have  been  committed  such  as 
would  have  required  a  reversal  of  the  judgment.  This,  however, 
was  not  done. 

The  second  bill  of  exceptions  informs  us  that  the  county  attorney, 
Mr.  Templeton,  at  the  close  of  his  argument  said  to  the  jury: 
**  Gentlemen,  I  believe  that  George  Young  is  guilty  of  this  atrocious 
murder.  I  am  not  opposed  to  capital  punishment,  and  believing 
hior guilty,  I  would  have  the  nerve  to  hang  him."  Counsel  for  de- 
fendant excepted  to  said  remarks  and  did  nothing  else.  While  it  is 
true  that  authors  in  treating  upon  this  subject  say  that  counsel  either 
for  or  against  the  prisoner  should  never  express  their  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  yet  we  would  hesitate  at  this 
day  to  reversQ  a  judgment  because  of  a  violation  of  this  rule.  But 
here  again  counsel  for  defendant  should  have  requested  the  court  to 
instruct  the  jury  that  they  should  not  be  influenced  by  Mr.  Temple- 
ton's  opinion  as  to  defendant's  guilt. 

A  motion  for  new  trial  was  made,  based  upon  two  grounds:  2d. 
The  matters  already  noticed,  to  wit,  remarks  of  counsel  for  the 
prosecution;  and  1st.  That  the  evidence  is  not  sufficient  to  support 
the  verdict  and  judgment.  We  will  not  discuss  the  evidence,  but 
must  say  that  in  our  opinion  it  is  conclusive  of  his  guilt;  not  only 
so,  but  that  defendant  was  guilty  of  murder  of  the  first  degree 
there  cannot  be  the  least  doubt. 
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■■•      I.         Ill  I  .III         III. 

His  wife,  or  the  woman  with  whom  be  was  liviDg,  was  in  the 
hoase.  Appellant,  at  night,  left  the  house  for  the  avowed  purpose 
of  getting  a  sack  of  coal,  telling  the  girl  Mattie  Henderson,  and  Fan- 
nie Young,  deceased,  to  come  to  the  depot  after  a  while  to  get  the 
coal;  that  he  was  going  to  get  some  coal  from  the  depot.  Shortly 
after  defendant  left,  Fannie,  while  standing  at  the  end  of  the  dining 
table  eating  milk  and  bread,  was  shot  through  the  head  from  the 
south  window,  the  slide  of  which  was  pulled  back  a  little,  leaving 
an  opening  an  inch  or  so  wida  The  girl  gave  the  alarm  and  the 
neighbors  gathered  at  once  at  the  place  of  the  homicide.  That  night 
defendant  came  to  the  front  window  and  called  for  some  one  to 
bring  his  coat,  pants  and  pocket-book  to  him;  and  while  at  the  win- 
dow, defendant  asked  the  girl  if  she  thought  he  killed  her  mother. 
She  replied  that  she  did  not  know,  ''  but  it  looked  like  it  or  you 
would  come  into  the  house;"  whereupon  defendant  said,  'Mf  yon 
have  that  in  your  head,  good-bye,"  and  left. 

These  are  merely  some  of  the  facts  establishing  the  guilt  of  the  ap- 
pellant, but  by  no  means  all,  there  being  a  solid  chain  of  irrefragable 
facts  tending  unerringly  to  the  guilt  of  defendant.  In  fact,  when 
viewed  separately,  or  taken  together,  the  circumstances  are  of  such  a 
nature  as  to  exclude  absolutely  any  other  conclusion  save  that  of  the 
guilt  of  defendant.  It  is  a  case,  if  the  witnesses  swear  the  truth, 
and  of  this  we  have  no  reason  for  doubt,  in  which  the  mind  can  rest 
at  ease  in  its  belief  of  the  guilt  of  the  accused. 

There  was  a  motion  for  continuance  which  was  overruled,  but  the 
record  does  not  contain  a  bill  of  exceptions  thereto.  We  will  not 
revise  the  action  of  the  court  relating  to  this  matter  in  the  absetace 
of  a  bill  of  exceptions. 

We  have  not  bad  the  benefit  of  a  brief  or  argument  for  appellant, 
to  assist  us  in  properly  disposing  of  this  appeal,  but  we  have  given 
this  record  our  most  careful  consideration,  concluding  that,  if  there 
be  error,  we  have  failed  to  discover  in  what  particular, —  such  error 
as  would  authorize  a  reversal  of  the  judgment.  The  judgment  is 
affirmed. 

Affirmed. 

[Opinion  delivered  December  9, 1886.] 
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[No.  2057.] 
Jm  Johnson  v.  The  State. 

1.  Afftdkytt, —  Information  is  not  vulnerable  to  objection  because  based  upon 

An  affidavit  upon  which  a  former  information  had  been  based,  and  wliich 
had  been  quashed.    A  good  affidavit  is  not  vitiated  by  a  bad  information. 

2.  Assault. —  Evidence  to  the  effect  that  the  accused  presented  a  fire-arm  in  a 

condition  for  immediate  use,  and  accompanied  the  act  by  cursing  and 
avowing  his  intention  to  kill  the  injured  party,  shows  an  execution  in  part 
of  a  purpose  of  violence,  and  establishes  an  assault. 

3.  Same  —  Charge  of  the  Court. —  See  the  statement  of  the  case  for  a  state 

of  proof  under  which  it  is  held  that  the  trial  court  erred  in  refusing  to  give 
a  special  charge  to  the  effect  that  if  the  defendant,  at  the  time  of  the  diffi- 
culty, believed  that  he  had  a  right  to  the  possession  of  the  animal  over 
which  he  and  the  prosecutor  had  the  dispute,  and  that  the  defendant  then 
and  there  had  the  possession  of  the  animal,  he  would  have  the  right  to  pro- 
tect his  possession  by  preventing  the  prosecutor  from  taking  the  said  animal 
from  him. 

Appeal  from  the  County  Court  of  Kaufman.  Tried  below  before 
the  Hon.  J.  £.  Dillard,  County  Judge. 

The  appellant  was  convicted  of  a  simple  assault,  and  was  fined  in 
the  sum  of  $5,  under  an  information  which  charged  him  with  an 
aggravated  assault  and  battery  upon  C.  Y.  Sanders,  in  Kaufman 
county,  Texas,  on  the  20th  day  of  April,  1885. 

The  opinion  states  succinctly  the  testimony  of  the  prosecutor 
Sanders,  which  comprises  all  of  the  important  evidence  for  the 
State. 

Lee  Clark  testified,  for  the  defense,  that  he  was  present  and  heard 
and  saw  all  that  occurred  between  the  defendant  and  Sanders  at 
the  time  of  the  difficulty.  Sanders  came  to  where  the  horse  was 
hitched,  claimed  it  as  his  property,  and  said  that  he  was  going  to 
take  it.  Defendant  replied  that  the  horse  was  his,  and  that  Sanders 
should  not  take  it.  Sanders  untied  the  horse  and  started  off  with 
him.  Defendant  ran  into  a  house,  got  a  gun,  stepped  back  into  the 
road,  and  stopped  Sanders  from  going  off  with  the  horse.  He  re- 
marked that  he  would  die  and  be  d — d  if  Sanders  should  take  the 
horse.  Defendant  did  not  cock  his  gun  and  cover  Sanders  with  it, 
but  held  the  weapon  with  the  barrel  towards  Sanders,  but  muzzle 
pointed  upwards.  Both  parties  claimed  the  horse.  Defendant  had 
claimed  him  before  this  difficulty.  When  defendant  stopped*  him, 
Sanders  hitched  the  horse  at  the  place  he  found  him,  saying  that  he 
would  have  the  title  settled  in  court  On  or  about  March. lOy. 1885, 
Vol.  XCC— 86 
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witness  heard  Sanders  say  that  he  had  traded  the  horse  to  the  de- 
fendant. Henry  McNeal  was  present  and  heard  Sanders  Hiake  the 
statement.  Defendant  claimed  and  used  the  horse  all  of  the  spring 
before  the  difficulty.  He  several  times  left  Sanders's  house  with  the 
horse,  remaining  away  as  long  as  a  week.  The  witness  never  heard 
of  the  conditional  sale  of  the  horse  to  defendant  until  after  this 
difficulty. 

Henry  McNeal  testified,  for  the  defense,  that  for  some  time  be- 
fore, and  up  to  the  moment  of,  the  difficulty  the  defendant  had 
possession  of  the  horse,  claimed  him  as  his  property,  and  exercised 
over  him  ail  of  the  apparent  rights  of  ownership.  Witness  heard 
Sanders,  on  or  about  the  10th  day  of  March,  1885,  say  that  he  had 
traded  the  horse  to  defendant. 

The  State,  in  rebuttal,  proved  by  a  witness  that  the  defendant,  a 
few  days  before  the  difficulty,  said  that  he  was  to  work  for  Sanders 
four  months  for  the  horse  and  $10. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

«7.  S.  WoodSf  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Juix?b.  A  previous  information  based  upon 
tiiis  same  complaint  had  been  quashed,  and  it  is  here  contended  that 
the  quashalof  the  information  rendered  the  complaint  /unc^e/^  officio^ 
and  that  a  new  information  could  not  be  predicated  upon  it.  It  is 
well  settled  otherwise,  the  rule  being  that  an  information  is  not 
exceptionable  because  based  upon  an  affidavit  which  hud  served  the 
same  purpose  in  respect  of  a  previous  information  which  had  been 
dismissed.  The  insufficiency  of  an  information  would  not  neces- 
sarily vitiate  the  affidavit  on  which  it  was  baised.  (Ooode  v.  The 
State,  2  Texas  Ct.  A  pp.,  520;  Boyd  v.  The  State.  11  Texas  Ct.  App., 
80;  PiHman  v.  The  StaU,  14  Texas  Ct,  App.,  576.) 

This  conviction  was  for  a  simple  assault.  It  appears  that  appel- 
lant had  contracted  with  Sanders,  the  prosecutor,  to  work  for  him 
until  his  crop  was  laid  by.  Sanders  was  to  pay  him  by  letting  him 
have  a  certain  horse.  Appellant  used  the  horse  during  the  time  he 
worked  for  Sanders  whenever  he  desired  to  do  so,  claiming  him  as 
his  own.  Appellant  worked  something  over  two  months,  and  then 
left,  taking  the  horse  with  him.  Sanders  found  the  horse  at  Trini- 
dad Ferry,  and  defendant  was  there  also.    He  took  the  horse  and 
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Started  oflF  with  him,  when  defendant  ran  in  ahead  of  him,  to  the 
road  in  front  of  him,  and,  presenting  a  doable- barreled  shot-gun, 
cocked,  at  him,  said  he  would  die  before  Sanders  should  take  the 
horse,  and  cursed,  and  swore  he  would  kill  Sanders  if  he  attempted 
to  take  the  horse  away.  Upon  which  Sanders  said  he  did  not  wish 
any  fuss  and  hitched  the  horse  back  where  he  had  taken  him  from. 

Under  decisions  of  the  supreme  court,  and  of  this  court,  the  pre- 
senting of  the  gun,  cocked,  at  Sanders,  accompanied  by  the  lan- 
guage used,  was  in  part  execution  of  a  purpose  of  violence,  and 
clearly  an  assault.  {Bell  v.  The  State,  29  Texas,  494;  Caio  v.  The 
State,  4  Texas  Ct.  A  pp.,  87;  Young  v.  The  State,  7  Texas  Ct.  App., 
75;  Johnson  v.  The  State,  7  Texas  Ct.  App.,  210.) 

There  were  other  facts  in  the  case  which  tended  to  show  that 
defendant  believed  he  had  the  right  to  the  possession  of  the  horse 
when  he  took  him,  and  Sanders  had  paid  him  nothing  for  his  two 
months'  labor.  Under  these  facts  we  think  defendant  was  entitled  to 
his  s|>ecial  requested  instruction  which  the  court  refused,  and  which 
was  as  follows,  viz.:  *'If  the  defendant  believed  at  the  time  of  the 
difficulty  that  he  had  a  right  to  the  possession  of  the  horse  over  which 
he  and  Sanders  had  the  dispute;  and  that  defendant  then  and  there 
had  possession  of  said  horse,  then  the  defendant  would  have  the 
right  to  protect  his  possession  by  preventing  Sanders  from  taking 
said  horse  from  him."  Because  the  court  refused  to  give  this  in- 
struction, the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

[Opinion  delivered  December  9,  1885.] 


[No.  1916.] 
Z.  P.  "Weaver  v.  The  State. 

1.  PRAcrncE  — Abrest  of  Juixjment  — Indictment.— The  validity  of  an  indict- 

ment is  not  affected  by  the  failure  of  the  foreman  of  the  grand  jury  to  sign 
it.  Besides,  such  an  exception  would  be  one  of  form  and  not  substance,  and 
therefore,  if  available  at  all,  it  would  not  be  by  motion  in  arrest  of  judg- 
ment. 

2.  Same  — CONTINUANGE.— See  the  statement  of  the  case  for  absent  testimony 

set  forth  in  an  application  for  a  continuance  hdd  not  to  authorize  a  contin^ 
uance,  when  considered  in  connection  with  the  evidence  adduced  on  th« 
trial 
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8.  Same  —  Jury  Law  —  Case  Stated. — Hie  special  venire  being  exhausted,  tbe 
court  ordered  the  names  of  the  jurors  summoned  on  the  regular  panel  for 
the  week  to  be  placed  in  the  box  to  be  drawn  therefrom,  and  a  h'st  to  be 
made  therefrom  by  the  clerk  from  which  the  two  jurors  necessary  to  fill 
the  panel  should  be  selected.  Tbe  court  overruled  the  defendant's  objec- 
tion and  refused  to  issue  a  special  venire  to  the  body  of  the  county,  without 
reference  to  the  regular  jurors  summoned  for  the  week,  ife/d,  correct,  and 
in  conformity  with  the  requirement  of  the  statute,  i,  e,,  that  a  special  venire 
shall  be  selected  from  the  names  of  those  persons  selected  by  the  jury  com- 
mi^ioners  to  do  jury  service  for  the  term  at  which  such  venire  is  required. 
The  court  is  authorized  to  send  to  the  body  of  the  county  for  a  special 
venire,  or  for  talesmen  to  complete  the  venire  or  panel,  only  when  the  jury 
commissioners  have  failed  to  select  jurors  for  the  term,  or  when  a  sufficient 
number  of  them  are  not  present  to  perform  jury  service  for  the  term. 

4.  Murder  —  Self-defense  —  Homicide  in  Defense  of  Life  or  Property.— 
The  rules  which  are  deducible  from  the  principles  of  law  which  justify 
homicide  in  the  defense  of  life  or  property  are  as  follows: 

(1)  To  justify  homicide  in  the  defense  of  one's  own  life  or  the  life  of 
another  or  others,  it  must  be  in  necessary  resistance  to  aggression  apparently 
violent,  immediate  and  imminent  towards  the  person  about  to  be  injured. 

(2)  To  justify  homicide  to  prevent  the  perpetration  of  any  other  felony, 
the  danger  or  felony  intended  must  not  be  problematical  or  remote,  but  evi- 
dent and  immediate. 

(8)  It  is,  in  no  case,  except  as  to  habitation  or  castle,  justifiable  to  kill  in 
defense  of  one's  own  or  the  property  of  another,  until  every  other  means 
have  been  resorted  to  to  prevent  the  injury  or  violence  attempted. 

(4)  In  no  case  of  felony  or  attempted  felony  is  it  lawful  to  take  life  where 
the  party  may  be  arrested  and  the  felony  thereby  prevented. 

(5)  Any  person  may  arrest,  with  or  without  warrant,  a  party  committing, 
or  who  has  committed,  a  felony  in  his  presence  or  within  his  view.  See  the 
opinion  in  extenso  for  an  elaborate  discussion  of  these  principles,  and  the 
statement  of  the  case  for  evidence  to  which  it  is  Tield  the  defense  is  not  ap- 
plicable. 

6.  Same  —  Charge  of  the  Court. —  See  the  opinion  for  instructions  of  the  trial 
court,  objected  to  because  they  presented  an  issue  not  authorized  by  the 
evidence.  Held,  that  if  the  charges  were  unauthoiiz?d  by  any  evidence  in 
the  case,  they  gave  the  defendant  the  benefit  of  a  d(  fense  to  which  he  was 
not  entitled,  and,  as  they  announce  the  correct  doctrine  upon  the  questions 
they  treat,  the  defendant  cannot  be  heard  to  complain. 

6.  Murdf^r  —  Fact  Case.—  See  the  statement  of  the  case  for  evidence  hdd  suf- 
ficient to  support  a  conviction  for  murder  in  the  first  degree,  though  the 
deceased,  when  killed,  was  placing  an  obstruction  on  the  track  of  a  railroad. 

Appeal  from  the  District  Court  of  Williamson.     Tried  below 
before  the  Hon.  A.  S.  Walker. 

• 

The  appellant  was  indicted  in  the  district  conrt  of  Williamson 

county,  Texas,  on  January  10,  1885,  for  the  murder  of  one  Sliep 

Wilson  in  Williamson  county,  Texas,  on  August  31, 1884.    The  case 

was  tried  at  the  July  term^  1885^  and  resulted  in  a  verdict  of  murder 
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in  the  first  degree,  with  a  life  term  in  the  penitentiary  assessed  as 
the  penalty. 

Joseph  Petmecky  was  the  first  witness  for  the  State.  He  testi- 
fied that  he  was  a  resident  of  the  city  of  Austin,  Texas,  in  which 
city  he  was  engaged  in  the  sale  and  renting  or  hiring  of  fire-arras, 
and  the  sale  of  ammunition.  The  witness  identified  the  defendant 
as  a  man  whom  he  saw  for  the  first  time  in  August,  1884.  He  also 
identified  the  double-barreled  shot-gun  in  evidence  as  his  property. 
He  last  had  the  gun  in  his  possession  when  he  hired  it  to  a  man 
who  said  that  his  name  was  Weaver.  Witness  was  not  certain  that 
the  defendant  now  on  trial  is  that  man.  However,  the  man  to 
whom  he  hired  the  gun  came  to  the  witness's  store  in  Austin,  and 
asked  for  the  gun  and  a  half  dozen  buck  shot  cartridges,  for  a  term. 
The  witness  demanded  references,  and  he  referred  the  witness  to 
Mr.  Simpson,  and  to  Mr.  D.  W.  Weaver,  a  merchant  of  Austin, 
whom  he  claimed  as  a  relative.  The  references  being  satisfactory, 
the  witness  hired  him  the  gun,  and  furnished  him  the  cartridges. 
The  man  told  the  witness  that  he  wanted  the  gun  to  guard  the 
narrow-gauge  railway  track;  that  persons  had  been  placing  obstruc- 
tions on  the  said  railway  track,  and  that  it  was  his  purpose  to  guard 
the  track  with  the  gun.  Near  dark  one  evening,  about  one  month 
later,  the  defendant  came  into  the  witness's  store  in  Austin,  and 
stood  for  a  time  looking  over  the  witness's  show-case.  He  finally 
asked  the  witness  if  witness  knew  him.  Witness  replied  that  he 
did  not.  He  appeared  both  surprised  and  amused,  and  laughed  at 
the  witness's  failure  to  recognize  him.  He  then  said  that  his  name 
was  Weaver,  and  that  the  gun  he  hired  from  the  witness  was  at 
Georgetown  in  the  possession  of  the  authorities,  and  that  he  was 
charged  with  having  killed  a  negro.  The  witness  could  not  identify 
the  defendant  as  the  man  who  hired  the  gun  from  him,  but  knew 
him  to  be  the  same  man  who  came  to  his  store  in  Austin  afterwards, 
and  told  him  that  he  was  the  man  Weaver  who  hired  the  gun.  The 
witness  heard  of  the  killing  of  the  negro  within  a  week  after  the 
man  who  gave  his  name  as  Weaver  came  to  his  store  and  hired 
the  gun. 

The  two  cartridges  exhibited  to  the  witness  were  similar  to  the 
cartridges  prepared  by  directions  of  the  witness.  The  cartridges  in 
evidence  contain  nine  buck  shot,  and  the  witness  instructed  his  clerk, 
Mr.  Price,  to  put  nine  buck  shot  in  the  cartridges  he  prepared.  The 
buck  shot  in  the  cartridges  in  evidence,  and  those  prepared  by  the 
witness,  were  of  the  same  size-number.  Witness  could  not  identify 
the  cartridges  in  evidence  as  those  he  had  prepared  and  delivered  to 
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the  defendant.  The  gun  is  number  ten  in  size,  and  the  cartridge  wads 
are  number  ten  in  size.  Two  wads  which  had  been  discharged  from 
a  gan  were  here  shown  to  the  witness,  and  he  declared  them  to  be  a 
shade  smaller  than  the  wads  in  the  ends  of  the  cartridges  exhibited. 
Witness  could  not  recall  the  date  on  which  he  had  the  transaction 
related  with  the  man  who  called  himself  Weaver,  but  it  was  not 
long  before  the  negro  man  was  killed  at  Cummings  on  the  narrow- 
gauge  railway. 

Cross-examined,  the  witness  testified  that  when  he  instructed  Mr. 
Price  to  prepare  the  cartridges,  he  told  him  how  to  make  them. 
Witness  could  not  identify  the  cartridges  in  evidence,  as  two  of  the 
six  prepared  by  Mr.  Price  under  his  direction.  The  difference  in 
the  sizes  of  the  burnt  wads  exhibited,  and  the  wads  in  the  ends  of 
the  cartridges  in  evidence,  is  but  slight.  There  is  very  little  differ- 
ence between  the  bore  of  a  number  ten  and  a  number  twelve  gan, 
the  number  twelve  being  a  very  little  smaller.  Witness  did  not  see 
the  cartridges  loaded,  but  a  number  ten  wad  would  have  been  used 
in  loading  a  number  ten  cartridge.  The  firing  of  a  cartridge  in  a 
gun  win  not  disturb  the  size  of  the  paper  either  by  enlarging  or 
decreasing  it,  but  the  felt  filling  would  expand  and  become  larger. 

Ee-examined,  the  witness  said,  with  reference  to  other  wads  exliib- 
ited,  that  no  breech-loading  shot-guns  between  the  numbers  ten  and 
twelve  were  manufactured.  There  was  no  such  thing  as  a  number 
eleven  wad.  The  burned  wads  appear  to  be  between  number  tea 
and  twelve  in  size,  and  nearer  ten  than  twelva 

L.  J.  Potter  was  the  next  witness  for  the  State.  He  testified  that 
he  lived  at  Waters  station,  in  Travis  county,  Texas,  which  station 
was  at  the  crossing  of  Walnut  creek,  on  the  Austin  &  North  West- 
ern Railway.  He  heard  of  the  killing  of  Shep  Wilson  on  the  morn- 
ing of  Tuesday,  September  2,  1884.  Witness  had  then  known  the 
defendant  about  twelve  months,  during  two  of  which  he  lived  near 
the  witness's  house.  Witness  saw  the  defendant  between  7  and 
8  o'clock  on  the  morning  of  Monday,  September  1,  1884.  He  came 
into  the  witness's  store  with  a  double-barreled  shot-gun  in  his  bands. 
Witness  asked  him  who  he  was  going  to  shoot.  Ho  replied  that 
be  was  going  to  shoot  no  one,  and  that  his  gun  was  not  loaded.  He 
waited  at  the  defendant's  store  until  the  out-bound  train  from  Aus- 
tin to  Burnet  arrived,  when  he  boarded  it  and  left.  Witness  asked 
the  defendant  how  he  came  to  be  at  his  store  so  early  in  the  morn- 
ing. He  replied  that  he  came  out  from  Austin  on  a  wagon.  Wit- 
ness saw  the  defendant  going  towards  the  train,  but  did  not  see  him 
board  it.    He  then  had  his  gun  with  him,  and  witness  saw  no  more 
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of  him.    The  news  of  the  killing  of  Shep  Wilson  was  reported  to 
witness  on  the  next  morning. 

Gross-examined,  the  witness  testified  that  his  store  at  the  Big 
Walnut  crossing  was  nine  and  a  half  miles  distant  from  Austin  by 
the  wagon  road.  The  defendant  was  coming  into  the  witness's  store 
when  the  witness  first  saw  him  on  the  morning  of  September  1, 
1884.  Witness,  who  was  the  postmaster  at  Big  Walnut,  had  to  take 
the  mail  bags  to  the  train,  and  as  he  started  with  the  bags  on  that 
morning  the  defendant  left  the  store  with  him,  taking  his  gmi  in 
his  band.  Witness  did  not  know  the  distance  between  his  store 
and  Cummings,  but  thought  it  was  about  six  or  seven  miles,  Cum- 
mings  being  towards  Burnet  from  witness's  store.  Defendant  pur- 
chased a  pack  of  cigarettes  from  the  witness. 

£e-examined,  the  witness  was  handed  an  advertisement  which, 
after  reading,  he  said  he  had  seen  before.  The  advertisement  in 
evidence,  or  one  like  it,  was  posted  up  at  the  witness's  store  —  on 
the  door, —  and  others  were  posted  elsewhere  about.  The  copies  of 
the  advertisement  were  posted  by  railroad  hands.  Witness  knew 
of  no  obstructions  being  placed  on  the  track  of  the  railway  about 
that  time,  but  it  was  currently  reported  that  obstructions  bad  been 
discovered  from  time  to  time,  and  much  excitement  prevailed. 

The  State  then  introduced  in  evidence  the  advertisement,  which 
reads  as  follows: 

"$200  Reward  I 
"  Is  oflfered  for  the  identification  or  conviction  of  the  person  or  per- 
sons who  have  attempted,  or  shall  hereafter  attempt,  to  wreck  trains 
on  the  Austin  &  !N'orth  Western  Railroad,  by  placing  obstructions 
on  the  track  or  otherwise;  the  award  to  be  paid  as  follows: 
"$100  by  J.  A.  Rhomberg  individually. 
"$100  by  J.  A.  Rhomberg,  Receiver. 
"  The  same  to  be  paid  whether  the  guilty  parties  be  arrested  and 
convicted,  or  shot  and  killed  while  in  the  act  of  attempting  to 
wreck  a  train. 

"  J.  A.  Rhombebg,  Receiver. 
*'Aif8tin,  Texa%y  AugwA  86,  188^^ 

M.  R.  Crook  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  in  Williamson  county,  Texas,  about  six  miles  above 
Round  Rock,  and  had  lived  there  about  two  years.  The  witness 
was  a  farmer  and  stock  raiser,  and  had  a  fiock  of  sheep  on  his  place 
in  August,  1S84.  The  witness  knew  Shep  Wilson,  the  deceased, 
and  had  him  in  his  employ  about  seven  weeks,  commencing  in  July, 
1884.    Deceased  was  shot  and  killed  on  Sunday  night,  August  81, 
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1884.    The  witness  last  saw  the  deceased  alive  about  8  o'clock  on 
Sunday  morning.     He  was  then  in  charge  of  a  herd  of  sheep  aboat 
a  half  a  mile  from  where  his  dead  body  was  found.    His  body  was 
found  close  to  the  railway  track  near  Cammings,  at  about  1  o'clock 
P.  M.,  on  Monday,  September  1,  1884.    Nine  buck  shot  had  entered 
the  body  at  the  side  and  back,  five  at  one  place  and  four  at  the 
other.    The  holes  were  made  by  two  charges  of  a  gun.    The  holes 
in  the  back  were  easily  covered  by  the  hand  of  a  man,  and  those  in 
the  side  covered  a  smaller  space.    The  body,  when  the  witness  saw 
it,  was  lying  on  the  right  side,  and  the  indication  was  that  the 
wound  in  the  left  side  was  inflicted  after  the  deceased  had  fallen. 
The  witness  was  perfectly  satisfied  that  the  deceased  was  first  shot 
in  the  back.    The  body  was  found  near  a  "cut'^on  the  railroad 
track.     The  "cut"  was  not  more  than  ten  feet  wide.    A  large  rock, 
weighing  at  least  fifty  pounds,  lay  between  the  ends  of  the  ties  and 
the  wall  of  the  "cut,"  which  walls  were  about  two  feet  high.    The 
witness  was  satisfied,  from  the  attitude  in  which  the  body  lay,  that 
the  wounds  in  the  back  could  not  have  been  inflicted  after  the  de- 
ceased fell.     The  witness  searched  for  his  sheep  near  the  place  where 
the  body  was  found,  from  some  time  before  until  about  dark  on  Sunday 
evening,  and  looked  for  the  deceased  until  some  time  after  dark. 
He  found  his  sheep  about  a  quarter  of  a  mile  east  of  the  point  where 
the  body  was  subsequently  found.     The  witness  did  not  find  de- 
ceased on  Sunday  night.     When  the  body  was  found  the  hands  were 
closed.     The  ball  of  the  hands  next  to  the  wrists  were  stained  with 
clay,  but  the  insides  of  the  hands  were  perfectly  clean.    The  rock 
had  white  powder  or  dust  over  its  entire  face,  and  could  not  be 
touched  without  removing  some  of  it.     Other  rocks  lay  near  the 
large  rock  described.     The  railroad   track  from  that  point  east 
towards  Austin  was  perfectly  straight  for  a  distance  of  five  hundred 
yards,  and  obstructions  could  be  easily  seen  for  a  distance  of  three 
hundred  or  four  hundred  yards.    The  train  from  Austin  passed  that 
point  on  Saturday  at  thirty -five  minutes  past  8  o'clock,  A.  M.,  and 
passed  back  from  Burnet  at  about  4  o'clock,  P.  M.    The  next  rego- 
lar  train  was  due  from  Austin  on  Monday  morning,  no  regular  trains 
traveling  on  Sunday. 

Cross-examined,  the  witness  stated  that  he  lived  about  half  a  mile 
distant  from  the  railroad  track,  and  about  a  mile  from  the  point 
where  the  body  of  the  deceased  was  found.  There  was  a  bend  or 
curve  of  the  track  at  the  "  cut."  The  curve  turns  to  the  left  or 
south,  going  towards  Burnet.  An  obstruction  at  that  point  couhi 
not  be  seen  from  the  engine  coming  from  Burnet,  uutil  it  was  very 
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nearly  reached.  The  cut  commenced  on  the  Austin  side  of  the 
body,  but  very  near  it,  and  extended  some  two  hundred  or  three 
hundred  yards  towards  Burnet,  through  the  rocks.  The  cut  and 
the  embankment  together  made  the  distance  from  the  top  of 
the  cut  to  the  rails,  some  three  or  four  feet.  The  cut  at  that 
point  was  very  narrow.  The  rails  were  three  feet  apart,  set  on  ties 
seven  feet  long.  The  ditch  between  the  embankment  and  the  ends 
of  the  ties  was  about  a  foot  wide.  The  body  lay  on  the  south  side 
of  the  railroad  track.  The  head  lay  diagonally  to  the  track  towards 
Burnet  and  the  feet.  One  boot  slipped  ofif  the  bank  near  the  rock, 
which  was  in  the  ditch.  The  stone  was  between  the  legs  of  the 
body,  and  nearer  the  right  than  the  left  leg.  There  was  some  pow- 
der or  dust  on  the  ties,  as  if  a  rock  had  been  rolled  over  them.  On 
the  Saturday  before  the  deceased  was  killed  the  witness  paid  him  for 
seven  weeks'  work.  On  Sunday  morning  the  witness  went  with 
the  deceased  and  the  sheep  to  a  point  within  a  half  mile  of  where 
the  deceased  was  killed.  Witness  afterwards  went  to  church,  and 
returned  home  when  the  sun  was  about  a  half  hour  high.  The  rock 
described  by  the  witness  as  the  one  found  lying  between  the  legs  of 
the  deceased  was  a  round  limestone  rock.  That  rock  had  been 
transported  to  that  point  from  another.  The  witness  did  not  think 
that  the  rock  could  have  been  brought  to  that  point  from  another 
without  leaving  some  evidence  upon  the  hands  of  the  person  who 
transported  it.  The  earth  about  the  point  where  the  body  lay  was 
of  red  clay.  The  ground  gave  no  indications  whatever  of  a  strug- 
gle, and  the  witness  was  positive,  from  the  manner  in  which  the 
body  lay,  that  the  wound  in  the  back  could  not  have  been  inflicted 
after  he  fell.  Witness  did  not  walk  the  track  on  that  day  to  see 
how  far  an  obstruction  could  be  seen  from  the  body,  but,  as  he  had 
walked  that  track  every  day  for  a  long  time,  he  knew  that  the  rock 
was  visible  to  a  person  going  towards  it  from  Austin,  at  least  four 
hundred  yards.  Witness  thought  that  the  deceased  knew  at  what 
hours  the  train  passed  the  point  at  which  he  was  killed.  Witness 
knew  by  hearsay  only  that  a  negro  woman  had  been  run  over  by  a 
train  on  that  line  and  killed,  but  he  knew  of  no  effort  on  the  part 
of  the  negroes  to  take  and  mob  the  engineer  or  conductor.  He 
knew  of  no  obstructions  ever  having  been  placed  upon  the  track, 
though  he  had  heard  as  much. 

Be-examined,  the  witness  testified  that  his  dog,  of  the  shepherd 
breed,  was  with  the  body  when  it  was  found.  It  lay  under  a  rook 
near  the  body.  Witness  left  that  dog  with  the  deceased  on  Sunday 
morning,  and  saw  nothing  more  of  him  until  he  found  the  body  on 
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Monday  morning.    The  dog  was  not  with  the  sheep  on  Sanday 
night. 

J.  G.  Lax  testified,  for  the  State,  that,  for  the  past  eighteen 
months,  he  had  lived  at  Cummings,  in  Williamson  county,  on  the 
Austin  &  Northwestern  Railway.  The  town  of  Cummings  was 
about  three  and  a  half  miles  above  the  point  where  the  Austin  & 
Northwestern  crossed  the  International  Railroad.  Witness  occupied 
a  house  furnished  by  the  railway  company.  Witness  bad  known 
the  defendant  about  two  years.  Defendant  had  been  in  the  employ 
of  the  Austin  &  Northwestern  Railway  Company,  and  for  a  time 
served  as  a  fireman.  The  witness  thought  that  the  defendant  knew 
the  schedule  hours  of  the  said  railway,  and  the  exact  time  it  would 
pass  any  given  point.  No  regular  trains  traveled  over  that  line  oa 
Sundays,  but  extras  frequently  ran  on  Sunday.  Witness  knew  the 
deceased,  and  had  seen  the  place  where  his  dead  body  was  found, 
though  he  did  not  see  the  body.  The  defendant  came  to  the  wit- 
ness's house  on  Monday  in  the  last  week  in  August,  1884,  and  told 
witness  that  Rhomberg  had  sent  him  there  to  board  awhile,  and  to 
guard  the  track,  with  the  view  of  apprehending  parties  who  had 
been  placing  obstructions  on  the  track.  He  had  a  double-barreled, 
breech-loading  shot-gun  with  him,  such  as  the  one  exhibited  in  evi- 
dence, and  cartridges  which  looked  like  those  in  evidence.  This 
was  five  or  six  days  before  the  deceased  was  killed.  He  left  the 
witnesses  house  on  foot,  on  the  same  day  that  he  came,  a  short  while 
after  the  train  passed.  He  went  up  the  road  towards  Burnet,  tak- 
ing his  gun  with  him.  He  returned,  bringing  his  gun  with  him, 
about  three  or  four  hours  later,  and  remained  at  the  witness's  house 
until  just  before  the  down  train  arrived,  when  he  went  off,  and 
returned  again  late  in  the  evening  and  remained  over  night.  Next 
morning  he  left  before  the  train  arrived,  and  returned  three  or  four 
hours  later.  He  left  again  before  the  down  train  passed,  and  re- 
turned late  in  the  evening  and  remained  over  night.  He  passed 
every  night  except  Sunday  night  at  the  witness's  house.  He  always 
left  before  trains  arrived  and  came  back  afterwards,  sometimes 
bringing  his  gun  and  sometimes  leaving  it,  he  said,  because  it  was 
rather  heavy  to  carry.  He  always  brought  the  gun  back  at  night. 
He  always  went  away  from  the  witness's  place  towards  Burnet,  and 
he  always  came  back  from  the  same  direction.  Witness  went  to 
Austin  on  Sunday,  August  31,  1884,  leaving  the  defendant  at  his 
house.  He  had  been  at  the  witness's  house  every  night  since  the 
previous  Monday.  Witness  returned  home  from  Austin  on  Tues- 
day.   He  heard  of  the  killing  of  Wilson  on  Monday  while  he  was 
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still  in  Austin.  Witness  did  not  see  the  body.  The  defendant  never 
told  the  witness  what  distances  he  went  on  his  excursions.  Eelley, 
the  section  foreman,  boarded  with  the  witness. 

Cross-examined,  the  witness  testified  that  be  saw,  but  noticed 
nothing  peculiar  about,  the  cartridges  the  defendant  had  while  at 
his  house.  Ko  construction  trains  were  running  at  or  about  the 
time  the  deceased  was  killed.  "Sunday  specials"  were  frequent 
before  and  after.  The  defendant  told  witness  that  Mr.  Ehomberg, 
the  receiver  of  the  Austin  &  Northwestern  Railway,  sent  him  to  try 
and  detect  the  parties  who  had  been  placing  obstructions  on  the 
track.  He  invariably  left  witness's  house  in  the  morning  and  even- 
ing, and  said  that  he  went  for  the  purpose  of  ascertaining  whether  or 
not  the  track  was  clear  of  obstruction.  Witness  knew  of  no  other 
guard  on  the  line  of  the  road.  Witness  knew  the  deceased.  He 
was  employed  by  Mr.  Crooks  as  a  wood-chopper  and  sheep-herder. 
Witness  did  not  think  that  deceased  had  been  in  the  employ  of  the 
railroad  at  any  time.  Witness  had  never  heard  the  defendant  speak 
of  the  killing  of  a  negro  woman  by  the  train. 

Ee-examined,  the  witness  testiflod  that  the  defendant  usually,  if 
not  always,  went  up  the  track  as  early  as  6  o'clock,  before  break- 
fast, and  before  the  train  from  Austin  was  due.  He  was  generally 
absent  on  those  excursions  from  three  to  four  hours.  He  never  said 
what  he  carried  the  gun  for.  He  always  got  his  breakfast  on  his 
return,  and  would  repeat  his  excursion  in  the  afternoon  before  the 
arrival  of  the  down  train,  and  return  about  dark  to  remain  over 
night. 

A.  H.  Kelley  testified,  for  the  State,  that  he  had  been  the  fore- 
man of  sections  two  and  three,  on  the  line  of  the  Austin  &  North- 
western Kailway,  since  June,  1883.  He  had  known  the  defendant 
some  two  or  three  years,  during  which  time,  at  diflferent  periods, 
the  defendant  was  in  the  employ  of  the  railway,  for  a  while  as 
brakeman,  and  for  a  time  as  fireman.  Witness  coald  not  remem- 
ber when  he  was  last  in  the  service  of  the  said  railway.  Witness 
saw  him  in  the  town  of  Cummings  in  August,  1884,  on  or  about 
the  last  Monday,  and  about  dark  on  that  day.  Witness  did  not 
know  how  the  defendant  reached  Cummings, —  whether  by  railway 
or  other  conveyance.  He  came  to  the  section  house  kept  by  Mr. 
Lux.  He  slept  on  a  bench  outside  of  Lux's  house.  Witness  did 
not  converse  with  him,  but  saw  him  once  or  twice  at  dusk  during 
the  week,  coming  to  Lux's  house  from  the  direction  of  Burnet,  On 
each  of  those  occasions  he  carried  a  gun.  Witness  generally  left 
the  house  about  7  o'clock  in  the  morning,  and  thought  that,  had  the 
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defendant  been  about  Lux's  place  and  up,  he  would  have  seen  him. 
Witness  had  never  seen  him  at  meals.     To  the  best  of  the  witness's 
recollection  the  defendant  slept  on  a  bench  outside  of  Lux's  house 
every  night  except  the  last  night  of  August,  which  was  Sunday. 
Witness  saw  him  about  6  o'clock  on  Sunday  evening,  and  had  never 
before  known  him  to  come  back  to  the  house  as  early.    He  slept  in 
the  witness's  room  on  that  Sunday  night,  because,  he  said,  it  was 
cool  outside.     Witness  looked  at  the  gun  one  night  and  found  it 
loaded,  but  could  not  remember  that  that  night  was  the  Sunday 
night  the  defendant  slept  in  witness's  room.     Witness  went  to  work 
below  Waters  station  on  Monday  morning,  and  heard  of  the  killing 
of  the  deceased  on  that  evening.     Witness  was  accompanied  by  the 
defendant  from  Cummings  to  Waters  station  on  that  Monday  morn- 
ing.    Defendant  got  oflf  at  Waters,  and  witness  went  on.     They 
reached  Waters  about  twenty-five  minutes  before  8  o'clock,  and  met 
the  morning  train  before  they  got  there.     Witness  saw  no  more  of 
the   defendant  on  that  or  the  next  day.     Mr.  Potter  keeps  the 
station  at  Waters,  where  the  defendant  got  off  of  the  hand-car.    The 
witness  heard  of  the  killing  on  that  evening,  and  the  place  where 
it  occurred  was  pointed  out  to  him,  but  he  did  not  see  the  dead  body. 
That  place  was  at  the  end  of  a  "  cut,"  and  at  a  curve  of  the  road 
about  two  miles  west  from  Cummings  towards  Burnet.     The  road 
from  the  point  where  the  killing  was  said  to   have  taken  place 
towards  Austin  was  straight  for  some  distance,  and  the  track  could 
be  seen  plainly  for  a  distance  of  two  hundred  yards  from  that  point 
The  curve,  going  from  Austin,  turns  to  the  north  or  right.    The 
killing  was  said  to  have  occurred  just  at  the  tangent  of  the  curve. 
On  the  Monday  after  the  killing,  the  defendant  told  the  witness 
that  he  wanted  to  go  to  Waters,  and  witness  took  him  there  on  the 
hand-car.     The  witness,  at  the  request  of  H.  C.  Smith,  roadmaster 
of  the  Austin  &  Northwestern  Railway,  posted  up  one  or  two 
copies  of  the  advertisement  in  evidence.     Waters  is  seven  miles 
south  of    Cummings   in    the  direction  of    Austin.    The  witness 
knew  that  the  defendant  did  not  go  from  Austin  to  Waters  on  a 
wagon  on  the  Monday  in  question,  because,  as  stated,  he  took  the 
defendant  from  Cummings  to  Waters  on  a  hand-car  on  that  morn- 
ing. 

Cross-examined,  the  witness  stated  that  he  had  been  section  boss 
of  sections  two  and  three  on  the  said  railway  for  twenty  months. 
His  jurisdiction  began  at  a  point  ten  miles  from  Austin  and  ex- 
tended twenty  miles  further  towards  Burnet.  The  killing  occurred 
on  one  of  the  witness's  sections.    It  was  the  business  of  the  witness 
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to  go  over  the  line  of  the  railway  on  his  sections  and  repair  the 
track  and  keep  it  in  repair.  The  defendant  had  formerly  been  in 
the  employ  of  the  company  as  fireman,  and  at  one  time  the  witness 
thought  as  brakeman.  Witness  first  saw  defendant  at  Lux^s  on  the 
Monday  evening  prior  to  the  killing.  He  was  there  at  about  6 
o'clock  in  the  evening,  coming  towards  the  house  from  the  direction 
of  Burnet.  Witness  paid  no  attention  to  the  defendant's  movements; 
and  never  observed  him  in  the  mornings.  Witness  got  up  early  as 
a  general  rule,  and  left  Lux's  by  7  o'clock.  Witness  could  not 
remember  that  he  saw  him  on  any  day  of  that  week  at  noon,  nor 
could  he  remember  that  he  was  at  Lux's  at  noon  himself  on  any 
day  of  that  week.  He  saw  the  defendant  on  two  or  three  different 
evenings,  and  each  of  those  occasions  he  came  to  Lux's  after  witness 
had  arrived.  Witness  could  not  say  whether  or  not  the  defendant 
was  about  Lux's  house  on  Sunday,  August  31,  1884.  Some  eight  or 
ten  persons  were  at  that  house  throughout  that  day,  and  instead  of 
noticing  them  the  witness  spent  his  time  reading.  Defendant  came 
to  Lux's  house  about  6  o'clock  on  that  Sunday  evening,  and  com- 
plained that  the  weather  towards  morning  was  rather  too  cool  to 
sleep  out  of  doors,  and  either  witness  or  Mr.  Smith  invited  him  into 
the  house.  He  acted  upon  the  suggestion  and  slept  in  the  same 
room  that  the  witness  did,  though  in  a  different  bed.  When  the 
party,  including  witness  and  defendant,  started  on  the  hand-car  on 
Monday,  towards  Waters,  the  witness  made  the  defendant  unload 
his  gun  as  a  precaution  against  accident.  Defendant  got  off  at 
Waters,  and  witness  went  on  about  three  miles  further,  meeting  the 
Burnet-bound  train  from  Austin  and  saw  no  more  of  the  defendant 
on  that  day.  Witness  did  not  remember  who  pointed  out  to  him 
the  point  where  the  killing  occurred,  but  thought  probably  Superin- 
tendent Smith  did.  The  place  of  the  killing  was  shown  to  the  wit- 
ness several  days  after  the  killing  occurred.  The  ^^cut"  along  the 
curve,  beginning  at  the  point  where  the  body  was  said  to  have  been 
found,  extends  two  hundred  or  two  hundred  and  fifty  yards  towards 
Burnet  and  deepens  gradually.  For  a  distance  of  five  hundred  yards 
east  of  the  cut,  the  road  is  straight  and  the  grade  falls  to  the  cut. 
The  soil  was  red  clay  and  was  covered  with  limestone  and  honeycomb 
rock.  The  cut  is  rather  narrow.  The  track  from  rail  to  rail  is  just 
three  feet  and  one  inch  wide.  The  ties  are  just  seven  feet  long,  and 
the  ditch  at  the  end  of  the  ties  is  just  one  foot  wide,  and  a  foot  deep. 
The  "  cut"  is  perhaps  ten  feet  wide,  and  possibly  a  little  wider.  Wit- 
ness did  not  remember  that  the  brush  grew  up  to  the  track.  The  wit- 
ness did  not  remember  that  he  had  recently  cut  it  out,  and  did  not 
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know  how  far  up  the  road  an  obstruction  at  the  point  where  the 
body  was  found  could  be  seen  at  that  time.  How  far  an  obstruction 
at  that  point  could  be  seen  from  down  the  road  towards  Austin 
would  depend  very  much  upon  the  condition  of  the  brush  and 
weeds.  Witness  was  on  the  ground  a  few  days  —  certainly  within 
a  week  —  after  the  killing  occurred.  Witness  observed  nothing 
strange  or  unusual  in  the  defendant's  deportment  either  on  Sunday 
or  Monday, —  the  supposed  day  of,  and  the  day  after,  the  killing. 
Road  Superintendent  Smith  gave  witness  the  advertisements  to  post, 
before  the  killing  occurred.  The  witness  kneiv  of  obstructions  hav- 
ing been  placed  upon  the  road  track  prior  to  the  killing.  Witness 
removed  such  obstructions  from  the  track  as  many  as  a  dozen  or 
more  times.  On  one  occasion  the  witness  removed  an  obstruction 
from  the  point  on  the  track  where  the  body  was  found.  He  re- 
moved several  from  different  points  in  the  cut.  He  removed  one 
'  obstruction  about  a  week  before  the  defendant  appeared  at  Lux's 
bouse.  On  one  particular  day  he  removed  obstructions  at  two  dif- 
ferent places.  Witness  found  those  obstructions  in  passing  over  the 
line  of  the  road  in  the  discharge  of  his  duties.  Some  time  before 
the  killing,  a  negro  woman  was  run  over  and  killed  by  the  train  a 
short  distance  below  Waters.  Witness  did  not  know  whether  or 
not  that  woman  was  kin  to  deceased.  All  of  the  obstructions 
known  to  the  witness  were  placed  upon  the  track  after  the  woman 
was  run  over  and  killed.  No  obstructions  had  been  placed  on  the 
track  since  the  dead  body  of  the  deceased  was  found,  other  than 
the  placing  of  some  spikes  between  the  rails.  The  negro  woman 
who  was  killed  was  run  down  in  the  open  prairie,  and  the  killing 
created  a  great  deal  of  feeling  among  her  friends.  The  obstruc- 
tions which  the  witness  found  upon  the  track  after  the  woman  was 
killed  were  of  stone,  and  were  sufficient  in  size*  and  strength  to 
throw  a  train  from  the  track. 

Ke-examined,  the  witness  stated  that  the  negro  woman  who  was 
killed  was  run  over  in  the  open  prairie  where  the  view  was  open 
and  clear  for  a  half  mite.  The  woman  was  run  down  sometime 
before  the  killing  of  Wilson.  The  witness  was  not  over  that  part  of 
the  track  on  which  the  deceased  was  killed  during  the  week  that 
the  defendant  was  at  Lux's  house.  Obstructions  were  found  on 
that  part  of  the  track  during  the  previous  week.  Obstructions  had 
never  been  placed,  so  far  as  the  witness  knew,  on  any  other  part  of 
the  track  than  in  the  ''cut"  at  the  mouth  of  which  Wilson^s  body 
was  found. 
,    J.  M.  Glenn  was  the  next  witness  for  the  State.    He  testified 
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that,  on  Sunday,  the  day  before  Wilson^s  body  was  found,  the  wit- 
ness was  at  Carpenter's,  about  one  mile  from  the  point  of  the  killing. 
While  en  route  to  Carpenter's  from  Liberty  Hill,  the  witness  heard 
two  shots  in  the  direction  and  in  the  neighborhood  of  the  point 
where  Wilson's  dead  body  was  found  on  the  next  day.  Witness 
thought  at  the  time  that  the  reports  were  those  of  a  shot-gun. 
They  were  fired  between  4  and  5  o'clock.  Witness  did  not  think 
at  the  time  that  the  shots  were  at  a  point  quite  so  distant  as 
the  point  where  the  body  was  found.  The  shots  were  fired  near 
together — within  two  minutes  of  each  other.  Witness  was  at 
the  inquest  next  day,  arriving  between  2  and  3  o'clock  P.  M. 
Defendant  was  arrested  on  that  evening,  and  a  shot-gun  was  taken 
from  him.  The  witness  was  summoned  as  one  of  the  posse  to  make 
the  arrest.  Witness  saw  gun-wads  at  the  inquest,  but  did  not 
know  where  they  were  obtained.  The  witness  examined  the  ground 
about  the  place  of  the  killing,  and  noticed  that  bushes  grew  up  to 
within  a  short  distance  of  the  track.  In  the  brush,  about  thirty  or 
forty  yards  from  the  point  where  the  body  was  found,  the  witness 
found  the  stumps  of  some  partially  smoked  cigarettes.  The  place 
where  the  cigarette  stumps  were  found  was  in  the  direction  of 
Austin  from  the  body.  The  brush,  weeds  and  grass  at  that  point 
had  been  trampled  down.  The  witness  found  two  places  where  the 
grass  and  weeds  had  been  trodden  down, —  one  about  thirty  and  the 
other  about  forty  yards  from  the  body.  He  saw  no  tracks.  The 
soft  white  rock  which  lay  near  the  body  looked  like  it  had  been 
bandied. 

Cross-examined,  the  witness  testified  that  he  lived  south  of  the 
track,  and  a  very  little  south  of  opposite  the  point  where  the  body 
was  found.  Carpenter  lived  east  and  south  from  the  witness.  By 
the  road  which  witness  traveled  from  Liberty  Hill  to  Carpenter's 
house,  he  would  at  no  point  be  nearer  than  a  mile  to  the  point  where 
the  boily  was  found.  Witness  was  near  Carpenter's  place  and  south 
of  the  point  where  the  body  was  found  when  he  heard  the  two 
shots  fired,  and  they  appeared  to  have  been  fired  from  a  point  some- 
what to  the  east  of  witness.  Witness  did  not  think  the  shots  were 
fired  from  a  point  as  far  off  as  a  mile.  The  conditions  under  which 
the  report  of  a  gun  can  be  heard  as  far  as  a  mile  must  bo  extraor- 
dinarily favorable.  The  witness  did  not  undertake  to  say  that  he 
heard  the  reports  of  the  gun  which  killed  the  deceased,  or  that  the 
reports  he  beard  were  reports  of  a  gun  fired  at  the  point  where  the 
body  was  found.  When  the  witness  first  saw  the  b<:)dy,  between  2 
and  3  o'clock  on  Mopday,  the  body  did  not  look  like  it  had  been 


Digiti 


ized  by  Google 


660  19  Texas  Court  of  Appeals.  [Tyler  Term, 

Statement  of  the  case. 

moved.    Witness  saw  nothing  on  the  railroad  track.    The  body  lay 
twenty-five  or  thirty  feet  from  the  "cut." 

J.  H.  Faubion  was  the  next  witness  for  the  State.     He  testified 
that  he  lived  at  Leander,  in  Williamson  county,  Texas,  and  was  a 
justice  of  the  peace  in  1884,  and  as  such  held  the  inquest  over  the 
body  of  the  deceased   in   September  of  that  year.     He    reached 
the  body  between  2  and  3  o'cloclc  on  the  1st  day  of  September.     The 
body  lay  at  a  point  on  the  Austin  &  Northwestern  Bailway  about 
three  miles  from  Cummings  station  towards  Burnet.    The  wounds, 
several  in  number,  the  witness  thought  were  made  by  a  shot-gun 
fired  twice.     The  body  lay  at  the  entrance  of  a  cut,  the  surface  of 
the  ground  being  of  hard,  white  limestone  rock.     One,  and  perhaps 
two  or  three,  rocks  looked  very  much  like  they  had  been  moved.   One 
of  those  rocks,  the  surface  of  which  was  white  and  soft,  lay  across 
the  railroad  track,  and  would  weigh  from  one  hundred  and  fifty  to 
two  hundred  pounds.    That  rock,  the  witness  thought,  had  been 
moved  from  across  the  track.    He  found  dents  on  the  ties,  as  if 
some  heavy  body  had  been  rolled  over  them.     The  track  was  not 
obstructed  by  the  rock  when  witness  arrived  on  the  ground.    The 
two  or  three  rocks  referred  to  showed  the  effects  of  exposure  to  the 
atmosphere.     They  were  covered  with  a  white  dust  which  resem- 
bled slacked  lime.     Those  rocks  could  not  be  handled  without  the 
slacking  or  dust  adhering  to  the  hands,  as  was  demonstrated  on  the 
ground.     Witness  examined  the  hands  of  the  deceased,  which  he 
found  closed.     The  palms  of  the  hands  were  clean,  but  a  little  of 
the  rock-dust  and  some  dirt  was  adhering  to  the  back  of  bis  knuckles, 
and  to  the  balls  of  his  wrists.     The  train  passed  while  the  inquest 
was  being  held,  and  the  defendant,  who  was  on  board,  was  arrested. 
His  gun  was  found  in  the  engine  cab.     Witness  delivered  the  gun 
to  the  county  attorney,  and,  as  he  did  not  examine  it  critically, 
would  not  recognize  it  now.    He  saw  J.  N.  Stewart  draw  the  charges 
from  the  gun  after  the  arrest  of  the  defendant.    Two  or  more  buck 
shot  cartridge  wads  were  found  on  the  ground,  which,  according  to 
the  recollection  of  the  witness,  were  delivered  to  the  county  at- 
torney. 

Cross-examined,  the  witness  testified  that  be  lived  some  seven  or 
eight  miles  distant  from  the  point  where  the  body  was  found.  Sev- 
eral parties  were  at  the  point  where  the  body  lay  when  the  witness 
reached  it.  Witness  saw  the  cartridge  wads  handed  around  for 
examination,  but  did  not  see  them  taken  up  from  the  ground.  Wit- 
ness thought  the  large  rock  described  capable  of  throwing  a  train 
from  the  track. 
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Ee-examined,  the  witness  said  that  he  examined  the  brash  aboat 
the  body,  and  at  some  distance  found  unmistakable  evidence  of  the 
recent  presence  of  some  one.  The  brush  was  trodden  and  bent 
down,  and  fragments  of  an  envelope,  cigarettes  and  matches  lay 
around. 

J.  N.  Stewart  testified,  for  the  State,  that  he  lived  about  two  miles 
from  the  point  where  the  deceased  was  killed.  He  reached  the  body 
between  10  and  11  o^clock  A.  M.  The  body  then  lay  at  the  entrance 
of  the  cut  at  the  curve.  The  cut  at  that  point  was  two  or  three 
feet  deep.  Four  buck  shot  had  penetrated  the  back,  two  near  the 
spinal  column,  and  two  near  the  shoulder  blade,  and  five  had  en- 
tered the  body  on  the  left  side.  The  body  lay  on  the  right  sidOi 
the  arms  drawn  up  under  the  head,  and  the  bands  closed.  The 
palms  of  the  hands  were  clean,  but  there  was  dust  and  dirt  on  the 
outside  of  the  knuckles  and  on  the  balls  of  the  wrists.  A  large 
limestone  rock  lay  near.  That  rock  could  not  have  been  touched 
without  dust  adhering  to  the  hand  that  touched  it.  Witness  saw 
the  negro  Jim  Washington  have  gun  wads  in  his  hands  on  the 
ground.  Witness  saw  the  pieces  of  cigarettes,  matches  and  paper 
described  by  previous  witnesses  in  the  brush  some  little  distance 
from  the  body.  Witness  secured  the  wads  referred  to,  and  kept 
them  until  he  turned  them  over  to  the  county  attorney  on  the  trial 
of  this  case. 

Cross-examined,  the  witness  stated  that  others  were  with  him 
when  he  arrived  at  the  point  where  the  body  lay,  but  they  found  no 
one  there.  The  presence  of  the  dead  body  at  the  point  described 
was  reported  by  pei*sons  on  the  train  at  BrueggerhofF,  a  station  up 
the  road.  Witness  described  the  position  and  condition  of  the  body 
as  it  was  described  by  previous  witnesses.  Witness  found  two 
places  where  a  person  had  laid  concealed  in  the  brush.  One  was 
about  thirty  yards  distant  from  the  body,  where  the  shade  would 
fall  in  the  morning.  The  other  was  about  forty  yards  distant^ 
where  the  shade  would  fall  in  the  evening.  A  person  lying  down 
at  either  of  those  places  would  be  out  of  sight  from  the  railroad 
track. 

George  Cluck,  testifying  for  the  State,  described  the  condition  of 
the  hands  of  the  deceased,  and  the  character  of  the  large  rock, 
which  seemed  to  have  been  moved  from  some  point  to  the  railway 
track,  also  the  two  places  in  the  brush  where  some  person  had  been 
concealed,  and  the  two  cartridge  wads,  just  as  they  were  described  by 
former  witnesses.  He  saw  the  defendant  arrested  and  his  gun  taken 
from  the  engine  box.  Witness  did  not  think  that  a  person  hidden 
Vol.  XDC-se 
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at  either  of  the  places  in  the  brush  could  have  been  seen  by  a  person 
walking  on  the  railroad  track,  but  thought  he  could  see  the  person 
on  the  track. 

H.  S.  Jennings  testified,  for  the  State,  that  be  was  deputized  by 
Justice  of  the  Peace  Faubion  to  summon  the  jury  of  inquest  and 
arrest  the  defendant.  He  did  both.  He  arrested  the  defendant 
on  the  train  and  got  his  gun  from  the  engine  cab.  When  the  train 
arrived  at  the  place  where  the  inquest  was  being  held,  and  where 
the  dead  body  lay,  witness  went  through  the  train  and  called  for 
Weaver.  Defendant  did  not  answer  when  the  witness  first  went 
through,  nor  did  the  witness  know  that  he  was  then  on  the  train. 
Witness  saw  some  .cartridge  wads  on  the  ground  similar  to  those  in 
evidence,  but  did  not  see  them  picked  up.  He  saw  them  passed 
around  for  examination.  Witness  went  through  the  two  cars  which 
formed  the  train  and  called  for  Weaver.  Nobody  answered.  Wit- 
ness then  went  back  through  each,  and  asked  each  man  if  his  name 
was  Weaver.  Defendant,  when  reached  and  so  asked,  replied  in 
the  affirmative. 

William  Oberwetter  testified,  for  the  State,  that  in  August  and 
September,  1884,  he  was  the  express  and  baggage  agent  on  the  Aus- 
tin &'  Northwestern  Railway.  Witness  had  known  the  defendant 
for  some  time  before  the  death  of  the  negro.  He  saw  the  dead 
body  of  the  deceased  near  the  railway  track  where  it  was  found. 
He  saw  the  defendant  on  the  same  morning  as  the  Burnet-bound 
train  stopped  at  Waters  station.  He  was  then  walking  from  Pot- 
ter's store  to  the  engine  with  a  double-barreled  shot-gun  in  his 
hands.  He  got  on  the  engine  and  stayed  there.  He  did  not  go 
into  the  cars  during  the  trip  up.  The  train  was  stopped  some 
twenty  or  thirty  yards  from  the  body  of  the  negro.  Witness  thought 
the  train  was  flagged,  but  did  not  positively  know.  Witness  got 
down  from  the  train  and  assisted  to  remove  a  large  two  hundred 
pound  rock  from  the  track.  He  did  not  turn  over  or  otherwise  dis- 
turb the  body,  which  was  lying,  face  down,  near  the  rock.  Witness 
did  not  see  Weaver  get  off  at  that  point.  Witness  did  not  in  fact 
see  him  get  on  or  off  the  train  again  until  that  evening  when  the 
train  reached  the  point  where  the  body  lay,  on  its  return  trip.  Wit- 
ness saw  him  then,  but  did  not  see  him  arrested.  The  train  on  the 
said  railway  ran  from  Austin  to  Burnet  in  the  morning  and  back 
in  the  evening.  There  was  no  special  train  up  or  down  on  the 
Sunday  prior  to  the  homicide. 

Cross-examined,  the  witness  said  that  the  rock  obstructing  the 
track  at  the  point  where  the  body  lay  was  large  enough  to  throw  a 
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train  off  the  track.  Witness  did  not  know  who  gave  the  alarm 
when  the  train  stopped  before  reaching  the  body.  The  rock  lay 
directly  opposite  the  body,  and  about  three  feet  distant.  The  body 
was  not  moved  while  witness  was  present.  It  was  not  an  unusual 
thing  for  employees  of  the  road  to  ride  on  the  engine,  and  witness 
had  often  seen  the  defendant  riding  on  it.  The  witness  had  no  recol- 
lection of  seeing  the  defendant  from  the  time  they  passed  the  body 
in  the  morning  until  they  got  back  to  the  body  in  the  evening. 

M.  E.  Crooks,  recalled  for  the  State,  testified  that,  for  two  weeks 
prior  to  the  killing,  the  deceased  had  been  catting  wood  for  witness, 
from  five  hundred  yards  to  a  half  a  mile  distant  from  the  point  where 
his  body  was  found,  and  the  witness  himself  had  charge  of  the 
sheep.  The  deceased  herded  the  sheep  only  on  the  day  of  his  death, 
August  31,  1884.  He  could  not  have  gone  from  the  point  where  he 
chopped  wood  to  the  place  where  his  body  was  found  without  the 
witness  seeing  him,  or  at  least  knowing  it.  Witness's  wagon  ran  all 
the  time  from  where  the  deceased  was  chopping  wood  to  the  house. 

County  Attorney  Cochran  testified  that  he  got  the  gun  in  evi- 
dence from  Justice  of  the  Peace  Faubion,  and  the  wads  from  J.  N. 
Stewart. 

The  application  for  a  continuance  referred  to  in  the'  second  head- 
note  of  this  report  set  out  that  the  defendant  expected  to  prove  by 
the  absent  witness  Wilke  that  he,  Wilke,  was  familiar  with  the  coun- 
try where  the  killing  occurred;  that  he  knew  of  obstructions  being 
placed  on  the  railroad  track  at  and  near  this  point  several  times  be- 
fore the  killing;  that  these  obstructions  were  frequent  and  danger- 
ous; that  witness  was  a  passenger  on  the  train  when  such  obstructions 
were  found  and  removed ;  that  he  was  a  passenger  on  the  train 
when  the  body  of  deceased  was  found ;  that  he  was  one  of  the  first 
persons  to  reach  the  body ;  that  he  examined  its  position  and  condi- 
tion with  great  care ;  that  the  position  of  the  body,  and  the  condi- 
tion of  the  hands,  and  the  position  of  a  large  stone  placed  upon  and 
near  the  track,  indicated  that  said  deceased  was  in  the  act  of  plac- 
ing an  obstruction  on  the  track  when  killed;  that  said  body  and 
stone  had  not  been  moved  or  tampered  with  after  the  body  had 
fallen,  and  that  deceased  was  killed  in  the  act  of  placing  said  ob- 
struction on  the  track. 

The  motion  for  new  trial  raised  the  qnestions  discnssed  in  the 
opinion. 

Robertson  c&  WiUiams  and  Malcemson  <&  Price^  for  the  appellant. 
The  court  had  no  right  or  power  to  direct  the  sheriff  from  what 
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particular  body  of  men  be  sbould  summon  tbe  talesmen.  It  was 
appellant's  right  to  bave  tbem  summoned  according  to  law.  Tbe 
court  could  as  well  bave  ordered  tbe  jury  filled  ap  with  farmers, 
mecbanics,  or  mercbants,  or  witb  wbite  or  colored  men.  He  could 
as  well  bave  named  tbe  men  to  be  summoned.  Tbe  jury  was  not 
selected  according  to  law.  (Code  Crim.  Proc,  arts.  610^  611  and 
612.) 

The  court  erred  in  paragraphs  12  and  13  of  the  general  charge, 
in  presenting  a  hypothetical  case  not  warranted  by  the  facts  in  evi- 
dence, and  calculated  to  mislead  and  confuse  the  jury,  and  becaase 
a  comment  on  tbe  weight  of  tbe  evidence. 

This  portion  of  tbe  charge  reads  as  follows: 

"12.  The  act  of  wilfully  placing  an  obstruction  upon  tbe  track 
of  a  railway,  endangering  human  life  thereby,  is  a  felony;  ani 
ander  the  law  any  person  may,  without  warrant,  arrest  the  offender 
when  the  offense  is  committed  within  view  of  tbe  person  making  such 
arrest;  but  under  the  law  neither  officer  nor  other  person  can  law- 
fully take  tbe  life  of  such  offender,  whose  arrest  may  be  so  made  or 
sought  to  be  made,  unless  the  officer  or  other  person  making  the 
arrest  has  just  ground  to  fear  his  own  life  will  be  taken,  or  that  be 
will  suffer  great  bodily  harm;  in  which  cases  life  may  be  taken. 

"  13.  If,  therefore,  the  jury  find  from  the  testimony  that  the  de- 
ceased placed  such  obstacle  upon  the  track  of  tbe  Austin  &  North- 
western Railway,  endangering  human  life,  in  view  of  defendant, 
and  that  defendant  sought  to  arrest  deceased,  and  that  deceased 
resisted,  or  so  acted  as  to  give  tbe  defendant  just  ground  to  fear 
his  own  life  or  great  bodily  harm,  and  that  in  such  circumstances 
the  defendant  shot  and  killed  deceased,  then  such  killing  is;,  by  tbe 
law  excused,  and  the  jury  sbould  acquit. 

"  If,  however,  in  such  attempt  by  defendant  to  arrest  deceased, 
and  if  there  be  in  evidence  nothing  showing,  or  tending  to  show, 
that  the  deceased  so  acted  as  to  give  defendant  just  or  apparent 
ground  of  fear  of  his  life,  or  of  great  bodily  barm,  and  if  the  jury 
find  from  tbe  testimony,  beyond  a  reasonable  doubt,  that  in  such 
circumstances  the  defendant  shot  and  killed  deceased,  then  sach 
killing  would  be  unlawful,  even  if  tbe  killing  was  made  in  attempt- 
ing tbe  arrest  of  tbe  deceased ;  and  if  the  killing  was  intentionally 
and  deliberately  done  tbe  act  would  be  murder. 

"  Tbe  mere  placing  of  tbe  stone  upon  the  railway  track,  if  done, 
would  not  excuse  or  justify  the  killing,  if  proved." 

To  this  charge  appellant  at  tbe  time  specially  excepted. 

There  was  no  evidence  of  any  attempted  arrest  of  deceased  by 
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appellant,  and  of  resistance  to  such  arrest,  and  the  statement  of 
facts  will  not  disclose  any  testimony  tending  in  that  direction  in  the 
most  remote  degree.  The  court  presents  an  issue  not  raised  by  the 
facts,  and  wholly  unsupported  by  facts. 

The  supposed  grounds  of  excuse  and  justification  as  presented  by 
the  court  were  not  raised  by  evidence  ofiPered  by  defendant,  or  by 
evidence  in  behalf  of  the  State.  The  court  confines  the  grounds  of 
excuse  or  justification  to  the  single  fact  of  whether  or  not  there  was 
an  attempted  arrest,  without  evidence  or  suggestion  of  such  theory. 
This  charge  does  not  set  forth  the  law  of  excusable  or  justifiable 
homicide  as  applied  to  the  facts  in  evidence.  This  charge  is  a  com- 
ment on  the  weight  of  the  evidence,  and  does  not  state  the  law  of 
this  case. 

The  concluding  portion  of  paragraph  18  does  not  state  the  correct 
rule  of  law  applicable  to  this  case.  The  court,  in  paragraph  18, 
charges  the  jury  that  if  the  killing  was  done  in  a  supposed  state  of 
facts  it  would  be  murder,  but  nowhere  tells  them  of  what  degree  of 
murder.  This  charge  does  not  state  the  law —  is  too  narrow  in  its 
compass,  cuts  off  all  right  of  defense  of  person  and  property,  hedges 
about  the  railroad  wrecker  with  the  security  of  the  peaceable  cit- 
izen, and  places  upon  the  slayer  of  one  of  these  enemies  of  mankind 
penalties  that  the  law  does  not  call  for  or  justify.  (JShultz  v.  Th§ 
State,  5  Texas  Ct.  App.,  890.) 

</.  H.  BurtSy  Assistant  Attorney-Gteneral,  for  the  State. 

WHriE,  Pbesidino  Judge.  This  appeal  is  from  a  judgment  of  con- 
viction for  murder  of  the  first  degree,  life  imprisonment  in  the  peni- 
tentiary being  the  punishment  assessed. 

Three  preliminary  questions  are  raised,  which  we  will  dispose  of 
before  proceeding  to  a  discussion  of  the  merits  of  the  case.  1.  A 
motion  in  arrest  of  judgment  attacked  the  sufficiency  of  the  indict- 
ment, because  it  was  not  signed  officially  by  the  foreman  of  the 
grand  jury,  as  provided  by  Code  Orim.  Proc,  art.  420,  subdivis.  9. 
It  is  expressly  declared  by  a  subsequent  provision  of  the  Code  of 
Criminal  Procedure,  that  exception  to  the  form  of  an  indictment  for 
the  want  of  the  signature  of  the  foreman  of  the  grand  jury  is  not 
maintainable.  (Code  Crim.  Proc,  art.  629,  subdivis.  2.)  Failure  of 
the  foreman  to  sign  it  does  not  affect  its  validity.  {Pinson  v.  Ths 
State,  23  Texas,  579;  State  v.  Powell,  24  Texas,  153;  Hannah  v.  Th^ 
State,  1  Texas  Ct.  App.,  578;  Campbell  v.  The  State,  8  Texas  Ct. 
App.,  84;  Jones  v.  Tlie  State,  10  Texas  Ct.  App.,  552;  Willson's 
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Crim.  Forms,  p.  17.)  Moreover,  suofa  exception,  if  maintainable, 
would  be  one  only  as  to  form  and  not  as  to  substance,  and  could  not 
therefore  be  made  available  on  a  motion  in  arrest  of  judgmeni 
(Code  Crim.  Proc,  art.  787;  Clark's  Crim.  L.,  p.  679  and  note; 
Janes  v.  Tke  StaU^  10  Texas  Ct.  App.,  552,  and  Johnson  v.  The  8taU^ 
14  Texas  Ct.  App.,  306.) 

2.  The  overruling  of  defendant's  application  for  continuance.  Ooo- 
sidered  in  the  light  of  the  testimony  adduced  on  the  trial,  the  facts 
desired  to  be  proven  by  the  absent  witness  Wilke  are  shown  to  be 
immaterial  to  the  issue  to  be  tried ;  and,  besides,  these  facts  wars 
amply  proven  by  other  witnesses,  and  there  was  no  contest  concern- 
iag  them.  We  cannot  see  that  the  court  abused  its  discretion  in 
overruling  the  motion,  to  the  detriment  of  defendant.  (Code  CrinL 
Proc,  art.  660,  subdivis.  3  and  6;  Woodward  v.  The  State^  9  Texas 
Ot.  App.,  412;  Oriasom  v.  The  State,  8  Texas  Ct.  App.,  386.) 

8.  The  organization  of  the  j\xry.  After  the  special  venire  was 
exhausted,  the  court,  over  objections  by  defendant,  ordered  the 
names  of  the  jurors  summoned  on  the  regular  panel  for  the  week, 
twenty-four  in  number,  to  be  placed  in  the  box,  to  be  drawn  there- 
from, and  a  list  to  be  made  by  the  clerk  from  which  the  two  remaia- 
ing  jurors  necessary  to  fill  the  panel  should  be  selected.  Appellant 
objected  and  requested  the  court  to  issue  a  special  t)enire  to  the 
body  of  the  county,  without  reference  to  the  jurors  summoned  for 
the  week.  This  request  was  refused,  and  the  remaining  jurors  were 
selected  as  directed  from  the  regular  jurors  in  attendance  for  the 
week.  Appellant  exhausted  his  peremptory  challenges  in  obtaining 
the  eleventh  panel.  We  are  of  opinion  the  action  of  the  court  in 
this  respect  was  just  what  the  statute  expressly  requires,  viz.:  that 
a  special  venire  shall  be  selected  from  the  names  of  those  persons 
selected  by  the  jury  commissioners  to  do  jury  service  for  the  term 
at  which  such  venire  is  required.  (Code  Crim.  Proc.,  art.  610.)  It 
is  only  in  cases  where  no  jurors  have  been  selected  by  the  jury  com- 
missioners for  the  term,  or  where  there  shall  not  be  a  sufficient 
number  of  them  to  make  the  number  required,  that  the  court  is  au- 
thorized to  send  to  the  body  of  the  county  for  a  special  t^^ntr^  or 
for  talesmen  to  complete  the  venire  or  the  panel.  (Code  Grim. 
Proc,  arts.  611,  612.)  And  it  is  only  after  the  special  venire  Knd 
the  jury  box  are  exhausted  that  talesmen  from  the  county  can  be 
ordered.  ( Roberts  v.  The  State,  6  Texas  Ct.  App.,  141.)  No  objec- 
tion is  urged  that  the  jury  as  selected  was  not  a  fair  and  impartial 
one.  {Woodard  v.  The  State,  9  Texas  Ct.  App.,  412;  Loggins^, 
The  State,  12  Texas  Ct.  App.,  65.) 


Digiti 


ized  by  Google 


1886.]  Weaver  v.  The  Statb.  66T 

Opinioii  of  the  oourt. 

With  regard  to  its  merits  the  whole  case  may  be  briefly  summed 
ap  for  appellant  thus:  If  appellant  killed  deceased,  it  is  claimed 
that  then  he  was  justifiable  in  doing  so,  because,  at  the  time  of  the 
homicide,  the  deceased  was  in  the  act  of  placing,  or  had  in  fact 
already  placed,  an  obstruction  upon  the  track  of  the  Austin  & 
Northwestern  Bailroad,  with  intent  to  wreck  the  train  and  thereby 
endanger  the  Uves  of  persons  upon  said  train.  Or,  if  not  justifiable, 
then  that  appellant's  offense  in  killing  deceased  could  not  amount 
in  law  to  a  higher  grade  of  crime  than  manslaughter.  We  will 
premise  the  discussion  of  these  theories  by  stating  that,  under  our 
statute,  it  is  made  a  felony  to  wilfully  place  an  obstruction  endan* 
gering  human  life  upon  a  railroad  track,  and  if  human  life  is  losi 
by  such  unlawful  act  the  crime  becomes  murder.  (Penal  Code,  art 
678.) 

Homicide  is  permitted  by  law  when  inflicted  for  the  purpose  of 
preventing  the  offense  of  murder,  whether  committed  by  the  party 
about  to  be  injured  or  by  some  person  in  his  behalf;  but  the  killing 
must  take  place  while  the  person  killed  was  in  the  act  of  committing 
the  offense,  or  after  some  act  done  by  him  showing  evidently  an  in- 
tent to  commit  such  offense.  (Penal  Code,  art.  570,  and  subdivis.  2.) 
In  i^uch  circumstances  the  killing  is  justifiable  on  the  principle  oif 
necessary  self-defense.  The  whole  doctrine  of  self-defense  rests 
upon  the  comprehensive  principle  of  reasonable  necessity,  and  ap- 
parent reasonable  necessity  is  the  whole  law  of  defense.  It  is  the 
right  to  do  whatever  apparently  is  reasonably  necessary  to  be  done 
in  warding  off  or  avoiding  serious  injury  under  the  circumstances 
of  the  case.  {Aldrich  v.  Wright,  53  N.  H.,  398;  S.  C,  2  Green's 
Grim.  B.,  307.)  It  is  a  defensive  and  not  an  offensive  act.  (3  Texas 
Ct.  App.,  581:  6  Texas  Ct.  App.,  191;  7  Texas  Ct.  App.,  269,  486; 
8  Texas  Ct.  App.,  129.)  It  is  founded  on  the  law  of  nature,  and  is 
not,  nor  can  be,  superseded  by  any  law  of  society.  "  Where  murder 
or  any  other  known  felony  is  attempted  upon  the  person  of  another, 
the  party  assaulted  may  repel  force  by  force,  and  bis  servant  attend- 
ant upon  him,  or  any  other  person  present,  may  interpose  for  pre- 
venting the  mischief;  and  if  death  ensue,  the  party  so  interfering 
will  be  justified."  (Whart.  on  Ilom.  (2d  ed,),  §  532.)  This  perfect 
right  of  defense  which  attaches  to  the  person  extends  also  to  the 
protection  of  his  habitation  or  "castle"  (1  Bish.  Cr.  L.  (7th  ed.), 
§  800;  Richardson  v.  The  State,  7  Texas  Ct.  App.,  486),  and  under 
certain  restrictions  even  to  the  defense  of  corporeal  personal  prop- 
erty. In  this  latter  case  the  restrictions  are  that  "all  other  means 
most  be  resorted  to  for  the  prevention  of  the  injury,  and  the  killing 
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must  take  place  while  the  person  killed  is  in  the  very  act  of  making 
each  unlawful  and  violent  attack;  and  any  person  interfering  in 
such  case  in  behalf  of  the  party  about  to  be  injured  is  not  justifi- 
able in  killing  the  aggressor  unless  the  life  or  person  of  the  injured 
party  is  in  peril  by  reason  of  such  attack  upon  his  property." 
(Penal  Code,  art.  672.)  "  Every  other  effort  in  his  power  must  have 
been  made  by  the  possessor  (and  a  fortiori  by  the  person  acting  in 
his  behalf)  to  repel  the  aggression  before  he  will  be  justified  in 
killing."    (Penal  Code,  art.  575,  subdivis.  4.) 

Where  a  felony  is  threatened  the  party  may  repel  it,  whether 
leveled  at  himself  or  others;  "but  the  force  of  defense  must  be 
proportioned  to  the  force  of  attack.  It  is  but  reasonable  that  the 
kind  and  amount  of  defense  should  be  measurably  proportioned  to 
the  amount  and  kind  of  danger."  "A  bona  fide  belief  by  the  de- 
fendant that  a  felony  is  in  process  of  commission  which  can  only 
be  arrested  by  the  death  of  the  supposed  felon  makes  the  killing 
excusable  homicide."  (Whart.  on  Horn.,  §  533;  Desty's  Amer. 
Crim.  Law,  §§  125(i,  126d.) 

But  "to  justify  the  defensive  destruction  of  human  life  the 
danger  must  be  not  problematical  and  remote,  but  evident  and  im- 
mediate." {Aldrieh  v.  Wright^  supra.)  "  The  attempt  must  not  be 
merely  suspected  but  (reasonably)  apparent;  the  danger  must  bo 
(apparently)  imminent,  and  the  opposing  force  or  resistance  must 
be  necessary  to  avert  the  danger  or  defeat  the  attempt."  (3  GreenL 
Ev.  (13th  ed.),  §  115;  Desty's  Amer.  Grim.  L.,  §  126d)  "The  law 
holds  the  life  of  man  in  the  highest  regard.  And  only  in  extreme  in- 
stances of  wrong-doing,  and  impelled  by  an  extreme  necessity,  can 
another  take  it  innocently  away.  Therefore,  when,  in  general,  a 
person  is  in  the  commission  of  any  mischief,  whether  civil  or  crim- 
inal, no  other  person  opposing  him,  however  lawfully,  is  entitled  to 
proceed  in  such  opposition  to  the  taking  of  bis  life.  But  to  this 
rule  there  are  exceptions,  of  which  the  most  prominent  one  relates 
to  felony.  Anciently  the  punishment  of  felony  was  death,  from 
which  reason  or  from  some  other  not  appearing,  it  became  estab- 
lished doctrine  both  in  England  and  our  states  that  one  may  oppose 
another  who  is  attempting  to  perpetrate  any  felony,  to  the  ex- 
tinguishment, if  need  be,  of  the  felon's  existence."  (1  Bish.  Crim. 
L.,  §  849.) 

It  seems,  however,  that  the  right  to  take  life  does  not  extend  to 
nor  authorize  the  killing  of  persons  attempting  secret  felonies  not 
accompanied  with  force.  (Whart.  on  Horn.,  §  539.)  In  Pond's 
case,  8  Mich.,  150,  the  doctrine  is  thus  stated,  viz.:  "It  is  held  to  be 
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the  duty  of  every  man  who  sees  a  felony  attempted  by  violence  to 
prevent  it  if  possible,  and  in  the  performance  of  this  duty,  which 
is  an  active  one,  there  is  a  legal  right  to  use  all  legal  means  to  make 
the  resistance  effectual.  Where  a  felonious  act  is  not  of  a  violent 
or  forcible  character,  as  in  picking  pockets  and  crimes  partaking  of 
fraud  rather  than  force,  there  is  no  necessity  and  therefore  no  justi- 
fication for  homicide,  unless  possibly  in  some  exceptional  cases. 
The  rule  extends  only  to  cases  of  felonj^  and  in  these  it  is  lawful 
to  resist  force  by  force.  .  .  .  Life  may  not  properly  be  taken 
under  this  rule  where  the  evil  may  be  prevented  by  other  means 
within  the  power  of  the  person  who  interferes  against  the  felon. 
Reasonable  apprehension,  however,  is  suflBcient  here  precisely  as  in 
all  other  cases."  A  killing  is  not  excusable  if  the  felony  resisted, 
though  most  atrocious,  could  be  prevented  by  less  violent  action,  for, 
as  above  stated,  the  right  of  resistance  depends  upon  the  necessity 
of  the  case,  and  the  danger  to  be  averted  must  be  apparently  im- 
mediate, pressing,  imminent  and  unavoidable.  The  necessities  of 
self-defense  are  limited  to  the  immediate  resistance  of  aggressioQ, 
and  the  apprehension  must  have  been  excited  by  an  actual  assault 
(Desty's  Orim.  L.,  §  125rf.)  Mr.  Bishop  says:  "Though  it  is  law- 
ful for  one  to  oppose  another  who  is  committing  a  felony,  even  to 
the  taking  of  his  life,  yet,  if  there  is  no  obstacle  to  his  arrest,  the 
shooting  of  him  in  the  felonious  act,  instead  of  having  him  arrested, 
18  a  felonious  homicide."  (I  Bish.  Crim.  L.,  §  843;  Whart.  on  Horn., 
§  636;  Desty's  Amer.  Grim.  L.,  §§  125i,  126i.) 

One  in  defense  of  his  own  or  another's  property  must  not  kill  the 
aggressor  until  all  other  means  have  been  resorted  to;  he  must  find 
bis  redress  in  the  courts.  ^*  If  the  wrongful  act  is  proceeding  to  a  fel- 
ony on  the  property,  he  may  then  kill  the  doer  to  prevent  the  felony, 
if  there  is  no  other  way;  otherwise  this  extreme  measure  is  not 
lawful.  And  the  defense  may  be  such  and  such  only  as  necessity 
requires;  of  course  within  the  limit  which  forbids  the  taking  of 
life,"  (1  Bish.  Or.  L,  §  875.)  It  is  provided  by  our  statute  that 
*'a  peace-officer,  or  any  other  person^  raay,  without  warrant,  arrest 
an  offender  when  the  offense  is  committed  in  his  presence  or  within 
his  view,  if  the  offense  is  one  classed  as  a  felony,  or  as  an  offense 
against  the  public  peace."  (Code  Crim.  Proc.,  art  226;  Staples  v. 
The  State,  14  Texas  Ct.  App.,  136.) 

These  are  the  principles  of  law  applicable  to  the  facts  of  this  case. 
Deducible  from  these  principles  are  the  following  rules  relative  to  a 
a  homicide  claimed  to  be  justifiable  in  defense  of  life  or  property,  viz. : 

1.  To  justify  homicide  in  defense  of  one's  own  life  or  the  life  of 
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another  or  others,  it  must  be  in  necessary  resistance  to  aggression 
apparently  violent,  immediate  and  imminent,  towards  the  perscMi 
about  to  be  injured. 

2.  To  justify  homicide  to  prevent  the  perpetration  of  any  oth^r 
felony,  the  danger  or  felony  intended  must  not  be  problematical  or 
remote,  but  evident  and  immediate. 

3.  It  is  in  no  case,  except  as  to  habitation  or  castle,  justifiable  to 
kill  in  defense  of  one's  own  or  the  property  of  another,  until  every 
other  means  have  been  resorted  to  to  prevent  the  injury  or  violence 
attempted. 

4.  In  no  case  of  felony  or  attempted  felony  is  it  lawful  to  take 
life  where  the  party  may  be  arrested  and  the  felony  thereby  pre- 
vented. 

5.  Any  person  may  arrest,  with  or  without  warrant,  a  party  com- 
mitting or  who  has  committed  a  felony  in  his  presence  or  within  his 
view.    • 

Now  to  apply  these  principles  to  the  facts  of  the  case.  Concede 
tha(  the  deceased  placed  the  obstruction  upon  the  railroad  track, 
that  of  itself,  as  we  have  seen,  was  a  felony.  Concede  that  ha 
placed  it  there  with  the  intent  and  for  the  purpose  of  endangering 
and  causing  the  destruction  of  human  life, — in  other  words,  to  mur- 
der the  innocent  and  unsuspecting  officials  and  passengers  who 
might  be  upon  the  next  train.  Still  the  fact  that  they  would  be  killed 
or  their  lives  endangered  was  problematical  and  remote  so  long  as 
the  train  was  not  immediately  approaching  with  apparent  and  un- 
avoidable proximity  to  the  obstruction.  Suppose  the  object  was  to 
destroy  only  the  property  of  the  railroad  company  by  throwing  a 
freight  train  from  the  track  and  breaking  up  its  cars, —  that  result 
was  equally  as  remote  and  problematical.  In  neither  of  these  cases, 
as  we  have  seen,  could  defendant  justify  his  act  in  taking  deceased^s 
life,  either  for  the  felony  already  committed  in  placing  the  obstruc- 
tion upon  the  track,  or  the  felony  of  murder  or  destruction  of  prop- 
erty, it  was  supposed  or  presumed  he  intended  to  commit. 

Again,  deceased  was  unarmed, —  defendant  armed  with  a  double- 
barreled  shot-gun.  He  had  been  sent  there  purposely  to  guard  the 
railroad  track,  to  arrest  and  prevent  parties  whom  he  might  see 
placing  obstructions  on  the  track,  and  he  assumed  the  duty  under 
promise  of  a  reward  from  the  management  of  the  road  of  §200,  to 
be  paid  for  any  such  arrest,  or  "  to  be  paid  whether  the  guilty  par- 
ties be  arrested  and  convicted,  or  be  shot  and  killed  while  in  the  act 
of  attempting  to  wreck  a  train." 

Defendant  went,  we  presume,  to  arrest  or  kill  such  parties.*  He 
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18  presumed  to  hare  known  that  the  law  authorized  and  niade  it  his 
duty  to  arrest  the  parties.  He  bad  the  same  authority  as  any  peace 
officer  would  have  had.  He  had  the  time,  he  bad  the  means,  he 
had  the  authority  not  only  of  his  employers  but  of  the  law;  it  was 
his  duty  to  arrest.  The  portions  of  the  charge  of  the  learned  trial 
judge  to  the  jury  which  are  earnestly  complained  of  by  counsel  for 
appellant  are  as  follows: 

"12.  The  act  of  wilfully  placing  an  obstruction  upon  the  track  of 
a  railway,  endangering  human  life  thereby,  is  a  felony;  and  under 
the  law  any  person  may,  without  warrant,  arrest  the  offender  when 
the  offense  is  committed  within  view  of  the  person  making  such 
arrest ;  but  under  the  law  neither  officer  nor  other  person  can  law- 
fully take  the  life  of  such  offender,  whose  arrest  may  be  so  made  or 
sought  to  be  made,  unless  the  officer  or  other  person  making  the 
arrest  has  just  ground  to  fear  his  own  life  will  be  taken,  or  that  he 
will  suffer  great  bodily  harm;  in  which  cases  life  may  be  taken. 

"13.  If,  therefore,  the  jury  find  from  the  testimony  that  the 
deceased  placed  such  obstacle  upon  the  track  of  the  Austin  &  North- 
western Railway,  endangering  human  life,  in  view  of  defendant, 
and  that  defendant  sought  to  arrest  deceased,  and  that  deceased 
resisted,  or  so  acted  as  to  give  the  defendant  just  ground  to  fear  his 
own  life  or  great  bodily  harm,  and  that  in  such  circumstances  the 
defendant  shot  and  killed  deceased,  then  such  killing  is  b}^  the  law 
excused,  and  the  jury  should  acquit. 

"If,  however,  in  such  attempt  by  defendant  to  arrest  deceased, 
and  if  there  be  in  evidence  nothing  showing,  or  tending  to  show, 
that  the  deceased  so  acted  as  to  give  defendant  just  or  apparent 
ground  of  fear  of  his  life,  or  of  great  bodily  harm,  and  if  the  jury 
find  from  the  testimony,  beyond  a  reasonable  doubt,  that  in  such 
circumstances  the  defendant  shot  and  killed  deceased,  then  such 
killing  would  be  unlawful,  even  if  the  killing  was  made  in  attempt- 
ing the  arrest  of  the  deceased;  and  if  the  killing  was  intentionally 
and  deliberately  done,  the  act  would  be  murder. 

"The  mere  placing  of  the  stone  upon  the  railway  track,  if  done, 
would  not  excuse  or  justify  the  killing,  if  proved." 
To  this  charge  appellant  at  the  time  specially  excepted. 
It  is  claimed  that  these  instructions  are  erroneous  because  there 
was  no  evidence  showing  or  tending  to  show  that  appellant  killed 
deceased  while  resisting  his  attempted  arrest.  He  has  no  right  to 
complain.  It  was  but  charity,  if  not  a  right  to  which  he  was 
entitled,  to  give  him  the  benefit  of  a  charge  upon  the  only  hypoth- 
esis upon  which  the  law  would  justify  his  taking  the  life  of  the  do- 
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ceased.     The  instructions  are  in  entire  harmony  with  the  rules  of 
law  as  above  announced. 

We  have  given  this  case  our  most  earnest  and  thorough  consider- 
ation. There  is  no  manslaughter  involved  in  it.  It  is  solely  a  case 
of  murder  or  justiGable  homicide.  These  issues  were  fairly  sub- 
mitted to  the  jury.  They  have  found  that  it  was  murder  of  the 
first  degree, —  a  murder  the  express  malice  of  which  is  evidenced  by 
a  lying  in  wait.  The  learned  judge  who  heard  the  testimony,  and 
was  in  better  position  to  pass  upon  its  weight  and  sufficiency  than 
we  are,  overruled  defendant's  motion  for  a  new  trial.  As  presented 
in  this  record,  we  think  it  amply  supports  the  verdict  and  judgment^ 
and  being  unable  to  see  that  any  error  was  committed  at  the  trial, 
the  judgment  is  affirmed. 

[Opinion  delivered  December  9,  1885.] 


[No.  2132.] 
.Ed  Parte  Henry  Schambbrgkr. 

Habkas  Corpus— Bail— Evidence.— See  the  statement  of  the  case  for  eri- 
dence  upon  a  proo  eding  by  habeas  corpus  for  bail,  under  a  charge  of  mur- 
der, held  not  to  authorize  the  refusal  of  baiL 

Habeas  Corpus  on  appeal  from  Hunt  County.  Tried  In  chambers 
before  the  Hon.  J.  A.  B.  Putman,  Judge  of  the  Eighth  Judicial 
District. 

The  applicant  was  held  under  an  indictment  which  charged  him 
with  the  murder  of  Anna  Smith,  in  Hunt  county,  Texas,  on  the  2d 
day  of  July,  1885.  He  was  awarded  a  writ  of  habeas  corpus^  but, 
upon<  the  same  being  heard  in  chambers,  he  was  denied  the  priv- 
ilege of  bail  and  remanded  to  the  custody  of  the  sheriff.  A  synop- 
sis of  the  lengthy  statement  of  facts  is  set  out,  inasmuch  as  it 
presents  a  case  of  more  than  ordinary  interest. 

Miss  Lou.  Vansickle  was  the  first  witness  introduced  by  the  appli- 
cant. She  testified  that  she  had  known  the  applicant  for  several 
years,  and  Anna  Smith,  the  deceased,  about  ten  months,  during 
which  time  she  and  deceased  had  been  often  together.  Witness 
and  deceased  went  to  Greenville,  Hunt  count}^  together  in  a  buggy, 
on  Monday,  July  1, 1885.    While  in  town  they  met  the  applicant 
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and  Mr.  Mansel  Mathews,  who  asked  them  for  their  company  to  a 
part^  to  be  given  that  night  at  Roberts  Station,  about  sixteen  miles 
south  of  Greenville,  and  between  Greenville  and  Terrell.     Witness 
and  Anna  agreed  to  attend  the  party  with  the  gentlemen  named. 
Going  home  (to  the  witness's  father's  house)  on  that  evening,  the 
witness  and  deceased  stopped  at  the  house  of  the  deceased's  mother 
to  get  deceased's  clothes.    The  deceased  had  been  staying  at  the 
house  of  the  witness's  father  since  the  preceding  Monday  night. 
Mrs.  Smith  refused  to  let  her  daughter,  the  deceased,  have  her 
trunk,  and  witness  and  deceased  went  on  to  witness's  home.    It  was 
arranged  that  Mr.  Mathews  was  to  escort  the  witness,  and  applicant 
the  deceased.    .The  two  men,  each  with  a  buggy,  reached  the  house 
of  the  witness's  father  nearly  an  hour  before  sundown,  and  the 
party  started  to  Roberts  Station  about  ten  minutes  later,  the  witness 
and  Mr.  Mathews  in  one  buggy  and  the  deceased  and  Schamberger 
in  the  other.     Witness's  father  was  very  much  opposed  to  witness 
going  so  far  at  night,  but  yielded  a  reluctant  consent  to  the  impor- 
tunities of  deceased  and  Mr.  Mathews.     Deceased  and  applicant 
traveled  ahead  of  witness  and  Mathews.     When  the  parties  reached 
a  point  about  one  mile  from  Payne's  store,  which  was  several  miles 
from  home  and  four  miles  from  Roberts  Station,  the  two  buggies 
wete  stopped,  and  deceased,  applicant  and  Mathews  took  a  drink 
of  whisky.    Witness  was  not  in  the  habit  of  imbibing  whisky  and 
declined  to  indulge,  but  accepted  some  candy.    The  buggies  started 
again  in  the  same  order,  that  of  applicant  ahead.    After  traveling 
some  little  distance  applicant's  buggy  took  the  wrong  road,  or  rather 
a  longer  road,  and  got  behind  the  buggy  in  which  witness  and 
Mathews  were  traveling.    They  overtook  witness  and  her  escort 
about  a  mile  from  Roberts  Station,  where  applicant,  deceased  and 
Mathews  took  another  drink  of  whisky.    The  parties  then  went  on 
and  arrived  at  Roberts's  house  between  8  and  9  o'clock.    Applicant, 
deceased  and  Mathews  took  two  drinks  of  whisky  each  before  they 
went  into  the  house,  and  the  witness  took  one  drink  of  blackberry 
wine. 

Getting  into  the  house,  the  witness  and  deceased  danced  flrst  with 
their  escorts,  and  changed  partners  for  the  second  dance.  Deceased 
danced  the  next  set  with  Doctor  Mings.  Afterwards  the  parties, 
witness  and  her  escort  and  Schamberger  and  deceased,  went  out 
and  took  walks  on  the  railroad  track.  They  all  started  back  home 
between  1  and  2  o'clock.  When  the  two  gentlemen  brought  the 
buggies  around  to  the  front  of  the  house,  Mathews  told  applicant 
to  hold  the  horses  while  he  went  in  to  get  witness  and  deceased. 
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When  Mathews  went  into  the  house,  leaving  Schamberger  in  charge 
of  the  teams,  some  small  boys  proffered  to  hold  .the  horses,  and 
when  Schamberger,  having  accepted  their  services,  went  into  the 
house,  the  boys  drove  off  with  Mathews's  buggy.  The  parties, 
however,  got  started  home  finally,  Schamberger  and  the  deceased 
leading  in  their  buggy.  Witness  saw  no  more  of  them  until  they 
reached  a  point  about  one  mile  from  Payne's  store  in  the  direction 
of  Greenville.  Just  as  witness  and  her  escort  started  down  into 
the  branch  in  their  buggy,  speaking  at  the  time  of  the  deceased, 
witness  heard  the  deceased's  voice  saying:  ^' I  will  not  disgrace  you, 
Lou."  Witness  then  called:  "Is  that  you,  Anna?"  Deceased  re- 
plied in  the  affirmative,  and  witness^  asked  her  what  had  happened, 
and  if  she  and  Schamberger  had  quarreled?  She  replied  that  they 
bad;  that  she  would  not  ride  further  with  him,  and  that  she 
intended  to  remain  where  she  was.  She  was  then  sitting  but  a  few- 
feet  from  the  roadside,  north  of  the  branch.  Witness  and  her 
escort  attempted  to  persuade  h^r  to  ride  in  their  buggy  with  them, 
but  she  refused.  Witness  told  her  that  she  ought  not  to  remain 
where  she  was  all  night;  that  she  ought  to  ride  with  her,  the  wit- 
ness; that  she  was  not  too  good  to  do  it,  and  was  no  better  than 
witness;  and  finally  that,  as  a  last  resort,  they  would  compel  her  to 
ride  in  their  buggy.  Deceased  replied  that  Schamberger  had  gone 
home.  Witness  replied  that  she  thought  not,  and  that  she  and  her 
escort  would  overtake  and  send  him  back. 

Witness  and  her  escort  then  started  on  and  found  Schamberger 
standing  at  the  heads  of  his  horses,  about  seventy-five  or  one  hun- 
dred yards  from  where  he  had  left  the  deceased.  He  told  witness 
and  Mathews  that  deceased  became  angry,  and  refused  to  ride 
further  with  him.  Witness  and  Mathews  then  persuaded  him  to  go 
back  to  the  deceased.  Mathews  held  his  horses  while  the  applicant 
walked  back.  Presently  witness  and  Mathews  heard  Schamberger 
and  defendant  talking  in  apparently  a  friendly  voice.  After  wait- 
ing some  time  for  them,  and  thinking  they  heard  them  coming, 
Mathews  tied  Schamberger's  horses  and  unhitched  the  team  and 
drove  off  with  witness.  It  was  now  very  late,  the  first  flush  of  day- 
light being  visible.  When  Mathews  and  witness  reached  Caddo, 
some  little  distance  from  where  they  left  Schamberger's  buggy,  they 
were  overtaken  by  the  empty  buggy.  The  traces  were  then  hitched, 
but  the  lines  were  fastened  just  as  Muthews  left  them.  Mathews 
stopped  and  hitched  the  team,  and  he  and  witness  tamed  their 
buggy  and  drove  back  as  far  as  Powell's  house,  which  was  aboat  a 
mile  from  where  they  had  left  the  deceased.    At  that  point  they 


Digitized  by  CjOOQIC  i 


1885.]  Ex  Parte  Schambeeoer.  576 

Statement  of  the  case. 

met  Scharaberger  weeping,  moaning  and  "taking  on"  in  a  very  vio- 
lent and  distracted  manner.  Ho  told  witness  and  Mathews  that 
Anna  Smith  had  killed  herself;  that  she  snatched  his  pistol  from  his 
waist  and  shot  herself  just  as  be  was  ^fastening  the  last  trace,  and 
that  he  was  going  back  to  her  body  and  kill  himself.  Schamberger 
then  got  into  the  buggy  with  witness  and  Mathews,  and  the  three 
started  to  the  body.  Schamberger  urged  Mathews  to  drive  faster. 
He  had  his  pistol  in  his  hand  when  witness  and  Mathews  met  him, 
and  kept  it  in  his  hand  ail  the  way  back  to  the  body.  When  he 
reached  the  body  he  placed  the  pisto'l  to  his  bead  and  said  that  he 
would  kill  himself,  but  desisted  when  pleaded  with  by  the  witness. 

Schamberger  said,  when  he  met  the  witness  and  Mathows,  that  he 
attempted  to  kill  himself,  as  soon  as  Anna  shot  herself,  but  that  his 
nerve  failed  him;  that  he  shot  himself  twice  and  fired  a  third  shot 
at  himself,  but  missed  his  body.  Witness  saw  two  bullet  holes  in 
his  clothing,  and  noticed  powder-burn.  He  said  that  he  would 
gladly  give  the  world,  if  he  owned  it,  to  have  Anna  back;  that  ho 
loved  her  best  of  all  people,  and  would  have  married  her  had  she 
lived.  When  the  three  parties  reached  the  body,  Schamberger 
sprang  out  of  th^  buggy  before  it  stopped,  and,  with  his  pistol  in 
bis  hand,  ran  to  the  body,  fell  down  by  it,  passed  his  left  hand  under 
her  head,  laid  his  face  on  her  cheek,  and  rested  his  right  hand,  in 
which  he  held  the  pistol,  on  the  ground.  While  he  was  lying  there 
"taking  on,"  the  witness  sprang  out  of  the  buggy,  secured  his  pis- 
tol and  returned  to  the  buggy  with  it.  Witness  and  Mathews  then 
drove  off  south,  and  thence  home,  witness,  en  route^  discharging  the 
two  loads  remaining  in  the  pistol. 

On  the  Friday  before  this  occurrence  Anna  Smith  came  to  wit- 
ness's house  anci  begged  witness  to  go  home  with  her  and  ask  her 
mother  to  allow  her  to  go  home  with  witness  and  remain  until  Sat- 
urday evening,  in  order  to  make  a  new  dress.  For  some  time  the  wit- 
ness declined  to  comply  with  the  request,  because  Anna  had  no 
intention  of  making  a  new  dress,  but  in  fact  wanted  witness  to  go 
with  her  to  a  picnic  on  Saturday  at  Wade's  school-house.  Scham- 
berger came  to  witness's  house  on  Saturday,  and  he,  witness  and 
Anna  went  to  the  picnic  in  the  same  buggy.  Returning  that  night, 
Anna  insisted  that  the  drive  should  be  continued.  Witness  and 
Schamberger  protested,  but  were  finally  overruled  by  Anna,  who 
insisted  on  driving  a  few  miles  further.  Reaching  the  neighborhood 
postofiioe  after  driving  several  miles,  Schamberger  stopped  the 
l>Qggy  and  wanted  to  go  back.  Anna  demurred  and  insisted  that 
the  drive  should  be  extended  farther  towards  Greenville.   The  party 
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drove  on,  and  when  they  reached  Long  Branch,  about  two  miles  from 
Greenville,  witness  told  Schamberger  to  stop;  that  it  must  be  aboat 
9  o'clock,  and  was  too  late  to  go  into  Greenville.  Witness  was  so 
intent  upon  going  back  that  she  grasped  the  lines  and  turned  the 
buggy  herself.  Anna  then  sprang  out  of  the  buggy  and  went  down 
the  incline  towards  the  creek,  saying  that  she  wanted  to  get  some 
water.  After  she  had  been  gone  a  short  time  Schamberger  got  oat 
of  the  buggy  and  followed  after  her.  Before  Schamberger  could 
reach  the  creek,  witness  heard  a  splash  in  the  water  as  if  something 
or  somebody  had  fallen  or  junfiped  into  the  creek.  Witness  called 
to  Schamberger  that  Anna  was  in  the  water.  Schamberger  went 
on  down  to  the  creek,  and  he  and  Anna  stayed  down  there  about 
two  hours,  during  which  time  the  witness  did  not  know  what  they 
did.  Anna  returned  to  the  buggy  at  the  end  of  two  hours,  wet  from 
head  to  foot.  She  said  that  she  was  cold,  wet  and  hungry,  and  that 
she  was  going  to  Greenville,  in  which  direction  she  started.  She 
refused  to  return,  and  Schamberger  proposed  to  go  after  her.  Wit- 
ness replied  that  if  they  followed  her  with  the  buggy,  she  would  re- 
fuse to  get  in.  Witness  finally  sent  Schamberger  after  her.  He 
returned  with  her  presently,  and  she  declared  that  she  would  not  go 
home  until  she  had  been  to  Greenville  and  had  something  to  eat 
Accordingly  the  party  drove  into  Greenville,  stopped  in  front  of  the 
coffee  house,  and  procured  some  bread,  meat  and  eggs.  They  then 
drove  back  to  witness's  house. 

On  the  following  Monday  morning  Anna  left  witness's  hoase  to 
go  home.  She  returned  that  night  about  1  o'clock,  when  witness 
asked  her  where  she  had  been,  and  what  she  had  been  doing.  She 
said  that  when  she  went  home  on  that  morning  her  mother  said  to 
her:  ^^Oh,  yes,  I  have  caught  up  with  you;  you  have  been  down 
yonder  to  see  Schamberger."  She  said  that  her  mother  told  her 
that  she  had  disgraced  the  family  and  must  go,  and  that  she  had 
been  in  the  Caddo  bottom  all  day  and  night,  without  a  morsel  of 
food,  and  that  unless  the  witness  would  take  her  in,  she  had  no  idea 
what  she  could  do  or  where  she  could  go.  She  said  also  that  she 
would  have  killed  herself  in  the  bottom,  but  had  no  weapon ;  that 
she  thought  of  drowning,  but  as  she  had  tried  that  means  once^ 
she  had  contracted  an  unexplainable  horror  of  that  manner  of  death. 
When  Schamberger  and  Anna  got  back  to  the  buggy  from  the 
creek,  Anna  said  to  Schamberger:  *' You  got  there  just  in  time  to 
keep  me  from  drowning."  Deceased  weighed  about  one  hundred 
and  twenty-five  pounds.  Witness  identified  the  pistol  in  evidence 
as  the  one  Schamberger  had  on  the  night  of  Anna  Smith's  death. 
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Mrs,  Sarella  Schamberger,  the  wife  of  the  applicant's  brother 
William,  was  the  next  witness  for  the  applicant.  She  testified  that 
she  saw  the  deceased  on  the  Tuesday  before  the  Wednesday  night 
of  her  death.  She  came  to  the  witness's  house,  which  was  situated 
about  one  mile  from  Mr.  Yansiokle's  house,  and  told  witness  that 
her  mother  drove  her  from  home  on  the  day  before,  and  that  she 
had  wandered  in  the  Caddo  bottom  all  day,  and  would  have  killed 
herself  but  had  no  weapon.  She  said,  also,  that  she  would  have 
resorted  to  drowning,  but  a  previous  attempt  had  given  her  a  horror 
of  that  manner  of  death.  She  said,  further,  that  she  had  no  idea 
what  she  could  do  with  herself,  as  she  had  no  friend  unless  Ilenry 
Schamberger  would  still  be  her  friend.  Witness  advised  her  not  to 
harm  herself,  and  to  go  back  homo.  She  replied  that  she  would 
beg  her  bread  before  she  would  return  home;  that  her  father  had 
beaten  her  and  her  mother  had  driven  her  ofif,  deaf  to  her  two 
sisters's  pleading  in  her  behalf. 

Robert  Willis,  the  applicant's  brother-in-law,  testified  in  his  be- 
half that  he  was  familiar  with  the  applicant's  financial  condition. 
He  had  applicant's  notes  and  accounts  in  his  possession,  and  knew 
more  about  applicant's  business  than  anybody  save  the  applicant 
himself.  Applicant  owned  no  property  whatever.  His  brothers 
and  other  relatives  are  all  poor,  and  owned  but  little  property. 
Witness  thought  the  applicant  could  give,  perhaps,  a  four  or  five 
thousand  dollar  bond,  but  was  not  sure  of  even  that.  He  would 
have  to  rely  on  his  relatives,  and  could  not  give  a  larger  bond  than 
for  the  amount  named.  Applicant  did  not  own  the  gin  he  has  been 
running.  The  interest  which  he  owned  in  the  land  on  which  the 
gin  business  was  conducted,  he  deeded  to  Mr.  Kay,  before  Mr. 
Kay's  death.    The  applicant  closed. 

J.  M.  Wilson,  the  first  witness  for  the  State,  testified  that  he  had 
known  the  applicant  since  he  was  quite  a  youth,  but  had  seen  com- 
paratively  little  of  him  since  he  had  lived  in  Hunt  county.  Wit- 
ness met  him  in  Greenville  a  short  time  before  the  death  of  the  de- 
ceased. He  asked  witness  how  he  was  getting  along,  and  if  he  was 
as  wild  as  he  used  to  be.  He  then  remarked  to  the  witness  that  he 
was  still  wild,  and  had  recently  been  in  considerable  trouble  about 
a  woman ;  that  he  and  the  girl  were  all  right,  but  he  was  having 
trouble  with  her  parents,  and  that  his  trouble  about  the  girl  had 
cost  him  heavily  in  money.  He  said,  also,  that  he  apprehended 
trouble  with  the  old  folks  about  the  girl.  He  said  nothing  about 
his  necessity  of  getting  a  woman  out  of  the  way.  He  said  nothing 
about  being  in  danger  of  going  to  the  penitentiary  unless  some  one 
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was  removed  from  his  way  before  the  grand  jury  assembled.  Ap- 
plicant mentioned  no  names  in  this  conversation. 

Cross-examined,  the  witness  testified  that  be  had  long  been  inti- 
mate with  the  applicant  and  other  members  of  his  family.  He  did 
not  regard  applicant's  talk  to  him  as  anything  singular  or  unusaal, 
inasmuch  as  the  two  had  been  pretty  much  raised  up  together. 
Witness  had  been  rather  wild  himself  in  his  youth.  Applicant  did 
not  mention  Anna  Smith's  name  to  witness. 

A.  £.  Waldron  was  the  next  witness  for  the  Stata  He  testified 
that  he  lived  at  Roberts,  Hunt  connty,  Texas.  He  went  to  the  party 
at  Roberts's  house  on  the  night  before  the  killing.  He  saw  the 
applicant,  Mathews,  and  Misses  Anna  Smith  and  Lou.  Yansickle 
there,  about  11  o'clock.  All  of  the  parties  named  seemed  to  be  very 
happy.  Miss  Smith  danced  one  set  with  Doctor  Mings,  a  gentleman 
who  had  a  more  than  ordinary  faculty  of  making  himself  agreeable 
to  ladies,  and  she  seemed  to  enjoy  herself  thoroughly. 

Doctor  T.  E.  Yoakum  was  the  next  witness  for  the  State.  He 
testified  that  he  was  practicing  medicine  under  a  diploma  from  tbo 
Texas  Medical  College,  and  another  from  the  Louisville  Medical 
College.  He  was  called  to  make  a  post-mortem  examination  of  the 
body  of  Anna  Smith,  on  the  day  after  her  death.  Witness  made 
that  examination,  but  did  not  make  an  autopsy.  He  found  a  ragged 
gunshot  woqnd  on  her  left  breast,  between  the  third  and  fourth 
ribs.  The  ball  passed  out  on  a  level  with  its  entrance,  about  the 
third  dorsal  bone.  Witness  could  not  tell  whether  or  not  the  ball 
pnnctured  the  heart.  If  the  heart  was  in  its  normal  position  when 
the  ball  was  fired,  the  witness  was  of  opinion  that  it  was  touched  by 
the  ball.  Witness  also  found  some  bruises  on  the  inside  of  the 
deceased's  right  leg,  between  the  knee  and  the  hip,  and  one  bruise 
on  the  inside  of  the  left  leg,  all  of  which  bruises  appeared  to  have 
been  inflicted  by  the  finger  nails.  They  were  semi-circular  in  shape 
and  had  a  blue  appearance.  Witness  examined  the  deceased's 
vagina,  and  found  it  distended.  It  contained  also  a  deposit  of 
semen,  and  the  witness  believed  it  to  be  masculine  semen,  recently 
deposited.  Ue  examined  that  deposit  under  the  microscope.  He 
extracted  the  deposit  from  the  vagina  by  distending  it  and  using  a 
speculum.  The  examination  disclosed  also  that  the  hymen  of  the 
deceased  was  rqptured,  but  the  rupture  was  an  old  one.  The  hymen 
could  be  Euptured  by  other  means  than  by  cx>pulation.  Witness 
could  not  tell  when  the  deceased's  hymen  was  ruptured,  nor  whether 
it  was  ruptured  by  copulation  or  by  other  means.  Witness  had  not 
known  the  deceased  in  her  life-time,  and  could  not  approximate 
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her  height.  Deceased's  clothes  were  badly  powder-burned,  and  the 
wound  was  very  ragged,  which  was  a  sure  indication  that  the 
weapon  used  in  killing  her  was  held  very  close  to  the  body.  It 
was  the  opinion  of  the  witness,  judging  by  the  deceased's  apparent 
age,  her  appearance,  and  the  course  of  the  ball  as  indicated  by  the 
points  of  entrance  and  exit,  that  it  was  possible  for  her  to  have 
fired  the  fatal  shot  herself.  There  was  a  wound  on  the  deceased's 
right  fore  finger,  between  the  first  and  second  joints,  which  could 
have  been  made  by  the  hammer  of  a  pistol.  It  was  made  by  a 
round  instrument,  such  as  the  hammer  of  a  pistol. 

J.  H.  Cook  testified,  for  the  State,  that  he  lived  about  three 
miles  from  the  point  where  the  deceased  came  to  her  death.  He 
arrived  at  the  scene  of  the  tragedy  with  the  justice  of  the  peace 
early  on  the  morning  of  July  2,  1885.  The  applicant  was  there 
moaning  and  ^Haking  on"  over  the  deceased  when  the  witnes3 
arrived.  Witness  helped  to  dress  the  body,  and  examined  it  in 
doing  so.  The  deceased  wore  a  velvet  jacket  on  the  outside,  and  a 
corset  and  two  light  garments  under  the  black  velvet  jacket.  The 
fatal  ball  passed  through  all  of  the  garments  mentioned,  blacken- 
ing, scorching  and  separating  them  about  the  entrance  of  the 
wound,  and  powder-burning  the  flesh.  The  clothes  were  not  set  on 
fire. 

J.  P.  Powell  testified,  for  the  State,  that  he  lived  in  Hunt  county, 
Texas,  about  one  mile  distant  from  the  point  where  the  deceased 
came  to  her  death.  Witness  heard  the  pistol  shots,  six  in  all,  tired 
at  the  time  of  her  death.  Four  shots  were  first  fired,  and  two  others 
after  some  time.  Four  or  five  seconds  elapsed  between  the  firing  of 
the  first  and  second  shots.  The  third  and  fourth  shots  were  fired  in 
rapid  succession.  Some  little  time  after  the  last  shot  was  fired,  wit- 
ness received  word  from  his  brother  that  a  woman  had  been  killed 
down  the  road.  He  repaired  to  the  point  indicated,  and  found  the 
applicant  down  by  the  body,  weeping  and  "taking  on"  violently. 

J.  R  Powell  testified,  for  the  State,  that  about  daylight  on  the 
morning  of  July  2,  1885,  while  he  was  yet  in  bed,  he  heard  the  re- 
port of  a  pistol.  His  wife,  who  was  up  kindling  a  fire,  asked: 
"What  do  you  think  that  means?"  By  the  time  the  witness  got 
one  foot  on  the  floor  in  the  act  of  getting  out  of  bed,  three  more 
shots  were  fired  in  rapid  succession.  A  man  could  have  possibly 
oounted  ten  between  the  reports  of  the  first  and  second  shots.  Soon 
afterwards  an  empty  buggy  drawn  by  two  horses  passed  the  wit- 
ness's house.  When  first  seen  by  the  witness,  one  of  the  horses 
drawing  the  buggy  was  in  a  gallop  and  the  other  in  a  fast  trot. 
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Soon  afterwards  the  Witness  beard  a  man  ask  the  boy  in  the  yard  if 
he  was  the  roan  of  the  bouse.  The  boy  called  the  witness.  Witness 
went  to  his  door  and  found  Schamberger  on  the  gallery,  and  a  man 
who  called  himself  Williams  sitting  on  the  fence.  Schamberger 
said,  "Hello!  PowelK"  Witness  answered:  "How  do  you  do, 
Henry  ? "  Schamberger  then  said :  "  Miss  Annie  Smith,  one  of  my 
loves,  has  killed  herself,  and  is  lying  dead  in  the  road  down  yonder, 
and  I  Want  a  horse  to  follow  my  team."  Witness  told  him  that  he 
had  only  the  horse  be  was  going  to  use  presently,  and  that  ho 
could  not  get  it.  When  the  witness  first  saw  him  he  had  his  pistol 
in  his  right  band,  and  his  hat  in  his  left.  When  witness  refused  to 
let  him  have  a  horse,  Schamberger  threw  his  pistol  down  on  witness, 
and  said :  "  What  would  you  think  if  I  told  you  I  would  have  it?" 
He  then  said:  "Miss  Anna  Smith  has  killed  herself,  and  I  tried  to 
kill  myself.  I  started  in  to  do  this  thing,  but  didn't  have  the 
nerve.  I  intended  to  kill  myself  too."  He  said  further:  "ByG— d, 
it  will  make  no  diflference;  they  will  hang  me  anyhow." 

About  this  time  Mr.  Yansickle  and  Mr.  Mathews  appeared  in  the 
distance,  in  a  buggy,  coming  towards  witness's  bouse.  As  soon  as 
be  saw  them  Schamberger's  face  brightened  up,  and  be  started 
towards  them,  saying:  "Thank  God,  there  they  come."  He  met 
them,  told  them  that  Miss  Smith  bad  killed  herself,  and  be  got  in 
the  buggy  with  them,  and  went  to  the  body.  Williams,  Johnny 
TSunter  and  the  witness  followed.  Before  reaching  the  body,  wit- 
ness heard  two  shots,  and  presently  met  Mr.  Mathews  and  Miss 
Vansickle  coming  back.  Reaching  the  point  where  the  deceased 
was  killed,  they  found  her  body  lying  some  five  or  six  feet  from 
where  the  buggy  was  said  to  have  stood.  The  applicant  was  dowa 
by  the  body,  weeping  and  talking.  Presently  be  said  that  he 
wanted  some  water,  and  Johnny  Hunter  brought  some  in  a  hat 
Most  of  the  water  leaked  out  of  the  hat.,  and  witness  t©ld  applicant 
to  go  with  him  to  the  creek  and  get  water.  He  complied,  and  after 
he  got  some  water  he  went  to  a  tree,  indicated  a  point  near  it,  and 
said:  "There  is  where  she  sat.  I  would  give  the  world  if  she  was 
back  now  as  then."  Witness  found  a  match  box  near  that  pointy 
which  the  applicant  said  was  his.  Witness  also  noticed  an  impres- 
sion in  the  ground  which  showed  that  a  woman  had  sat  there.  This 
impression  was  about  one  and  a  half  feet  from  the  tree,  and  near 
a  root.  Some  three  or  four  feet  from  the  impression  described,  wit- 
ness saw  the  print  of  a  man's  toes  in  the  sand.  There  were  a  dozen 
or  more  of  such  prints.  Going  back  to  the  body,  applicant  took  off 
bis  coat  and  told  witness  to  put  it  under  the  bead  of  the  deceased. 
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He  then  told  witness  to  cut  some  brash  and  cover  the  body  with  it, 
and  that  he  would  pay  witness  for  his  trouble.  While  he  was  "  tak- 
ing on,"  the  applicant  said  that  he  saw  her  draw  her  last  breath ; 
that  the  last  thing  she  said  was:  "Henry,  don't  do  that;"  that  he 
said  he  would  die  by  her.  He  said  that  be  would  give  the  world  to 
be  able  to  recall  six  hours. 

Cross-examined,  the  witness  testified  that  the  applicant  appeared 
very  much  excited  when  he  reached  witness's  house;  talked  discon- 
nectedly and  at  randoni.  Witness  understood  him  to  be  talking 
about  himself  when  he  said  that  he  had  started  into  the  thing  with 
the  intention  of  carrying  it  out,  and  lost  his  nerve.  He  had  quit 
talking  about  himself  when  witness  saw  him  at  the  body.  He  said 
throughout  that  the  girl  killed  herself. 

Be-examined  by  the  State,  the  witness  testified  that  the  applicant 
told  him  twice  that  he  turned  his  team  loose  in  the  wrong  direction. 
Witness  found  a  piece  of  paper  near  the  body  of  the  deceased,  and 
proceeded  to  read  it.  Applicant,  however,  jerked  it  from  his  hand, 
and  in  doing  so  tore  it  in  twain,  and  threw  the  pieces  down.  Wit- 
ness secured  the  pieces  and  put  them  together,  and  read  the  note  as 
follows:  "I  am  a  dead  man.  She  killed  herself.  If  it  was  to  do 
over  I  would," —  or  "  would  not,"  witness  could  not  now  remember 
which. 

The  statement  of  Mr.  Mathews,  the  escort  of  Miss  Yansickle  on 
the  fatal  night,  testifying  for  the  State,  was  in  substance  the  same 
as  that  of  Miss  Yansickle,  except  as  to  what  transpired  on  Satur- 
day night,  about  which  he  testified  nothing. 

Charley  Simmons  testified,  for  the  State,  that,  returning  home 
with  a  load  of  wood  on  the  Friday  evening  next  after  the  death  of 
Miss  Smith,  be  stopped  his  team  a  few  steps  north  of  the  tree  where 
Miss  Smith  was  said  to  have  been  sitting  when  Mathews  and  Miss 
Yansickle  passed  them,  just  before  the  killing.  Looking  east,  about 
twenty  yards  from  the  tree,  witness  saw  a  discoloration  in  the 
ground  which  he  proceeded  to  examine.  He  found  it  to  be  a  pool 
of  dark  blood,  about  one  foot  in  diameter,  and  from  an  inch  to  an 
inch  and  a  half  deep.  Witness  showed  that  pool  to  Mr.  Powell 
some  days  afterwards,  at  which  time  the  blood  had  dried,  and  the 
place  on  the  ground  had  assumed  a  reddish  or  yellowish  dark  color. 
A  rain  had  fallen  on  it  since  the  witness  first  saw  it.  The  pool  of 
blood  described  was  under  a  tree  about  twenty-five  yards  northeast 
from  the  tree  on  the  branch  where  it  was  said  Miss  Smith  was  sit- 
ting when  Mathews  and  Miss  Yansickle  first  passed  her,  just  before 
her  death.  It  was  about  seventy-five  yards  from  the  point  where 
the  body  was  found. 
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J.  R.  Powell,  recalled  by  the  State,  testified  that  on  his  arrival  on 
the  scene  of  the  killing,  shortly  after  it  happened,  he  carefully  ex- 
amined the  ground  for  blood.  On  Friday  evening  John  Simmons 
called  witness's  attention  to  a  discolored  spot  near  a  tree,' which  he 
insisted  was  a  blood  pool.  Witness  did  not  think  it  a  blood  discol- 
oration. It  was  evident  that  a  horse  had  been  hitched  to  the  tree, 
and  the  discoloration  looked  to  him  more  like  the  effects  of  horse 
urine  tl^an  of  blood.  Witness  passed  over  that  ground  hunting 
traces  of  blood  on  the  day  of  the  killing,  and  saw  none  there, 
though  he  could  not  remember  that  he  particularly  noticed  that 
exact  spot.  If  that  discoloration  was  there  on  that  day,  it  was  cer- 
tainly covered  up,  or  witness  would  have  seen  it. 

Mrs.  Smith,  the  mother  of  the  deceased,  testified,  for  the  State, 
that  Anna,  had  she  lived,  would  have  attained  her  seventeenth  year 
in  October,  1885.  She  was  a  medium  sized  woman.  Anna  left 
home  on  the  Friday  before  the  Wednesday  of  her  death,  to  go  to 
the  house  of  Mr.  Miles  Yansickle,  and  was  to  return  home  on  Sat- 
urday. She  went  with  Miss  Lou.  Vansickle.  She  did  not  return 
until  Monday.  She  left  again  about  noon  on  the  same  day,  and,  ex- 
cept as  she  passed  the  house  and  stopped  for  a  few  minutes  on  Wed- 
nesday evening,  the  witness  saw  no  more  of  her  alive.  She  was 
killed  between  then  and  next  morning. 

Cross-examined,  the  witness  stated  that,  in  opposition  to  the  wishes 
and  commands  of  hei^elf  and  her  husband,  the  deceased  had  for 
some  time  been  keeping  company  with  Henry  Schamberger.  She 
went  to  an  exhibition  at  Caddo  with  Mr.  Schamberger,  about  two 
or  three  weeks  before  the  killing,  leaving  on  Friday  evening  and  not 
returning  until  Saturday  evening.  She  then  told  witness  that  she 
and  Schamberger  stopped  over  night  at  a  school-house  to  avoid  a 
rain.  Her  father  reprimanded  her  severely  for  staying  out  over 
night,  and  attempted  to  whip  her.  She  and  her  father  were  both  in 
liquor.  While  at  home  on  the  Monday  before  her  death,  she  told 
her  sister  about  going  to  the  picnic  at  Wade's  school-house  on  Sat- 
urday, and  to  Oreenville  on  that  night,  for  which  conduct  the  wit- 
ness upbraided  her,  and  told  her  she  should  not  go  with  Schamberger 
any  more.  She  retorted  that  she  would  go  with  him,  and  if  witness 
and  her  father  objected  she  would  leave  home.  Witness  told  her  in 
reply  not  to  do  that,  but  she  said  she  would,  and  she  did  leave. 
Witness  did  not  drive  her  oflf.  Witness  missed  the  deceased  from 
her  bed  one  night,  after  she  professed  to  have  retired.  When  she 
returned,  the  deceased  refused  to  tell  witness  where  she  had  been. 
Witness,  thinking  she  had  been  out  to  meet  Schamberger,  made  her 
sleep  in  her,  witness's,  room  after  that  night.     On  the  Monday  she 
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last  left  home,  Anna  wrote  a  farewell  letter  to  her  family,  on  the 
fly-leaf  of  a  book,  which  letter  the  witness  here  produced,  declaring 
the  same,  signature  and  all,  to  be  Anna's  handwriting.  The  letter 
reads  as  follows: 

**  Good-bye  to  the  family.  Forget,  but  I  will  not  ask  you  to  for- 
give. I  have  disgraced  you,  but  I  will  never  more  impose  myself 
apon  you.  Jim,  I  am  no  one  to  give  advice,  but  do  as  you  are  doing 
now,  and  let  no  one  have  influence  over  you.  Belle,  do  just  the  op- 
posite of  what  your  disgraceful  sister  has  done,  and  the  world  will 
honor  3'ou.  Benla,  mind  Ma,  and  be  a  good  girl.  Ma,  I  am  sorry 
it  is  so  I  have  to  leave  you,  but  it  is  too  late  to  repent  now.  Pa, 
never  spoil  another  one  of  your  children  by  giving  them  too  mnch 
rope.  For  your  soul's  sake,  and  for  the  sake  of  a  family  who  look 
to  yoa  for  support,  quit  the  damnable  cup.  It  has  ruined  you  and 
me.  And  now  forget  that  I  ever  existed.  To  those  who  once  were 
friends  of  mine,  ask  them  to  think  of  me  only  when  I  was  good. 
Now  farewell,  for  time  eternal!  Anna." 

On  her  re-direct  examination  the  witness  described  the  wound  on 
the  body  of  the  deceased,  and  said  that  she  had  seen  the  deceased 
fire  a  gun,  but  did  not  know  whether  or  not  she  could  fire  a  pistol. 

Jeff.  Johnson  testified,  for  the  applicant  (the  State  having  closed), 
that  on  the  evening  of  the  deccased'a  return  from  the  exhibition  at 
Caddo,  spoken  of  by  Mrs.  Smith,  Miss  Belle  Smith,  the  deceased's 
sister,  came  to  the  house  of  the  witness's  brother,  near  by,  to  get 
witness  and  his  brother  to  go  to  Smith's  house,  to  prevent  Smith 
from  injuring  the  deceased.  Arriving  at  the  house  they  found  Smith 
and  his  daughter  on  the  bed  struggling,  both  drunk,  and  both  curs- 
ing the  other.  When  he  was  pulled  off.  Smith  told  his  daughter, , 
the  deceased,  that  if  she  stayed  at  his  house  she  would  have  to  be- 
have. She  replied  that  if  he  said  so  she  could  leave  and  play  **  Jim 
Fisk,"  and  something  else  the  meaning  of  which  witness  did  not 
comprehend.  Witness  had  heard  the  deceased  sing  fragments  of  a 
song  called  ''Jim  Fisk,"  which  he  had  understood  was  a  bawdy 
house  melody. 

jR.  Z.  Porter^  D.  Upthegravey  Perkins  <6  GUhert^  and  Terhune  dk 
Yoakum^  for  the  applicant. 

J.  IL  Burte^  Assistant  Attorney-General,  and  Sherrill  tfe  Austin^ 
for  the  State. 

WiLLsoN,  Judge.    After  a  careful  consideration  of  the  evidence 
in  this  case,  we  have  concluded  that  the  applicant  is  entitled  to  bail, 
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and  that  the  amount  of  his  bail  be  and  is  fixed  at  the  sam  of  $3,000. 
It  is  therefore  ordered  that  said  applicant,  Henry  Scbamberger,  be 
admitted  to  bail  in  said  sam  of  $3,000,  and  that  upon  his  giving 
such  bail  in  accordance  with  law,  he  be  released  from  custody. 

Ordered  accordingly. 
[Opinion  delivered  December  9, 1885.] 


[No.  2127.] 
L.  W.  Flood  u  The  State. 

1«  Municipal  Ck)RPORATiONS,  like  all  other  corporations,  derive  their  powers  from 
legislative  grant,  and  can  do  no  act  for  which  authority  is  not  expressly 
given,  or  may  not  be  reasonably  inferred. 

2.  Same  —  Rules  of  Construction. —  In  construing  the  powers  of  a  corpora- 
tion, whether  public  or  private,,  the  courts  must  adopt  a  strict  rather  than  a 
liberal  construction,  and  must  hold  that  only  such  powers  and  rights  can  be 
exercised  under  charters  as  are  clearly  comprehended  within  the  words  of 
the  grant,  or  derived  therefrom  by  necessary  implication ;  and  in  caae  of 
ambiguity  or  doubt  arising  out  of  the  terms  used  by  the  Legislature,  such 
must  be  resolved  against  the  power. 

8.  Saub— Statute  Construed  — Case  Overruled.— The  effect  of  article  891 
of  the  Revised  Statutes  (the  general  incorporation  act  of  this  State)  is  to 
confer  upon  city  councils  the  power  to  enact  ordinances  declaring  what 
hours  on  Sundays  drinking  houses,  etc.,  shall  be  closed,  but  it  cannot  be 
construed  to  empower  the  councils  to  enact  ordinances  regulating  the  hours 
on  Sundays  when  goods,  etc..  may  be  sold.  In  so  far  as  it  announces  the  con- 
trary doctrine,  the  case  of  Craddock  v.  The  State^  18  Texas  Ct.  App.,  5S7,  is 
overruled.  See  the  opinion  of  Willson,  Judge,  on  the  doctrine;  and  note 
the  dissenting  opinion  of  Hurt,  Judge. 

4.  Same. — An  ordinance  to  be  valid,  unless  special  legislative  authority  be  given 
for  its  enactment,  must  not  conflict  with  a  statute,  but  must  conform  to 
the  laws  of  the  State.  An  ordinance,  therefore,  of  the  council  of  a  city 
organized  under  the  general  incorporation  act,  which  provides  that  mer- 
chants, etc.,  may  seU  goods,  etc.,  on  Sundays,  before  the  hour  of  9  o'clock 
A.  M.  and  after  4  o*clock  P.  M.,  is  invalid,  because  it  is  in  conflict  with  ar- 
ticle 186  of  the  Penal  Code,  which  declares  a  barter  or  sale  of  goods,  wares 
or  merchandise,  etc.,  on  Sundays  a  penal  offense  in  this  State.  But  note  the 
opinion  of  Hurt,  Judge,  dissenting. 

Appeal  from  the  County  Court  of  Smith.    Tried  below  before 
the  Hon.  J.  M.  Duncan,  County  Judge. 

The  conviction  in  this  case  was  for  the  sale  of  intoxicating  liquors 
on  Sunday,  and  the  penalty  imposed  was  a  fine  of 
The  opinions  disclose  the  case. 
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Cone  Johnson  and  T.  O.  WddeHj  for  the  appellant.  It  will  be 
seen  that  the  first  error  assigned  challenges  the  finding  of  the  court 
in  holding  that  art.  391,  Revised  Statutes,  was  repealed  by  art.  186, 
Penal  Code,  by  the  provisions  of  sec.  20,  final  title,  R.  S.  The  Re- 
vised Statutes  and  the  Penal  Oode  were  adopted  by  the  Sixteenth 
Legislature  on  the  same  day,  as  the  work  of  the  codifiers,  and  as  a 
new  compilation  of  the  laws  of  the  Stat^  While  each  has  its  own 
enacting  clause,  they  may  be  considered,  and  are  to  all  intents  and 
purposes,  one  act,  and  the  provisions  of  section  20,  final  title,  apply 
only  to  other  separate  and  distinct  acts  of  the  Sixteenth  Legislature 
on  the  same  subjects  as  those  contained  in  the  Revised  Statutes,  or 
such  changes  therein  as  the  Legislature  might  deem  necessary. 
For  illustration:  If  the  Sixteenth  Legislature  had  passed  another 
act  defining  the  powers  of  cities,  and  the  provisions  of  such  act  had 
conflicted  with  the  power  granted  in  the  Revised  Statutes,  such 
other  act  would  have  been  the  law  of  the  State,  '^  the  Revised  Stat- 
utes to  the  contrary  notwithstanding."  Now,  if  the  Sixteenth 
Legislature  had  passed  such  an  act  as  the  one  referred  to  above,  in 
the  absence  of  section  20  there  would  have  been  difficulty  in  arriv- 
ing at  the  legislative  intent  and  in  determining  which  should  prevail, 
and  to  free  such  question  from  controversy  and  doubt  section  20 
was  passed.  That  this  section  did  not  apply  to  conflicts  between 
the  Revised  Statutes  and  the  Penal  Code  may  be  seen  from  the  case 
of  French  v.  The  State,  14  Texas  Ct.  App.,  76,  wherein  it  is  held 
that,  in  a  conflict  between  art.  3635,  R.  S.,  and  art.  398,  P.  C,  the 
Hevised  Statutes  will  prevail.  Again,  that  the  court  of  appeals  did 
not  consider  section  20  as  applicable  to  conflicts  between  the  Revised 
Statutes  and  the  Penal  Code  will  clearly  appear  from  the  case  of 
Harris  v.  The  State,  9  Texas  Ct.  App.,  308,  wherein  it  is  held  that 
there  was  a  conflict  between  art.  4666,  R  S.,  and  art.  368,  P.  C, 
the  latter  prohibiting  certain  games  licensed  by  the  former,  and  yet 
the  courts  of  the  country  were  powerless  to  enforce  the  gaming  law 
until  this  conflict  was  ended,  not  by  section  20,  final  title.  Revised 
Statutes,  but  by  an  act  of  the  Seventeenth  Legislature  (Acts  17th 
Leg.,  pp.  56,  68  and  59).  (See  Jieeves  v.  The  State,  12  Texas  Ct. 
App.,  109.)  It  is  submitted,  however,  that  there  is  not  such  a  con- 
flict between  art.  186  and  art.  391,  R  S.,  as  that  the  one  roust  en- 
tirely destroy  the  effect  of  the  other,  for,  when  taken  together  and 
given  the  construction  for  which  we  contend,  they  both  may  stand. 

It  is  claimed  by  the  appellant  that  art.  391,  R  S.,  gave  to 
cities  the  power  to  permit  the  sale  of  liquors  within  their  corporate 
limits  during  certain  hours  on  Sunday.    The  trial  judge,  as  will  be 
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seen  from  the  third  assigned  error,  held  that  such  a  construction 
was  contrary  to  the  provisions  of  art.  342,  which  provides  that  '^  Cities 
may  ordain  and  establish  such  acts,  laws,  regulations  and  ordinances 
not  inconsistent  with  the  Constitution  and  laws  of  this  State."  This 
latter  article,  it  is  submitted,  is  like  the  former  —  an  atBrmative 
grant  of  power.  It  does  not  negatively  say  that  cities  shall  not 
pass  acts  and  regulations  Jnconsistent  with  the  laws  of  the  State, 
where  that  power  is  specially  delegated,  but  is  a  general  grant  of 
power  to  pass  all  acts  not  inconsistent  with  State  law,  and  under  it 
the  cit}'  government  would  be  confined  to  the  passage  of  such  rega- 
lations  only  as  were  consistent  with  the  laws  of  the  State.  Bat 
art.  391  was  intended  to  confer  upon  municipal  corporations  an  ad- 
ditional power,  and  specially  delegates  to  them  specific  authority  to 
supersede  the  Stale  law  within  their  territory  upon  this  subject  by 
such  regulations  as  to  them  might  seem  proper.  If  art.  391  con- 
ferred no  greater  authority  than  did  art.  342,  why  the  necessity  for 
art.  391?  "  Why  this  iterance?"  It  would  be  mere  surplusage,  a 
construction  which  will  not  be  accepted  so  long  as  any  reasonable 
meaning  can  be  given  it. 

The  fourth  error  assigned  brings  in  review  that  part  of  the  trial 
court's  conclusion  of  law  which  holds  that  the  city  of  Tyler  could 
not  abrogate  the  State  law  within  its  bounds,  if  that  authority  was 
specially  delegated.  Such  a  doctrine  is  not  supported  in  reason  and 
is  not  taught  in  the  books. 

Fifth  error  assigned  complains  of  that  part  of  the  court's  finding 
which  holds  that  art.  391  gives  the  power  to  pass  such  regulations 
only  as  are  consistent  with  art.  186,  P.  C.  There  would,  as  stated 
in  Craddock's  case,  have  been  no  necessity  for  giving  to  cities  the 
power  to  prescribe  hours  unless  the  law  intended  that  the  prohibi- 
tion might  last  for  a  less  number  of  hours  than  those  already  fixed 
by  law.  The  hours  at  which  these  places  should  be  closed  on  Sunday 
were  already  fixed  by  the  general  law.  Was  it  intended  to  give  to 
cities  the  power  only  to  prescribe  the  same  hours  in  order  that  it 
might  add  their  little  anathema  to  this  offense? 

The  court  held  that  the  ordinance  in  question  did  not  provide  for 
the  closing  of  houses  on  Sunday,  nor  prescribe  hours  for  closing 
them.  From  an  inspection  of  the  ordinance  it  will  be  seen  that  the 
city  council  have  permitted  the  sale  of  merchandise  on  Sunday  before 
the  hours  of  9  A.  M.  and  after  4  P.  M.,  leaving  the  State  Sunday  law 
in  full  force  and  effect  between  these  hours.  The  State  law  pre- 
scribes the  hours  of  12  Saturday  night,  and  the  same  hour  Sunday 
night.    The  city  of  Tyler,  acting  within  the  scope  of  her  authority. 
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has  prescribed  other  hoars,  to  wit:  9  A.  M.  and  4  P.  M.  on  Sunday. 
Does  this  not  prescribe  the  hours  when  they  shall  be  closed?  The 
mayor  has  the  same  jurisdiction  as  a  justice  of  the  peace,  and  may, 
and  in  fact  does,  try  oiGfenses  against  the  State  Sunday  law  when 
committed  between  the  hours  of  9  A.  M.  and  4  P.  M.  So  that,  in 
fact,  the  hours  prescribed  for  the  closing  of  saloons  in  Tyler  are  9 
A.  M.  and  4  P.  M. 

There  is  no  question  as  to  the  facts.  The  city  of  Tyler  is  duly 
incorporated  under  the  general  law;  the  legal  enactment  and  pro- 
mulgation of  the  ordinance  is  not  questioned.  The  appellant  com- 
plied fully  with  the  conditions  of  the  ordinance,  and  was  acting 
under  its  protection. 

From  these  facts  and  the  principles  announced,  we  conclude: 

1st.  That  art.  391,  R.  S.,  is  not  repealed  by  art.  186,  P.  C,  by  the 
provisions  of  sec.  20,  final  title,  R  S. 

2d.  That  art.  391,  R.  S.,  is  not  repealed  by  implication  by  art.  186, 
P.  C,  or  its  amendment. 

3d.  That  article  391  is  not  in  conflict  with  article  342. 

4th.  That  article  391  gives  to  cities  the  power  to  prescribe  other 
hours  than  those  provided  by  the  general  law  of  the  State. 

5th.  That  the  city  of  Tyler,  acting  under  this  authority,  has,  by 
ordinance,  prescribed  the  hours  of  9  A.  M.  and  4  P.  M.,  and  the 
ordinance  is  a  bar  to  the  prosecution. 

J.  n,  Burta^  Assistant  Attorney-General,  for  the  State. 

WiLLsoN,  Judge.  The  city  of  Tyler  was  incorporated  under  the 
general  incorporation  act,  title  XYII  of  the  Revised  Statutes,  and 
its  city  council,  under  article  391,  Revised  Statutes,  is  clothed  with 
the  power ''  to  close  drinking-houses,  saloons,  bar-rooms,  beer-saloons, 
and  all  places  or  establishments  where  intoxicating  or  fermented 
liquors  are  sold,  on  Sundays,  and  prescribe  hours  for  closing  them, 
and  also  all  places  of  amusements  and  business.'' 

Article  186  of  the  Penal  Code  makes  it  a  penal  ofifense  for  any 
merchant,  grocer,  or  dealer  in  wares  or  merchandise,  or  trader  in 
any  lawful  business  whatever,  to  barter  or  sell  on  Sunday,  etc. 

The  city  council  of  Tyler  enacted  an  ordinance  which  in  sub- 
stance allows  a  merchant,  etc.,  to  sell  goods,  etc.,  on  Sunday  before 
9  o'clock  A.  M.  and  after  4  o'clock  P.  M.  This  ordinance  is  in 
direct  conflict  with  article  186  of  the  Penal  Code,  above  cited. 

Did  the  city  council  have  the  authorit}'  to  enact  this  ordinance, 
and  thereby  abrogate  in  part  the  penal  statute  cited?  This  is  the 
single  question  presented  in  this  case.  Whatever  power  the  council 
bad  must  be  derived  from  and  measured  by  the  city  charter.    A 
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municipal  corporation,  like  all  other  corporations,  derives  its  powers 
from  legislative  grant,  and  can  do  no  act  for  which  authority  is  not 
expressly  given,  or  may  not  be  reasonably  inferred.  (1  Dillon, 
Munic.  Corp.,  §§  89-91,  and  notes;  Bryan  v.  Page^  61  Texas,  532.) 

It  is  contended  by  appellant's  counsel  that  article  391  of  the  Ke- 
vised  Statutes,  above  quoted,  and  which,  as  before  stated,  is  incor- 
porated in  and  a  part  of  the  charter  of  the  city  of  Tyler,  does  con- 
fer npon  the  council  of  said  municipality  the  power  to  enact  the 
ordinance  in  question,  ^o  other  authority  for  such  power  is  claimed 
than  said  article  891,  nor  is  such  authority  to  be  found  in  any  other 
provision  of  the  charter. 

Now  what  power  is  granted  by  article  391?  It  is  to  close  drink- 
ing-houses,  etc.,  where  liquors  are  sold  on  Sundays,  and  prescribe 
hours  for  clodng  them.  This  is  oU  the  power  conferred.  It  cer- 
tainly does  not  expressly  confer  the  power  to  permit  the  sale  of 
goods,  etc.,  in  violation  of  the  State  penal  law.  It  confers  no 
power  whatever  to  regulate  in  any  manner  the  sale  of  goods  on 
Sunday.  It  has  no  reference  to  that  subject.  The  penal  statute 
relates  expressly  and  exclusively  to  the  saf^  or  barter  of  goods,  eta, 
on  Sunday.  It  does  cot  prohibit  the  keeping  open  of  the  establish- 
ments where  such  sales  are  made.  It  is  not  an  offense  under  the 
statute  to  keep  open  on  Sunday  a  drinking-house,  bar-room,  beer- 
saloon,  etc.  Such  establishments  may  be  kept  unclosed  during  the 
whole  of  Sunday  without  violating  any  law  of  the  State.  The 
State,  by  its  legislation,  leaves  the  municipal  governments  to  regu- 
late that  matter,  and  gives  them  the  power,  if  they  see  proper  to 
use  it,  to  close  these  establishments  on  Sunday,  and  to  prescribe  the 
hours  of  closing. 

It  cannot  be  reasonably  contended  that  article  391  of  the  charter 
impliedly  authorizes  the  city  council  to  legislate  as  to  the  sale  of 
goods,  etc.,  on  Sunday.  There  is  not  a  word  in  the  article  which 
would,  in  our  opinion,  justify  such  implication.  In  construing  the 
powers  of  a  corporation,  whether  public  or  private,  the  courts  adopt 
a  strict  rather  than  a  liberal  construction,  holding  that  only  such 
powers  and  rights  can  be  exercised  under  charters  as  are  clearly 
comprehended  within  the  words  of  the  grant,  or  derived  therefrom 
by  necessary  implication ;  and  in  case  of  ambiguity  or  doubt  arising 
out  of  the  terms  used  by  the  Legislature,  such  must  be  resolved 
against  the  power.  (1  Dillon,  Munic.  Corp.,  p.  118  and  note  3.) 
Applying  this  rule  of  construction  to  the  charter  of  the  city  of 
Tyler,  it  nowhere  by  its  words  expressly  or  by  necessary  implica- 
tion empowers  the  council  to  enact  the  ordinance  in  question.  It 
follows,  therefore,  that  the  ordinance  is  vUra  vires  and  void. 
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This  view  is  in  conflict  with  the  decision  in  Craddock  v.  The  StaUy 
18  Texas  Ct.  App.,  567.  In  that  case,  however,  the  precise  question 
we  have  discussed  here  was  not  presented,  and  did  not  occur  to  the 
court.  We  are  now  convinced  that  in  that  case  we  erred  in  holding 
that  article  391  conferred  any  authority  to  permit  sales  on  Sunday, 
and  that  decision  is  therefore  overruled. 

Again,  the  ordinance  in  question  is  invalid,  we  think,  upon  another 
ground.  It  is  in  direct  conflict  with  the  penal  statute.  (Penal 
Code,  art.  186 ;  Amended  Gen'l  Laws  18th  Leg.,  p.  66.)  An  ordi- 
nance, to  be  valid,  unless  special  legislative  authority  be  given  for 
its  enactment,  must  not  conflict  with  a  statute,  but  must  conform  to 
the  laws  of  the  State.  (1  Dillon,  Munic.  Corp.,  §  319;  Augerhoffei* 
V.  The  State^  15  Texas  Ct.  App.,  613.)  As  we  have  seen,  the  ordi- 
nance in  question  was  not  authorized  by  any  legislation,  either  gen- 
eral or  special. 

We  deem  it  unnecessary  to  discuss  several  questions  which  were 
discussed  before,  and  determined  by,  the  learned  trial  judge,  and 
which  have  been  ably  presented  to  this  court  by  the  brief  and  argu- 
ment of  appellant's  counsel.  We  find  in  the  record  the  conclusions 
of  fact  and  of  law  of  the  learned  judge  who  tried  the  case,  and  in 
his  conclusions  of  law  he  shows  lucidly  and  convincingly  the  inva- 
lidity of  the  ordinance.  Referring  to  said  ordinance  he  says:  '^The 
ordinance  is  a  peculiar  one.  It  does  not  provide  for  the  closing  of 
houses,  nor  prescribe  hours  for  closing  them.  It  provides  no  pen- 
alty. It  is  a  grant  of  license  to  do  that  which  is  forbidden  by  the 
Penal  Code,  and  not  a  penal  regulation  or  restraint.  It  is  mani- 
festly intended  directly  to  repeal  article  186  of  the  Penal  Code  and 
the  amendment  thereto,  in  so  far  as  said  article  applies  to  the  city 
of  Tyler,  as  to  sales  made  before  9  A.  M.  and  after  4  P.  M.  on  Sun- 
days. Hence  I  conclude  that  the  said  ordinance  is  not  valid,  because 
not  authorized  by  said  article  391  or  by  title  XYII  of  the  Revised 
Statutes."  We  are  clearly  of  the  opinion  that  this  conclusion  of 
the  learned  judge  is  correct.  With  respect  to  other  conclusions  of 
law  arrived  at  by  the  judge  and  incorporated  in  the  record,  we  ex- 
press no  opinion,  as  the  above  conclusion,  in  which  we  concur,  dis- 
poses finally  of  the  case. 

The  judgment  is  affirmed. 

DISSENTING   OPINION  OF   HUET,   J. 

Hurt,  Judge.  While  it  is  very  unpleasant  for  me  to  disagree 
with  my  brethren,  yet  I  must  dissent  from  the  opinion  and  concln- 
sion  reached  in  this  case. 
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The  position  assamed  in  the  opinion  of  Judge  Willson  is  that,  as 
article  186  of  the  Penal  Code  makes  it  a  penal  offense  for  any  mer- 
chant, grocer  or  dealer  in  wares  or  merchandise,  or  trader  in  any 
lawful  business  whatever,  to  barter  or  sell  on  Sundai/j  article  391, 
Eevised  Statutes,  does  not  give  the  city  authority  to  permit  a  citi- 
zen of  the  city  to  sell  or  barter  on  Sunday.  That  the  power  to  pre- 
scribe the  hours  for  closing  the  business  houses  on  Sunday  is  no 
authority  to  permit  selling  or  bartering  on  Sunday;  and  hence,  there 
is  no  conflict  between  article  391,  Revised  Statutes,  and  article  186, 
Penal  Code.  That  the  penal  statute  relates  expressly  and  exclusively 
to  the  sale  or  barter  of  wares,  etc.,  on  Sunday ;  that  it  does  not  pro- 
hibit the  keepins^  open  those  establishments  where  such  sales  are 
made;  that  this  matter,  to  wit,  the  closing  up  such  houses,  is  given 
over  to  the  cities.  In  short,  that  all  the  authority  which  can  be 
derived  from  article  391  is  to  prescribe  the  hours  for  closing — shut- 
ting up  —  certain  business  houses  on  Sunday. 

What,  therefore,  does  the  word  "closing"  mean  as  used  in  article 
391?  Is  it  simply  to  shut  the  doors  of  the  business  houses?  Let  ns 
suppose  that  we  had  no  law  punishing  the  selling  or  bartering  on 
Sunday;  that  article  186  of  the  Penal  Code  did  not  exist;  and  that 
under  article  391  the  city  should  prescribe  that  such  houses  should 
be  closed  from  9  A.  M.  to  4  P.  M.,  annexing  a  penalty  for  a  viola- 
tion of  such  ordinance.  A  is  charged  with  selling  whisky  or  goods 
after  9  A.  M.  and  before  4  P.  M.  on  Sunday.  The  proof  shows  the 
sale,  but  that  the  doors  of  the  house  were  closed.  Would  A  be 
guilty? 

In  Kurtz  v.  T/ie  People^  33  Mich.,  279,  the  defendant  was  prose- 
cuted to  conviction  for  selling  liquors  at  retail  on  Sunday,  under  a 
certain  clause  of  the  statute  which  reads,  '^all  saloons,  restaurants, 
bars,  bar-rooms  in  towns  or  otherwise,  and  all  places  of  public  resort 
where  intoxicating  liquors  are  sold,  either  at  wholesale  or  retail, 
shall  be  closed  on  Sunday;  "  and  the  statute  further  provided  that 
^'any  person  who  shall  violate  any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  $25  nor  more 
than  $100,"  etc. 

When  this  case  was  decided  the  supreme  court  of  Michigan  was 
composed  of  Ooolcy,  CampbelF,  Marston  and  Graves.  Judge  Camp- 
bell, who  delivered  the  opinion  of  the  court,  says:  "There  is  no 
ambiguity  in  this  statute.  It  very  clearly  intends  to  close  up  the 
places  named  against  liquor  selling  on  Sundays.  ...  It  is  not 
important  on  this  record  to  examine  critically  into  the  meaning  of 
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the  term  *  closed  '  as  applicable  to  houses,  rooms  or  parts  of  rooms. 
It  is  clearly  meant  that  the  sales  at  least  shall  he  entirely  stopped^  and 
the  traflSc  shut  off  effectually,  so  that  drinking^  and  the  conven- 
iences for  drinking,  shall  be  no  longer  accessible,  and  those  who  fre- 
quent theni  for  that  purpose  shall  be  dispersed.  Common  sense  will 
dispose  of  such  cases  readily  enough.  Everybody  knows  practically 
"what  closing  a  saloon  or  drinking  place  means,  and  there  is  no 
occasion  for  seeking  or  solving  imaginary  difficulties.'' 

It  follows,  therefore,  that  if  the  law  declares,  under  penalty,  that 
certain  business  houses  shall  be  closed  on  Sunday,  or  any  other  day 
or  time,  the  business  pursued  or  carried  on  in  such  houses  shall 
cease, —  be  suspended.  Not  merely  that  the  doors  of  such  houses 
shall  be  shut,  but  that  the  traffic  or  business  shall  be  entirely  shut 
off  effectually. 

If,  therefore,  to  "  close  '*  a  house  means  to  effectually  stop  the 
business  or  traffic  of  such  house,  and  the  city  has  the  power  and 
authority  to  prescribe  at  what  hours  the  business  or  traffic  shall 
cease  on  Sunday  by  ordering  the  houses  to  be  closed,  most  evidently 
a  failure  to  close  before  or  after  the  time  prescribed  would  not  be  a 
violation  of  either  the  Penal  Code  or  of  the  city  ordinance.  For 
if  the  cit3'  has  the  right, —  power, —  to  saj'  when, —  at  what  hour, — 
the  houses  shall  be  closed,  it  has  the  right  to  permit  the  houses  to 
be  kept  open  before  and  after  the  time  prescribed  for  closing  the 
same.  I  mean  by  closing  and  opening,  that,  if  closed,  the  business 
or  traffic  shall  cease;  if  open,  that  the  business  or  traffic  carried  on 
in  such  house  may  continue.  The  power  to  close  a  house  means  to 
effectually  stop  the  traffic  or  business  of  such  house;  and  from  such 
power  being  granted,  when  exercised  by  the  city,  it  is  implied  that 
those  engaged  in  the  business  may  keep  open,  sell  or  barter  on  Sun- 
day, before  and  after  the  time  prescribed  for  closing  these  houses. 
To  bold  otherwise  would  convert  the  law  into  a  snare  and  a  decep- 
tion. 

The  city  orders,  under  the  statute  of  the  State,  that  certain  busi- 
ness houses  be  closed  from  9  A.  M.  to  4  P.  M.  on  Sunday.  The 
merchant,  grocer  or  saloon-keeper  obeys  the  order.  He  is  neverthe- 
less prosecuted  for  selling  on  Sunday.  He  pleads  the  general  act  of 
the  Legislature  giving  to  his  city  authority  to  prescribe  the  hours  for 
closing  liis  house  on  Sunday,  and  the  ordinance.  The  State  replies 
this  may  be  so,  but  she  prescribed  from  12  Saturday  night  to  12  Sun- 
day night,  and  the  city  from  9  until  4;  therefore  there  was  no  time 
allowed  for  selling,  etc.  The  merchant  replies  that  he  is  of  the 
opinion,  if  this  be  so,  that  there  has  been  "  much  ado  about  nothing," 
and  that  law  is  a  very  strange  thing  anyway. 
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The  next  position  of  Jadge  Willson  is  that  the  ordinance  is  in 
direct  conflict  with  the  penal  statute  (Penal  Code,  art.  186),  and  is 
for  this  reason  invalid.  Now,  in  one  sense  there  is  a  conflict  and 
in  another  there  is  not  Mr.  Dillon,  treating  on  conflicts  between 
charters  and  a  general  law  of  the  State,  says:  "It  is  a  principle  of 
very  extensive  operation  that  statutes  of  a  general  nature  do  not  re- 
peal^ by  implication,  charters  and  special  acts  passed  for  the  benefit 
of  particular  municipalities;  but  they  do  so  when  this  appears  to 
have  been  the  purpose  of  the  Legislature.  If  both  the  general  and 
the  special  acts  can  stand,  they  will  be  construed  accordingly.  If 
one  mitst  give  way,  it  will  depend  upon  the  supposed  intention  of  the 
law-makers,  to  be  collected  from  the  entire  legislation,  whether  the 
charter  is  superseded  by  the  general  statute;  or  whether  the  special 
charter  provisions  apply  to  the  municipality,  in  exclusion  of  the 
general  enactment.  So,  particular  provisions  of  charter  should  be 
read  and  construed  in  the  light  of  the  whole  instrument,  of  all  pre- 
ceding charters,  of  the  general  legislation  of  the  State,  and  of  the 
object  of  the  Legislature  in  the  erection  of  municipalities."  (Dil- 
lon's Mun.  Corp.,  sec.  87.) 

It  will  be  seen  that  we  have  general  legislation  on  a  particular  sub- 
ject in  article  186,  Penal  Code,  and  special  legislation  on  the  same 
subject  in  article  391,  Revised  Statutes.  This  being  the  case,  what 
is  the  rule?  It  is  that  general  legislation  must,  in  the  absence  of 
anything  showing  a  different  intent  on  the  part  of  the  Legislature, 
give  way  to  inconsistent  special  legislation  on  the  same  subject 
(See  these  authorities:  State  v.  Morristovm^  33  N.  J.  (Law),  57; 
Cross  V.  Morristown,  3  C.  E.  Green  (18  N.  J.  Eq.),  305;  StaU 
V.  Trentony  7  Vroom,  198;  State  v.  Bronin,  3  Zabr.,  484:;  State  v. 
Clarky  1  Dutch.,  64;  State  v.  Jersey  Oity,  5  id.,  170;  Jersey  City  v. 
jep^Co.,  20  N.  J.  Eq.,  360;  Goddard,  In  re,  16  Pick.,  504;  E.  R 
Co.  V.  Alexander,  17  Gratt.,  176.) 

When  considered  in  this  light,  there  is  no  conflict.  The  general 
law  operates  all  over  the  State,  as  well  in  incorporated  cities  as  else- 
where, with  power  to  the  cities  to  change  the  law  within  the  city 
limits. 

But  concede  the  conflict,  being  general  and  special  legislation  on 
a  particular  subject,  if  there  is  a  conflict,  the  general  law  must  yield 
to  the  special,  unless  the  legislative  intent  appears  otherwise. 
Prima  facie,  therefore,  the  special  law  prevails,  and  where  in  the 
whole  range  of  legislation  have  we  any  evidence  of  legislative  in- 
tention that  the  general  law  shall  prevail!  The  rule  is  that  the 
special  legislation  shall  prevail  unless  something  appears  showing  a 
different  intent  on  the  part  of  the  Legislature,  and  we  have  not 
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found  an  expression  from  our  Legislature  anywhere  evidencing  a 
different  intention. 

In  support  of  the  proposition  that,  as  the  ordinance  is  in  direct 
conflict  with  the  general  law  and  is  therefore  invalid,  Judge  Willson 
cites  §  319,  Dillon's  Mun.  Corporations.  In  this  section  Mr.  Dillon 
is  not  treating  of  conflicts  in  charters  and  general  laws,  but  alone 
upon  the  power  of  corporations  to  pass  by-laws  without  grant  of 
power  therefor.  In  this  case  there  is  express  authority  given  the 
city  to  prescribe  the  hours  for  closing  certain  houses.  Under  this 
special  grant  of  power  the  city  claims  the  right  to  pass  an  ordinance 
prescribing  the  hours,  and  that,  when  such  ordinance  is  made,  it 
supersedes  the  general  law  upon  this  particular  subject.  If  there 
be  no  such  authority  granted,  it  is  evident  that  the  ordinance  is  void 
for  want  of  authority  to  pass  it 

We  have  given  our  views  on  this  subject  in  Craddock  v.  TheState^ 
18  Texas  Ct.  App.,  667,  and  I  do  not  feel  disposed  to  elaborate  fur- 
ther. But  it  may  be  urged  that  in  the  Craddock  case  the  city  had 
a  charter  in  which  this  provision  was  contained.  This  is  true,  but 
the  act  of  1875  (March  15)  is  the  charter  of  any  town  or  city  in 
this  State  which  may  organize  under  its' provisions,  to  the  same  pur- 
pose and  effect  as  would  be  a  special  charter;  and  the  powers 
granted  by  the  general  act  of  March  15,  1875,  will  be  construed  as 
favorably  to  the  city  as  if  granted  by  a  special  act  or  charter. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed  and 
the  case  ordered  dismissed. 

Affirmed. 

[Opinions  delivered  December  16,  1885.] 


[No.  2126.] 
IvEN  Thompson  v.  The  State. 

1.  pRAcmcE  —  JuRT  Law.— Trial  courts  can,  ordinarily,  act  upon  excuses  ten- 

dered by  a  special  venireman  only  when  he  has  been  caUed,  placed  in  the 
jury  box,  and  sworn  to  answer  questions  touching  his  qualifications  to 
serve  as  a  juror ;  and,  ordinarily,  it  is  only  by  the  consent  of  parties  that  an 
excuse  can  be  accepted  from  a  juror  unless  he  is  present  and  makes  it  in 
person. 

2.  Same. —  If,  however,  upon  the  call  of  the  venire  it  satisfactorily  appears 

that  a  venireman  whose  name  is  called  is  absent  on  account  of  sickness  or 
other  unavoidable  cause  over  which  he  has  no  control,  the  court  is  author- 
ized to  excuse  him.  But  when  the  court  exercises  this  authority  without 
the  consent  of  parties,  or  over  the  objection  of  the  defendant,  it  should  be 
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only  done  upon  the  most  satisfactory  evidence  of  unavoidable  necessity, 
and  even  then,  an  attachment  is  available  to  test  the  bona  fides  of  the 
excuse.  Upon  the  certificates  of  physicians  certifying  to  their  ffickness. 
the  veniremen  excused  in  this  case  were  excused  when  their  names  were 
called  regularly  on  the  list  To  this  action  of  the  court  the  defendant  ex- 
cepted. Held,  that,  as  the  defense  failed  to  apply  for  an  attachment  to 
verify  the  bona  fides  of  the  excuse,  this  court  will  not  revise  the  action  of 
the  trial  court 

8.  Sams  — Qualifications  of  Jubors.— A  juror  is  not  disqualified  by  the 
mere  fact  that  he  has  heard  the  evidence  adduced  on  a  former  trial  of  the 
case.  It  follows  that  a  juror  who  answers  on  his  voir  dire  that  though  be 
has  heard  the  evidence  adduced  in  the  trials  of  the  defendant's  co-defend- 
ants, and  approved  their  conviction,  he  had  no  opinion  as  to  the  guilt  or 
innocence  of  the  defendant,  and  could  try  him  fairly  and  impartially,  is 
not  thereby  disqualified.  The  disqualifying  conclusion  must  involve  the 
guilt  or  innocence  of  the  accused,  to  the  extent  that  it  will  influence  hii 
verdict 

4.  Same. — A  mere  impression,  founded  upon  the  testimony  elicited  on  a  former 
tilal  of  the  case  (or  the  trial  oi  accomplices),  unless  it  will  influence  his 
judgment  in  finding  a  verdict,  will  not  disqusUify  a  juror. 

6.  Same. —  The  copy  of  the  venire  facias  served  on  the  defendant  contained 
the  name  of  D.  T^.  H.  as  a  venireman.  When  the  name  was  called,  W. 
D,  H.,  the  father  of  D.  W.  H.,  who  lived  with  him,  answered,  and  it  was 
shown  that  W.  D.  H.,  and  not  D.  W.  H.,  had  been  summoned.  The  oonit 
sustained  the  defendant's  objection  to  W.  D.  H.,  and  stood  him  aside,  bat 
refused  an  attachment  for  D.  W.  H.  Held,  correct,  because  the  proper 
practice  is  to  stand  aside  a  juror  who  was  misnamed  in  the  copy  of  the 
special  ventre  served  upon  the  defendant  and  an  attachment  is  available 
only  to  bring  before  the  court  a  juror  who  has  been  summoned  and  ia 
absent 

6.  Same. — Persons  with  conscientious  scruples  against  the  infliction  of  the  death 

penalty  are  incompetent  jurors,  notwithstanding  the  statute  permits  the 
jury  to  assess  the  punishment  at  imprisonment  for  life. 

7.  Same.—  One  of  the  disqualifications  of  a  juror  is  that  he  has  served  as  a 

juror  for  six  days  during  the  preceding  six  months  in  the  district  court  or 
during  the  preceding  three  months  in  the  county  court.  Held,  that  service 
as  a  juror  for  but  four  days  is  not  a  disqualification. 

8.  Same. —  The  trial  court  did  not  err  in  refusing  to  permit  the  defendant  to 

challenge  a  juror  peremptorily  after  he  had  exhausted  his  twenty  peremp- 
tory challenges.  His  recourse  against  an  objectionable  juror  at  such  time 
was  by  challenge  for  cause,  and,  if  the  court  had  erroneously  foix^  the 
juror  upon  him,  the  error  would  be  ground  for  reversal. 

.9.  Same  —  Evidence.—  The  trial  court  properly  permitted  a  witness  to  testify 
that  immediately  after  the  shooting,  he  heard  the  voice  of  one  of  the  de- 
fendant's accomplices  exclaim:  '*0h  yes,  boys,  that  got  him!*'  because, 
being  made  at  the  time  and  place  of  the  homicide,  the  exclamation  was 
part  of  the  res  gestae  The  rule  is  that  whatever  is  said  or  done  at  the  time 
of  the  transaction  by  any  of  the  participants  is  a  part  of  the  transaction 
itself,  and  is  not  hearsay. 

10.  Sams. —  A  State's  witness  having  described  the  peculiarity  of  a  certain  track 
seen  by  him  at  the  {dace  of  the  homicide  was  permitted,  over  objection,  to 
testify  that,  thereafter,  at  the  examining  trial  he  saw  on  the  foot  of  one  of 
the  defendant's  alleged  accomplices,  a  boot  which  would  have  ma^  such 
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a  track  as  the  one  he  saw  at  the  said  place.  Hdd^  correct,  the  evidence 
being  admissible  in  this  case  as  tending  to  throw  light  upon  the  trans- 
action. 

11.  Same. — In  view  of  evidence  of  a  conspiracy  between  the  defendant  and  his 

alleged  accomplices,  K.  and  H^,  to  kill  the  deceased,  it  was  proper,  in  order 
to  show  motive,  to  permit  the  State  to  prove  the  ill  feeling  existing,  prior 
to  the  homicide,  between  K.  and  H.  and  the  deceased. 

12.  Same. —  It  was  not  error  to  permit  the  constable  who  served  the  process  in 

certain  cases  pending  in  the  justice's  court  to  testify  that  he  knew  such 
cases  were  or  had  been  pending  in  the  said  court,  without  first  producing 
the  record  of  the  justice's  court.  But  if  the  record  was  the  best  evidence, 
the  ruling  in  this  case  was  immaterial  error,  inasmuch  as  the  matters  per* 
taining  to  the  cases  in  the  justice's  court  were  proved  by  other  legitimate 
evidence. 
la  Same — Confessions  —  Case  Stated.—  A  confession,  to  be  admissible  in  evi- 
dence if  the  party  was  in  custody  or  arrest  when  it  is  made,  must  be 
'*  freely  made  without  compulsion  or  persuasion,"  and  voluntarily  made 
after  he  has  first  been  cautioned  that  it  may  be  used  against  him.  The 
rigor  of  this  rule,  so  far  as  it  relates  to  promises,  has  been  so  qualified  that 
the  courts  now  hold  that  there  must  be  a  positive  promise  made  or  sanc- 
tioned by  a  person  in  authority,  to  justify  the  exclusion  of  the  confession. 
In  this  case  the  constable  who  transported  the  accused  from  the  place  of 
his  arrest  to  the  jail  of  the  county  in  which  the  offense  was  committed  took 
him  by  the  scene  of  the  crime,  when  the  accused,  still  unwarned,  made  a 
full  confession  of  his  complicity  in  the  murder,  and  expressed  his  fear  of 
mob  violence.  The  constable  guarantied  him  protection,  and  remarked  to 
him  that  if,  upon  his  arrival  at  the  jail,  '*  he  would  tell  the  sheriff  what  he 
had  told  him,  and  go  before  the  grand  jury,  he  might  come  clear,  or  maybe 
he  would  not  be  prosecuted."  Upon  his  arrival  at  the  jail,  the  defendant 
sent  for  the  sheriff,  to  whom,  in  the  presence  of  another,  after  due  warning 
by  the  sheriff  as  to  the  possible  consequences  of  his  statement,  he  made, 
without  promise  or  inducement,  a  full  confession  of  his  complicity  in  the 
crime.  The  confession  to  the  sheriff  was  admitted  in  evidence,  but  that  to 
the  constable  was  not  introduced.  The  objection  was  that  the  confession 
was  made  by  the  accused  under  the  hope  that  he  would  be  permitted  to 
turn  State's  evidence.  Held^  first,  that  the  promise,  if  made,  or  hope  if 
given,  was  made  or  given  by  the  constable  after  the  confession  was  made. 
Second,  the  constable's  statement  to  the  accused  was  not  a  promise,  nor 
even  advice,  but  merely  a  suggestion  or  opinion.  Third,  even  if  a  promise, 
it  was  not  a  positive  promise,  such  as,  under  the  rule  announced,  will  oper- 
ate to  avoid  a  confession. 

14.  Same."  If  a  party  in  custody,  charged  with  crime,  freely  and  without  com- 

pulsion sends  for  the  prosecuting  ofllcer  and  proposes  to  confess,  and  the 
oflScer  first  cautions  him  that  his  confession  may  be  used  against  him,  the 
confession  will  be  admissible  though  the  accused  may  have  made  it  in 
the  hope  of  immunity.  Fear  of  legal  punishment  is  not  such  compulsion  as 
deprives  the  accused  of  his  freedom  of  action  in  the  premises,  especially  if 
he  was  first  cautioned  that  his  confession  might  be  used  against  him.  Held, 
that  the  confession  of  the  accused  to  the  sheriff  was  properly  admitted  in 
evidence. 

15.  Same.—  E>nDENCE  of  what  transpires  in  the  gprand  jury  room  is  only  admis- 

sible when,  in  the  judgment  of  the  trial  court,  it  becomes  material  to  the 
administration  of  justice  that  it  should  be  allowed.    Held,  in  view  of  the 
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rule,  and  the  facts  of  this  case,  the  court  did  not  err  in  refusing  to  compel  a 
grand  juror  to  disclose  on  the  witness  stand  the  defendant's  statements  in 
the  grand  jury  room  as  to  the  inducements  under  which  he  made  the  con- 
fessions to  the  constable  and  the  sheriff. 

IC.  Same— Jury  Law  — Oath  of  a  Jubor,— A  person  is  not  ineligible  to  the 
X>o^ition  of  deputy  district  clerk  because  he  is  by  profession  an  attomej-at- 
law.  The  district  clerk  being  sick,  the  last  six  of  the  jurors  in  this  case 
were  sworn  by  his  deputy.  The  defendant  objected  because  the  deputy 
was  an  attorney  of  the  court.  Held,  that  it  not  being  shown  that  the  dep- 
uty clerk  was  interested  as  an  attorney  in  the  case,  or  otherwise,  the  objec- 
tion is  without  merit. 

17.  Murder  — Fact  Case.— See  the  statement  of  the  case  for  evidence  held 
Bufiicient  to  support  a  conviction  for  murder  of  the  first  degree. 

Appeal  from  the  District  Court  of  Van  ZandL  Tried  below  be- 
fore the  Hon.  F.  J.  McCord. 

The  indictment  charged  the  appellant,  Tom  Kennedy  and  Scott 
Hendricks  jointly,  with  the  murder  of  Edmond  Hill,  in  Van  Zandt 
county,  Texas,  on  the  17th  day  of  August,  1883.  The  appellant 
was  tried  alone,  a  severance  having  previously  been  awarded,  and 
was  convicted  of  murder  of  the  first  degree,  his  punishment  being 
assessed  at  a  life  term  in  the  penitentiary. 

Ike  Eunnells  was  the  first  witness  for  the  State.  He  testified 
that  he  was  twenty  years  of  age  and  was  a  resident  of  Smith  county, 
Texas.  He  knew  the  defendant  on  trial,  and  also  one  Tom  Ken- 
nedy and  one  Scott  Hendricks.  He  knew  Edmond  Hill  before  bis 
death.  The  said  Hill  was  shot  to  death  about  three  miles  from  his 
home  in  Van  Zandt  county,  Texas,  about  10  o'clock  in  the  morning 
on  the  17th  day  of  August,  1883.  The  witness  was  with  the  de- 
ceased when  .he  was  shot.  They  were  in  a  two-horse  wagon  m 
route  from  John  T.  Green's  mill  to  Tyler,  with  a  load  of  meaL 
Witness  and  deceased  were  sitting  side  by  side  on  a  sack  of  meal 
when  the  fatal  shots  were  fired.  Those  shots  were  fired  from 
ambush  about  one  and  a  half  miles  from  Green's  mill.  Three  shots 
in  all  were  fired,  two  of  them  from  behind  a  tree  top  about  twelve 
steps  from  the  road,  and  it  was  one  of  those  two  shots  that  killed 
the  deceased.  Just  after  the  two  shots  were  fired,  the  witness  heard 
a  voice  say:  "  Oh,  yes,  boys,  that  got  him."  The  witness  took  that 
voice  to  be  the  voice  of  Scott  Hendricks.  When  the  guns  were 
dischargee],  the  two  mules  took  fright  and  ran  off  down  the  road. 
Deceased,  as  soon  as  shot,  fell  over  on  the  witness,  and  witness  held 
the  body  until  it  fell  out  of  the  wagon.  When  the  mules  had  ran 
perhaps  a  hundred  yards,  the  witness  sprang  out  of  the  wagon  and 
ran  off,  northwards,  through  the  woods,  to  Frank  Clemmons's  house^ 
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about  two  and  a  half  miles  from  the  place  of  the  shooting.  As  the 
witness  sprang  from  the  wagon  a  third  shot  was  fired.  All  of  the 
shots  mentioned  were  fired  from  shot-guns.  The  witness  knew  that 
fact  not  alone  by  the  reports  which  he  recognized  as  shot-gun  re- 
ports, but  by  the  manner  in  which  the  deceased  was  shot.  Deceased 
was  shot  through  the  head  and  neck,  from  the  right  side,  with  five 
or  six  "  blue  whistler  "  buck  shot.  Witness  remained  at  Frank  Clem- 
mons's  house  about  one  hour,  when  Joe  Tayjor  came  for  him.  From 
Frank  Clemmons's  house,  ho  rode  behind  Taylor  on  a  mule  to  the 
house  of  Melissa  Hill.  On  their  way  back,  witness  and  Taylor  met 
Tom  Kennedy  and  Scott  Hendricks.  This  meeting  was  between 
12  and  1  o'clock,  at  the  Adrian  crossing  of  the  Neches  river,  which 
crossing  was  about  one  mile  from  Tom  Kennedy's  house,  on  th6 
road  leading  from  his  house  to  the  Hopewell  church.  Kennedy  and 
Hendricks  were  traveling  towards  Hopewell  church.  Witness  and 
Taylor  went  to  the  place  where  Hill  was  killed,  and  found  on  the 
ground  some  gun-wadding  torn  from  the  Tyler  Democrat  and  Re- 
porter newspaper,  and  some  brown  wrapping  paper.  He  found  also 
the  tracks  of  three  men,  where  they  had  stood.  One  of  the  tracks 
was  made  by  a  number  eleven  brogan  shoe,  another  by  a  number 
eight  or  nine  box-toed  shoe,  and  the  third  by  a  neat  sharp-heeled 
number  eight  or  nine  boot  or  shoe. 

Cross-examined,  the  witness  stated  that  he  was  about  eighteen 
years  old  at  the  time  of  the  killing.  The  killing oQCurred  on  Friday, 
and  the  witness  came  to  Hill's  house  on  the  preceding  Saturday. 
The  place  of  killing  was  about  one  mile  from  Louis  Johnson's 
house,  which  house  was  situated  about  a  half  mile  from  Green's 
mill  on  the  Porter's  Bluff  road.  Witness  and  Hill  were  going  east 
towards  Tyler  when  the  deceased  was  killed.  Witness  was  driving 
at  the  time  the  shots  were  fired,  and  at  the  same  time  was  humped 
forward,  whistling.  Hill  was  sitting  upright,  talking  to  witness 
about  witness's  deceased  father.  The  two  first  shots  fired  from  the 
tree  top  were  fired  one  right  after  the  other,  and  by  one  man. 
Three  places  were  found,  at  each  of  which  a  man  stood  or  lay  in 
ambush.  One  was  on  the  north  side  of  the  road  (the  old  "  Chand- 
ler road  "),  and  the  others  on  the  south  side,  and  about  three  steps 
apart.  No  shots  were  fired  from  the  north  side  of  the  road.  Wit- 
ness knew  that  the  shots  were  fired  from  the  beds  in  the  tree  top 
south  of  the  road.  He  found  gun-wadding  near  the  tree  top,  and 
saw  the  stumps  of  briars  in  the  tree  top,  which  were  cut  by  the 
buck  shot.  The  witness  did  not  see  the  defendant  during  the  week 
previous  to  the  killing,  through  which  he  stayed  at  the  house  of  the 
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deceased.  He  saw  Kennedy  and  Hendricks  during  that  week,  bat 
not  at  Hill's  house.  Deceased  took  corn  to  Green's  mill  to  be 
ground  into  meal,  which  he  was  to  take  to  Tyler.  Witness  and  Hill 
shelled  the  corn  on  the  evening  before  the  homicide.  No  one  came 
to  ihe  house  while  they  were  shelling  the  corn.  Witness  had  not 
been  to  Hill's  house  for  over  a  year  prior  to  this  visit.  He  did  not 
know  how  old  Scott  Hendricks  was,  but  knew  him  to  be  married 
and  to  have  several  children.  Witness  had  been  hunting  with  him 
frequently,  but  the  two  had  never  been  playmates.  Witness  came 
to  this  term  of  court  with  Henrietta,  Al.  and  Peter  Hill,  bat  had 
talked  with  no  one  about  the  case  since  his  arrival  Henrietta  was 
the  deceased  daughter,  Peter  his  brother,  and  AL  his  nephew.  The 
witness  was  unable  to  read  a  newspaper,  and  knew  that  the  wadding 
he  saw  at  the  place  of  the  homicide  was  fragments  of  the  Tyler 
Democrat  and  Eeporter  only  by  what  others  who  saw  the  fragments 
told  him. 

Witness  and  Monroe  Hill  went  to  the  place  of  the  killing  on  the 
Sunday  after  the  homicide.  They  found  the  tracks  of  three  men 
going  from  the  place  of  the  killing.  From  the  place  of  the  killing 
thoy  followed  the  tracks  to  a  point  about  two  hundred  yards  dis- 
tant, where  a  mule  had  been  hitched.  They  then  followed  the 
tracks  of  the  two  men  and  the  mule  until  they  crossed  Hog  branch, 
where  the  tracks  separated,  the  large  run-down  track  turning  off 
down  the  branch  towards  the  river  bottom.  Witness  and  Monroe 
trailed  the  track  of  the  mule  and  the  remaining  man  until  they 
crossed  the  Porter's  Bluff  road,  going  in  a  northerly  direction, 
whence  the  tracks  of  the  mule  and  the  man  led  direct  to  Tom 
Kennedy's  lot.  Monroe  and  witness  left  deceased's  house  before 
sunrise,  and  reached  Kennedy's  house,  over  the  trail  of  the  mule  and 
the  man,  between  7  and  8  o'clock.  The  mule  tracks  described  tamed 
out  and  were  made  by  Tom  Kennedy's  mule,  which  the  witness 
knew  well.  That  mule  was  a  red  sorrel  mule,  with  large  feet^  and 
reel-footed  behind.  Witness  knew  the  mule  and  track  well,  though 
be  had  seen  neither  for  more  than  a  year  prior  to  the  homicide. 
When  witness  and  Monroe  arrived  at  Tom  Kennedy's  on  that  Sun- 
day morning,  the  witness  saw  Link  Kennedy.  Witness  was  at 
Edom  on  the  Saturday  after  the  killing,  but  told  nothing  to  'Squire 
Cauthorn  on  that  day  about  following  the  tracks  to  Tom  Kennedy's 
bouse.  Witness  testified  on  the  trials  of  Tom  Kennedy  and  Scott 
Hendricks. 

On  re-direct  examination  the  witness  said  that  Riley  Turner  was 
at  the  mill  when  witness  got  there.    He  was  riding  Tom  Kennedy's 
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little  black  mule.  Witness  did  not  testify  at  the  last  term  of  the 
court  that  he  told  'Squire  Cauthorn,  on  Saturday  after  the  killing, 
about  following  the  tracks  of  the  mule  and  the  man  to  Tom  Ken- 
nedy's house.  Deceased  was  in  the  habit  of  taking  meal  to  Tyler 
on  every  Friday. 

Monroe  Johnson,  a  nephew  of  the  deceased,  testified  for  the  State 
that  he  lived  in  Henderson  county,  Texas,  about  four  hundred  yards 
from  Green's  mill,  and  about  a  half  mile  from  the  house  of  the  de- 
ceased. Witness  was  at  home  on  the  day  of  HilPs  death.  Wit- 
ness's father's  house,  at  which  the  witness  lived,  was  situated  about 
one  hundred  yards  from  the  road,  and  there  was  a  growth  of  cotton 
between  the  house  and  the  road.  Witness  saw  the  deceased  between 
9  and  10  o^clock  on  the  morning  of  his  death.  He  was  then  walk- 
ing along  the  road  behind  his  wagon,  which  Ike  Bunnells  was  then 
driving.  The  wagon  was  loaded  with  meal  and  was  traveling 
toward?  Tyler.  Witness  knew  Scott  Hendricks  and  had  seen  the 
defendant  before  the  killing.  Some  twenty  or  thirty  minutes  before 
Hill  and  Ike  Runnells  passed  the  house  with  the  wagon,  the  witness 
saw  two  men  going  around  the  path  in  front  of  the  house.  They 
passed  witness  at  a  distance  of  about  one  hundred  yards,  and  were 
about  fifty  yards  from  the  road.  One  of  the  men  had  a  gun.  The 
other,  so  far  as  the  witness  could  see,  was  unarmed.  The  man  who 
had  the  gun  was  the  defendant  The  man  who  was  with  him  was 
Scott  Hendricks. 

Cross-examined,  the  witness  stated  that  he  was,  at  the  time  of  this 
trial,  fourteen  years  old.  He  did  not  know  how  long  it  had  been 
since  he  saw  the  two  men  described.  Deceased  was  the  witness's 
uncle,  and  witness  knew  him  well,  but  did  not  recognize  him  on  that 
morning  until  his  sister  told  him  who  he  was,  as  he  was  passing 
along  the  road.  One  Dewberry  was  nearer  to  the  witness  than  the 
two  men  whom  he  took  to  be  defendant  and  Hendricks.  Witness 
knew  his  uncle,  the  deceased,  better  than  he  did  Hendricks  or  the 
defendant  He  told  his  sister  on  that  day  that  he  saw  two  men  going 
across  the  road.  Witness  did  not  know  the  two  men  until  after  the 
homicide,  \then  he  was  told  by  Mr.  Green  that  they  were  the  de- 
fendant and  Hendricks.  Witness  did  not  recognize  the  two  men  at 
the  time  he  saw  them,  and  would  never  have  known  them  to  be  the 
men  if  he  had  not  been  told  that  they  were  the  men  who  killed  the 
deceased.  Witness  knew  the  gun  carried  by  one  of  the  men  to  be 
a  shot-gun,  because  he  saw  the  two  barrels.  He  also  saw  the 
hammers  and  triggers,  as  the  men  walked  sideways  from  witness. 
The  cotton  in  the  field  where  the  witness  was,  was  higher  than  wit- 
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ness^s  bead,  as  likewise  was  the  field  fence.  The  cotton  rows  ran 
north  and  south,  and  the  road  east  and  west.  The  house  was  sooth 
of  the  road.  The  two  men  were  going  east  when  the  witness  saw 
them.  Witness  was  going  west,  towards  the  house.  Witness  bad 
to  look  down  the  cotton  rows  to  see  the  men.  The  fence  was  bigher 
than  the  head  of  either  of  the  two  men. 

John  Y.  Green  testified,  for  the  State,  that  he  liyed  in  the  north- 
east corner  of  Henderson  county,  and  was  the  proprietor  of  the 
establishment  known  as  Green's  m|ll.     The  deceased  lived  about 
two  miles  from  witness,  and  witness  knew  him  well.    Witness  also 
knew  the  defendant  and  Scott  Hendricks  and  Tom  Kennedy,  all 
of  whom  lived  within  two  miles  of  him  and  a  half  mile  of  the  de^ 
ceased.     Friday  of  each  week  was  the  witnesses  regular  day  for 
grinding  corn  into  meal,  in  August,  1883.     Witness  did  not  grind 
corn  on  any  day  other  than  Friday.     Deceased  was  killed  at  a  point 
on  the  public  road  about  two  miles  distant  from  the  witnesses  mill. 
The  point  of  killing  was  about  one  mile  west  from  the  point  where 
the  road  from  Green's  mill  intersects  the  Porter's  Bluff  and  Tyler 
road.    The  direction  from  the  mill  to  deceased's  house  was  a  little 
east  of  north.    Tom  Kennedy  lived  about  the  same  distance  from 
the  mill,  and  about  four  hundred  yards  from  Hill's  bouse.     Scott 
Hendricks,  at  that  time,  lived  on  the  place  of  AViUiam  Kennedy,  the 
father  of  Tom,  about  a  half  mile  from  Hill's  house.     Defendant  had 
been  living  on  Willis  Manley's  place,  and  all  of  the  parties  lived  in 
what  was  known  as  the  Eedland  settlement,  which  is  inhabited 
alone  by  negroes.    All  of  the  residents  of  the  Kedland  settlement 
had  their  grinding  done  at  the  witness's  milL     Louis  Johnson's^  the 
nearest'  house  to  the  place  of  the  homicide,  was  about  one  and  a 
half  miles  west  of  that  point.     The  nearest  bouse  east  of  that  point 
on  the  road  was  about  two  miles  distant,  making  a  distance  of  three 
and  a  half  miles  between  the  houses  on  the  road  nearest  the  place  of 
killing;  and  that  is  the  longest  distance  between  houses  on  the  road 
between  Green's  mill  and  Tyler.     Riiej'  Turner  was  at  the  witness's 
mill  on  the  morning  of  the  homicide.     Riley  lived  with  Tom  Ken- 
nedy.    He  got  hfs  meal  ground,  and  started  home  between  8  and  9 
o'clock.     Deceased  got  to  the  witness's  mill  before  Riley  did,  and 
told  witness  to  grind   Riley's  corn  first,  which   the  witne^  did. 
Witness  then  ground  deceased's  meal,  and  the  deceased  left  the  mill 
about  10  o'clock  to  go  to  Tyler.     At  about  11  o'clock  the  witness 
was  informed  of  the  assassination  of  Hill  on  the  road  to  Tyler.    The 
information  was  brought  by  his  wife,  Melissa  Hill.     Witness,  Mr. 
Ford  and  Mr.  Jim  Hines  went  to  the  body  and  found  no  one  present 
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except  Melissa,  who  had  returned  in  advance,  and  a  Mr.  Shaver. 
"Witness  found  tracks  where  two  men  had  stood  on  the  right  of  the 
road,  about  ten  or  twelve  steps  from  where  Hill  was  shot.  He  saw 
gun-wadding  scattered  from  a  hickory  tree-top  to  the  edge  of  the 
road  at  the  point  of  the  killing.  The  wadding  was  made  of  frag- 
ments of  brown  wrapping  paper  and  pieces  of  the  Tyler  Democrat 
and  Reporter.  The  deceased  was  struck  on  the  side  of  the  head  and 
neck  with  five  large-sized  buck  shot.  From  the  place  of  the  killing 
the  witness  back-trailed  the  foot-tracks  down  a  neighborhood  road 
about  a  half  mile,  in  a  southwest  direction,  to  near  a  house,  and 
thence  in  a  west  direction  through  the  woods  to  within  about  four 
hundred  yards  of  Louis  Johnson's  house;  thence  in  a  northwestern 
direction  across  the  Porter's  Bluflf  and  Tyler  road,  in  the  direction 
of  the  residences  of  Tom  Kennedy  and  Scott  Hendricks,  which  was 
also  in  the  direction  of  the  house  of  the  deceased.  The  witness 
measured  those  two  tracks.  One  was  the  track  of  about  a  number 
eleven  brogan  shoe,  run  down  on  the  outside.  The  other  was  the 
track  of  a  number  nine,  rather  neat  dress  boot.  On  the  Monday  fol- 
lowing, witness  saw  Scott  Hendricks  at  Edom,  and  thought  the  boot 
he  wore  resembled  very  much  the  track  followed  from  the  place  of 
the  killing.  The  measure  was  applied,  and  his  boot  was  found  to 
correspond  exactly  with  the  track.  Witness  followed  no  other  track 
than  the  two  described.  Deceased  had  a  meal  contract  to  fill  at 
Tyler,  to  which  city  he  had  been  taking  meal  every  Friday  for 
about  two  months  before  the  killing.  Hill  was  killed  in  Van  Zundt 
county  by  a  man  who  stood  in  the  forks  of  the  road,  or  rather 
where  the  old  "  Chandler  road  "  enters  the  road  on  which  the  killing 
took  place.     Another  man  stood  ten  or  twelve  steps  from  him. 

Cross-examined,  the  witness  stated  that  he  had  seen  nothing  ^of 
the  defendant  for  two  or  three,  and  perhaps  more,  days  before  the 
killing.  Witness  did  not  know  what  kind  of  shoes  the  defendant 
wore  at  that  time,  nor  was  he  familiar  with  the  defendant's  foot 
track.  Witness  foUovved  the  track  from  the  place  of  killing  to  a 
point  near  Louis  Johnson's  house.  Ho  followed  the  track  across  the 
mill  road,  but  not  to  the  Porter's  Bluflf  road.  Witness  only  saw 
the  tracks  of  two  men. 

£ck  Beall  testified  that  he  knew  the  deceased  in  his  life-time,  and 
the  three  parties  charged  with,  his  murder.  Witness  was  on  the 
old  Hambrick  place  on  the  day  of  the  killing.  When  witness 
reached  the  point  where  the  killing  occurred,  he  found  paper  gun- 
wadding.  One  barrel  of  the  gun  appeared  to  have  been  wadded 
with  brown  wrapping  paper,  and  the  other  with  fragments  of  the 
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Tyler  Democrat  and  Reporter  newspaper.  He  saw  also  the  tracks 
of  three  men,  where  they  lay  concealed.  Those  three  places  were 
each  about  ten  steps  from  the  'place  where  Hill  was  said  to  have 
been  when  he  was  shot.  The  large  ran-down  track  was  in  the 
covert  formed  by  the  tree  top,  and  the  other  two  about  fifteen  feet 
from  the  tree  top.  The  track  nearest  the  road  was  made  by  a  neat, 
narrow-toed,  sharp-heeled  boot,  about  number  nine  or  ten  in  size. 
The  third  track  was  made  by  a  neat,  square-toed  shoe,  about  a  seven 
or  eight  in  size.  The  track  under  the  tree  top  was  made  by  a  broad- 
soled  brogan  shoe,  the  heels  of  which  were  run  down  on  the  oat- 
side.  Witness  followed  these  tracks  to  a  point  about  two  hundred 
yards  distant  from  the  ambush,  where  a  mule  had  been  hitched. 
Here  the  track  of  one  of  the  men  disappeared.  Witness  then  fol- 
lowed the  tracks  of  the  mule  and  two  men  through  the  woods 
until  they  crossed  Hog  branch,  where  the  large  run-down  track  left 
the  others  and  went  southeast  towards  the  Neches  river  bottom.  The 
mule  track  and  the  neat  boot  track  turned  northward  and  traveled 
in  that  direction  until  they  crossed  the  Porter^s  Bluff  road  below  the 
place  of  the  killing.  At  this  point  the  party  who  was  trailing  with 
witness  returned  to  the  place  of  the  killing,  and  witness  continued 
until  he  trailed  the  tracks  to  a  point  within  a  quarter  of  a  mile  of 
Tom  Kennedy's  house,  and  about  the  same  distance  from  Hen- 
dricks's house.  From  the  point  where  the  witness  abandoned  the 
trail  the  tracks  were  still  going  in  the  direction  of  Kennedy's  house. 
The  foot  of  the  mule  which  made  the  track  followed  had  a  twist 
to  it,  and  it  "threw  out'*  in  walking,  making  a  very  peculiar  track. 
Kennedy's  big  sorrel  mule  had  a  defective  foot  that  made  just  that 
kind  of  a  track.  The  mule  and  neat  boot  track  traveled  near  together, 
but  occasionally,  when  the  boot  track  took  short  cuts  across  gullies, 
etc.,  they  were  as  far  as  fifteen  feet  apart.  The  broad-bottom,  run- 
down track  was  the  track  of  the  defendant  on  trial.  The  neat  boot 
track  was  the  track  of  Scott  Hendricks.  The  track  of  the  box- 
toed  shoe  was  the  track  of  Tom  Kennedy.  Witness  back-trailed 
the  broad,  run-down  track  and  the  neat  boot  track  to  the  Red- 
land  church,  when  they  separated.  Witness  thence  followed  the 
broad  track  to  Willis  Manley's  field,  where  the  defendant  had  made 
a  crop  that  year.  He  back-trailed  the  boot  track  to  Scott  Hen- 
dricks's house.  On  the  Monday  after  the  homicide,  witness,  in  com- 
pany with  Jim  Hines,  trailed  the  big,  broad,  run-down  track  into 
Smith  county,  and  to  M.  Dewberry's  bouse,  in  which  neighborhood 
the  relatives  of  the  defendant  lived.  The  point  where  the  witness 
and  Hines  struck  that  track  on  Monday  was  about  three  miles  from 
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where  it  separated  on  Friday  from  the  mule  and  boot  track  on  Hog 
branch.  That  point  (where  they  struck* the  track  on  Monday)  was 
at  the  Selman  crossing  of  the  Neches  river,  and  the  witness  and 
Hines  went  there  to  find  it  because  they  knew  that  defendant  ordi- 
narily crossed  the  river  at  that  point  in  passing  back  and  forth  from 
Bedlands  to  the  houses  of  his  relatives  in  Smith  county.  While 
following  the  tracks  on  Friday  the  witness  and  the  party  with  him 
found  a  shot  sack  and  a  black-speckled  handkerchief  on  the  trail. 
The  witness  had  previously,  on  Sunday,  August  5,  seen  that  hand- 
kerchief in  the  possession  of  the  defendant,  at  his,  witness's,  house. 
Defendant  came  to  see  the  witness  to  arrange  to  get  money  with 
which  to  pay  a  fine  in  case  bis  wife  was  convicted  in  a  case  then 
pending  against  her  in  the  justice's  court  at  Edoro.  He  told  witness 
while  there  thqt  he  expected  his  wife  to  be  convicted,  and  expected 
to  be  compelled  to  pay  out  a  great  deal  of  money, —  all  because  of 
the  fault  of  the  deceased.  Witness  bad  a  conversation  with  the 
defendant  in  his,  defendant's,  field  while  loading  a  wagon  with  fod- 
der, on  Monday,  August  6.  In  that  conversation  defendant  said  to 
witness:  "We  are  going  to  kill  Edmond."  Witness  asked  who 
*'  we  "  meant.  He  replied :  "  Me,  Tom  and  another  fellow.'^  He 
declined  to  name  the  other  "  fellow." 

Cross-examined,  the  witness  said  that  the  road  over  which  he  and 
Hines  tracked  the  defendant  to  Smith  county  was  a  traveled  road. 
The  track  was  not  visible  all  along  the  road,  but  appeared  at  inter- 
vals, and  was  the  same  track  which  was  traced  from  the  place  of  the 
homicide  on  the  preceding  Friday.  No  rain  had  fallen  recently  be- 
fore the  killing,  and  the  ground  was  very  dry.  Witness  did  not 
follow  the  mule  and  boot  track  up  to  Kennedy's  house,  because  he 
did  not  care  to  go  entirely  up  to  the  house  by  himself.  The  witness 
knew  the  track  of  almost  every  negro  who  lived  in  the  Kedland 
settlement.  He  also  knew  the  track  of  every  horse  he  had  ever 
owned.  Witness  was  horseback  when  he  followed  the  tracks  on  Fri- 
day, the  day  of  but  after  the  killing.  Witness  left  Henderson 
county  in  1871,  but  not  because  of  an  indictment  there  pending 
against  him  for  assault  to  murder.  Witness,  after  he  left  Hender- 
son county,  lived  one  year  in  Tarrant  county,  one  year  in  Hill 
county,  one  year  in  Wise  county,  and  then  went  to  Clay  county. 
The  case  pending  against  witness  when  he  left  has  been  settled  since 
his  return.  Witness  told  deceased  and  Hines  of  the  threat  made  to 
him  against  deceased.  He  did  not  see  the  defendant  after  August 
6th,  until  about  fifteen  days  after  deceased  was  killed,  when  he  saw 
him  in  jail  at  Tyler.    Defendant  then  had  on  a  pair  of  number 
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eleven,  broad-soled  brogan  shoes,  so  badly  run  down  at  the  heel  on 
the  outside  that  the  rivets  which  secured  the  front  part  of  the  shoe 
to  the  hind  part  would  leave  an  impression  on  the  ground  wherever 
the  foot  stepped.  Such  an  impression  was  found  on  the  large  track 
followed  from  the  place  of  the  killing  on  the  Friday  of  the  homicide. 

Scott  Caldwell  testified,  for  the  State,  that  he  lived  in  Smith 
county,  about  three  miles  distant  from  the  residences  of  the  defend- 
ant, Tom  Kennedy  and  Scott  Hendricks.  About  two  weeks  before 
the  killing  of  the  deceased,  the  witness  heard  the  defendant  say  to 
Jim  Anderson:  "Old  Trout  (the  deceased)  has  indicted  ray  wife, 
but  he  will  be  killed  before  the  next  term  of  court."  When  the  de- 
fendant made  that  statement  to  Anderson,  the  three  parties,  defend- 
ant, Anderson  and  witness,  were  about  two  hundred  yards  beyond 
the  Neches  river  bridge.  Defendant  and  Tom  Kennedy  had  been 
for  some  time  involved  in  trouble  with  the  deceased  about  the  female 
members  of  their  families. 

Cross-examined,  witness  said  that  he  spoke  of  defendant's  threat, 
first  to  Wood  Kennedy  and  then  to  the  deceased.  Jim  Anderson 
was  present  and  heard  witness  tell  deceased  of  the  threat.  Witness 
and  deceased  once  —  many  years  ago  —  had  a  difficulty,  but  had  re- 
sumed friendly  feelings  long  before  the  homicide.  Jim  Anderson 
and  the  deceased  were  friendly. 

James  Anderson  testified,  for  the  State,  that  he  was  making  rails 
on  Mr.  Wilson's  place  at  the  time  of  the  homicide.  Some  little  time 
before  the  homicide  the  witness  passed  the  defendant's  house,  trav- 
eling the  road.  He  saw  the  defendant  and  Tom  Kennedy  sitting  on 
a  log  behind  the  house.  The  log  was  about  ten  feet  from  the  road 
along  which  the  witness  passed.  As  witness  passed  the  house,  he 
heard  Tom  Kennedy  say  to  the  defendant:  "Edmond  Hill  must 
die!  We  must  kill  him  before  the  next  terra  of  court  I"  Defjend- 
ant  replied  to  Tora:  "Yes,  we  must  kill  him."  A  short  time  before 
the  killing,  the  witness  heard  the  defendant  say,  in  the  presence  of 
Scott  Caldwell:  "If  I  had  Edmond  Hill  here  I  would  kill  him."  At 
another  time  in  his,  witness's,  houjse,  the  defendant  said  that  he 
would  yet  cut  deceased  down.  The  witness  reported  these  threats 
to  the  deceased,  and  deceased  made  a  complaint  against  defendant  for 
threatening  to  kill  him.  Witness  did  not  see  the  defendant  or  Tom 
Kennedy  or  Scott  Hendricks  at  deceased's  house  on  the  night  of  the 
day  deceased  was  killed.  Witness  saw  Constable  Raines  hunting 
defendant,  and  told  Eaines  of  defendant's  threats  against  deceased. 

Cross-examined,  the  witness  said  that  he  knew  nothing  of  the 
whereabouts  of  the  defendant,  Tom  Kennedy  and  Scott  Hendricks 
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on  the  night  of  Friday,  the  day  of  the  homicide.  Neither  Willis 
Manley  nor  Wood  Kennedy  were  at  the  deceased's  house  on  that 
night.  It  was  between  daylight  and  sunrise,  in  the  morning,  when 
the  witness  heard  the  conversation  between  the  defendant  and  Tom 
Kennedy  on  the  log  behind  defendant's  house.  They  did  not  see 
the  witness  until  the  witness  spoke  to  them  as  he  passed.  They  said 
nothing  to  the  witness  but  "good  morning."  Witness  and  Tom 
Kennedy  were  friendly.  The  witness  had  a  law  suit  once  with  Tom 
Kennedy's  father,  in  whose  behalf  an  execution  was  levied  on  wit- 
ness's horse  and  corn.  Witness  knew  Dack  Manley,  and  remem- 
bered traveling  with  him  from  Canton,  where  they  had  been 
attending  county  court.  Witness  did  not  tell  Dock  Manley,  on  that 
occasion,  near  Hallman,  on  the  road  home,  that  he  knew  nothing 
whatever  about  this  case,  but  that  if  d — d  lies  would  send  defend- 
ant, Kennedy  and  Hendricks  to  hell,  he  witness,  was  willing  to 
swear  to  them.  ^Witness  did  not,  on  another  occasion,  when  work- 
ing the  road  under  John  Veasey,  tell  one  Anthony  Robinson  that, 
in  a  case  like  the  present,  where  three  men  had  murdered  another, 
it  was  not,  in  his  opinion,  wrong  to  swear  lies  to  crack  their  necks. 
Witness  and  deceased  had  a  difficulty  some  years  before  the  homi- 
cide. Witness  knocked  deceased  in  the  head  with  a  stick,  and  de- 
ceased had  him  prosecuted.  They  were  friendly,  however,  at  the 
time  of  the  homicide.  Defendant  knew,  when  talking  to  witness, 
that  witness  and  deceased  were  friendly. 

Jack  Williams  testified,  for  the  State,  that  on  his  way  home  from 
Chandler,  on  Sunday,  August  5,  1883,  he  was  overtaken  by  defend- 
ant, who,  in  the  course  of  a  conversation,  said  that  the  deceased  had 
caused  a  prosecution  to  be  instituted  against  his  and  Tom  Kennedy's 
wives;  that,  as  the  white  people  generally  believed  the  deceased  to 
be  a  truthful  negro,  the  prosecutions  would  result  in  convictions, 
but  that  while  he  could  not  beat  the  deceased  at  law,  he  could  beat 
him  in  another  way,  and  would  kill  him  on  the  very  first  chance. 
Striking  his  breast  he  then  said:  "  I  am  ready  for  him  now." 

Cross-examined,  the  witness  said  that  at  the  time,  of  this  conver- 
sation he  had  known  the  defendant  between  one  and  two  years,  and 
was  not  intimate  with  him.     Witness  paid  no  attention   to  thr 
threat,  and  thought  no  more  about  it  until  after  Hill  was  killed.    W' 
ness  remarked  to  defendant  on  the  occasion  of  that  conversat^' 
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the  bottom  splitting  rails  on  the  day  of  the  killing.  They  heard  of 
the  tragedy  about  noon  through  Frank  Clemmons,  who  came  to  the 
bottom  and  reported  the  fact,  and  said  that  Ike  Kanneils  was  thea 
at  his  house.  Witness  went  home,  got  a  male,  and  went  after  Ike. 
Ike  got  np«bohind  witness  on  the  mule  and  the  two  started  home. 
On  their  way  they  met  Tom  Kennedy  and  Scott  Hendricks,  going 
towards  the  Hopewell  church,  which  church  was  in  Smith  county, 
some  seven  or  eight  miles  from  Redlands.  The  point  of  meeting 
was  at  the  Adrian  crossing  of  the  Neches  river,  about  one  mile 
from  Kennedy's  house,  and  about  the  same  distance  from  Hen- 
dricks's. The  hour  was  between  12  and  1  o'clock.  Kennedy  was 
then  riding  his  big  sorrel  mole  under  a  man's  saddle.  Hendricks 
was  riding  Kennedy's  small  black  mule  under  a  woman's  saddle. 
Witness  did  not  know  all  of  the  parties  who  were  at  deceased's 
bouse  on  the  night  of  the  day  of  the  killing.  Neither  defendant, 
Kennedy,  Hendricks,  Rias  nor  Willis  Manley  werp  there.  Witness 
did  not  know  whether  or  not  Jim  Anderson  was  there. 

Fayette  Raines  testified,  for  the  State,  that  he  was  the  constable 
of  the  Edom  beat  in  August,  1883.  He  knew  the  deceased,  defend- 
ant, Kennedy  and  Hendricks.  Cora  Hill,  the  daughter  of  the  de- 
ceased, was,  at  the  time  of  the  death  of  deceased,  prosecuting  tbe 
wives  of  defendant  and  Kennedy,  and  Oassie  Williams,  the  sister 
of  Kennedy,  for  an  assault.  Witness,  at  the  same  time,  had  in  his 
hands  a  warrant  against  the  defendant,  founded  upon  an  affidavit 
charging  the  defendant  with  uttering  serious  threats  against  the  life 
of  the  deceased.  Deceased  had  prosecuted  tbe  wives  of  defendant 
and  Kennedy,  and  Cassie  Williams,  for  disturbing  the  *peace.  One  of 
the  cases,  witness  did  not  know  which,  was  tried  before  tbe  killing, 
and  resulted  in  an  acquittal  of  the  women.  The  regular  court  day 
in  tbe  Edom  precinct  justice's  court  came  on  tbe  Friday  after  the 
Friday  of  the  killing.  Witness  saw  and  talked  with  Jim  Anderson 
on  tbe  day  he,  witness,  was  hunting  for  defendant. 

Dack  Manley  testified,  for  the  State,  that  he  lived  in  Van  Zandt 
county,  Texas,  near  Redlands.  Tbe  defendant  lived  on  the  place 
of  the  witness's  father  in  1883.  He  had  not  been  home  for  several 
days  before  the  homicide.  He  had  moved  his  family  away  about  a 
week  before  the  killing,  leaving  his  corn  and  cotton  crop  on  the  place. 
Witness  loaned  the  defendant  a  double-barreled  shot-gun,  about 
ten  days  before  the  homicide,  for  the  purpose  of  killing  a  squirrel 
for  his  sick  child.  Defendant  was  to  return  the  gun  on  that  night 
or  tbe  next  morning,  but  the  witness  had  never  recovered  it.  He 
saw  no  more  of  the  defendant  after  he  borrowed  the  gun  until  after 
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his  arrest.  When  loaned  to  defendant  one  barrel  was  charged  with 
''  blue  whistler  "  bnck  shot,  and  the  other  with  low  mould  buck  shot. 
Witness  did  not  remember  the  kind  of  paper  he  used  for  wadding 
in  loading  thai  gun,  but  when  he  loaded  it  he  had  a  Tyler  news- 
paper and  some  brown  wrapping  paper  in  his  hunting  pouch. 

Cross-examined,  witness  stated  that  he  knew  the  defendant  to 
have  a  very  sick  child  when  he  borrowed  the  gun.  The  witness  re- 
membered having  a  conversation  with  the  witness  Jim  Anderson 
on  the  road  home  from  Canton,  where  they  had  been  attending 
court  During  the  conversation  this  ca^e  was  spoken  of,  and  An- 
derson asked  if  witness  had  ever  recovered  his  gun.  Witness  re- 
plied that  he  had  not.  He  then  asked  what  witness  knew  about 
this  case.  Witness  replied  that  he  knew  nothing  about  it.  Ander- 
son said  in  reply  that  he  knew  nothing  about  it  himself,  bnt  if  d — d 
lies  would  send  them  (defendant,  Kennedy  and  Hendricks)  to  hell, 
he  was  ready  to  swear  them.  Witness  did  not  know  how  long  after 
the  homicide  this  conversation  with  Anderson  took  place.  Witness 
went  on  a  camp  hunt  two  or  three  days  after  the  homicide.  Wit- 
ness made  inquiries  throughout  the  neighborhood  for  his  gun,  but 
could  not  jQnd  it.  Jim  Anderson  and  deceased  had  a  fight  some 
two  or  three  years  before  the  homicide.  Witness  never  afterwards 
saw  Anderson  at  deceased's  house. 

W.  C.  Thompson  testified,  for  the  State,  that  he  was  sheriff  and 
jailer  of  Van  Zandt  county,  before,  at,  and  after  the  time  of 
the  killing.  Defendant  was  placed  in  the  custody  of  the  witness 
several  days  after  the  killing  of  the  deceased.  Tom  Kennedy  and 
Scott  Hendricks  were  in  jail  at  that  time,  and  had  been  there  for 
some  days.  On  the  day  that  he  was  incarcerated  the  defendant 
sent  word  to  witness  that  he  wanted  to  see  him.  Witness  brought 
him  from  the  cage  into  the  guard  room  and  asked  him  what  he 
wanted  to  talk  about.  He  replied  that  he  wanted  to  talk  about  the 
killing  of  Edmond  Hill.  Witness  told  him  that  the  law  made  it  his 
duty  to  warn  him  that  whatever  statement  he  made  could  and  might 
be  used  in  evidence  against  him  on  his  trial.  It  was  witness's  recollec- 
tion that  he  repeated  that  warning  two  or  three  times,  and  asked 
4efendant  if  he  understood  what  he  meant.  Defendant  said  that  he 
understood  the  witness.  Witness  then  told  him  that  he  would  listen  to 
his  statement,  if,  understanding  his  warning,  he  still  desired  to  make 
it.  Witness  could  not  repeat  every  word  the  defendant  said,  but  he  said 
in  substance  that  Tom  Kennedy  and  Scott  Hendricks  told  him  that 
they  were  going  to  kill  the  deceased,  and  offered  to  hire  him  to  go 
with  them;  that  he  refused  to  accept  any  such  proposition,  but  sub- 
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sequently  went  with  them  without  hire  or  consideration.  He  told 
witness  the  particular  position  in  which  he,  Kennedy  and  Hendricks 
stood  by  the  side  of  the  road,  but  witness  could  not  remember  the 
particular  positions  he  assigned  to  each.  He  told  witness  that  Scott 
Hendricks  fired  the  first  shot  and  exclaimed :  "  We  got  you  now, 
by  G — d,"  and  that  Tom  Kennedy  fired  just  as  the  team  ran  away. 
Defendant  repeated  bis  statement  several  times.  To  the  best  of 
witness's  recollection,  he  said  that  he  stood  to  the  left  of  Kennedy 
and  Hendricks  when  the  shots  were  fired. 

Cross-examined,  the  witness  said  that  he  could  not  remember  who 
told  him  that  defendant  wanted  to  talk  to  him,  but  thought  it  was 
Constable  Raines.  According  to  witness's  recollection,  whoever 
brought  him  the  word  that  defendant  wanted  to  see  him,  told  him 
that  defendant  wanted  to  talk  to  him  about  the  case,  go  before  the 
grand  jury,  and  turn  State's  evidence.  Witness  told  the  foreman  of 
the  grand  jury  that  defendant  wanted  to  go  before  that  body,  and 
was  told  by  the  foreman  that  be  would  be  notified  when  defendant 
was  wanted.  The  foreman  sent  for  the  defendant  within  three  or 
four  hours,  and  witness  took  the  defendant  to,  and  turned  him  over 
to,  the  grand  jury.  Witness  took  Mr.  David  Tumlinson  with  him 
to  hear  the  defendant's  statement  about  the  killing  of  the  deceased. 
•  David  Tumlinson  testified,  for  the  State,  that  he  lived  for  several 
years  near  the  Eedlands  settlement  in  Yan  Zandt  county,  and  knew 
the  location  of  Green's  mill.  He  had  long  known  the  defendant 
£tnd  Tom  Kennedy,  but  did  not  know  Scott  Hendricks.  Witness 
went  with  Sheriff  Thompson  to  the  jail  to  hear  defendant's  state- 
ment  about  the  killing  of  deceased.  Witness  went  at  Sheriff  Thomp- 
son's invitation.  Defendant  was  brought  from  his  cell  into  the 
guard  room.  The  sheriff  told  him  that  whatever  statement  be  made 
about  the  murder  could  be  used  in  evidence  against  him.  Defend- 
ant then  proceeded  to  make  his  statement.  He  said  that  Tom  Ken- 
nedy had  tried  repeatedly  to  hire  him  to  kill  the  deceased,  offering 
him  $25,  which  be  refused,  as  he  had  nothing  against  the  deceased 
and  did  not  want  to  kill  him.  He  said  that  Tom  Kennedy  and 
Scott  Hendricks  then  offered  him  $10  to  go  with  them  and  have 
nothing  to  do  with  the  killing,  and  that,  fool  like,  he  allowed  him- 
self to  be  over-persuaded,  and  induced  to  go;  that  he  and  Hendricks 
met  near  the  Kedlands  church  on  the  morning  of  the  killing,  whence 
they  went  to  the  forks  of  the  road  towards  the  mill;  thence  towards 
Johnson's  house  to  the  point  where  the  roads  fork,  where  they  took 
the  left  hand,  crossing  the  Edom  and  Tyler  road,  the  road  from 
Green's  mill,  and  intersected  the  old  John  L.  Davis  road  leading  to 
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Chandler,  and  passed  the  Bice  place  to  the  place  of  I 
where  they  found  Tom  Kennedy.    When  they  arrived 
nated  spot,  they  heard  the  wagon  of  the  deceased  comii  ; 
their  positions,  Tom  Kennedy  to  his  right  and  Scott    i 
Just  as  the  wagon  passed  Scott  fired,  and  as  the  males  i 
nedy  fired.     Scott  fired  twice  in  rapid  succession,  and   : 
**By  G — d,  boys,  we  got  him."    Defendant  then  said: 
cent.     I  did  not  do  it,  aAd  I  don't  intend  to  suffer  for  it 
ant  talked  as  though  he  was  going  to  turn  State's  e^  < 
witness  thought  that  he  was  going  to  do  so.     Defendan 
same  time  that  after  the  shooting  he  Went  off  down  1 
and  to  the  Dewberry  neighborhood.     The  State  closed. 

Q.  S,  Gilchrist  testified,  for  the  defense,  that  he  liv  > 
county,  Texas.     He  had  known  the  defendant  about  iv  i 
and  once  had  him  employed  on  his  farm.     JSn  route  to  1 
a  week  before  the  killing,  witness  saw  the  defendant  sitt 
man  Jones's  yard.    A  few  days  after  the  homicide  the   i 
£ck  Beall,  Hines,  and  others,  whom  he  did  not  know,  s* 
country  for  the  defendant.     Witness  told  them  that    : 
never  catch  the  defendant.     Beal  replied:     "If  we  had 
last  night,  he  would  now  be  hanging  to  a  tree."    About 
after  the  killing  the  defendant  came  to  witness's  house 
tarily  surrendered,  and  witness  took  him  to  Tyler  and 
in  jail. 

Fayette  Raines,  called  by  the  defense,  testified  that  h  \ 
defendant  from  the  jail  at  Tyler  to  the  jail  at  Canton, 
rival  at  Canton  witness  went  to  and  told  Sheriff  Thomps 
defendant  wanted  to  see  him  about  the  Hill  murder,  and 
go  before  the  grand  jury. 

Mary  E.  Lafton  testified,  for  the  defense,  that  she  W£ 
of  the  defendant,  and  in  August,  1883,  lived  with  her 
Jordan.  Witness  heard  of  the  homicide  on  Saturday,  thi 
it  occurred.  Old  man  Bolden,  passing  the  house  on  his  r 
Tyler,  reported  the  fact.  The  defendant  was  at  Cale  Jorc 
on  the  day  of  the  killing.  He  reached  that  house  betvVci 
o'clock,  and  asked  for  his  breakfast,  which  the  witness  pii 
hin!i.  The  persons  preaent  at  Cale  Jordan's  when  the 
reached  the  house  on  that  morning  were  the  witness.  Ma 
Eliza  Thonipson  and  Leander  Swan.  Leander,  Eliza  a 
were  getting  ready  to  go  to  a  school  exhibition  at  the 
church  when  the  defendant  stepped  into  the  bouse.  Af 
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his  breakfast  the  defendant  sat  about  the  house  for  some  time,  and 
then  left.  Witness  did  not  know  where  he  went.  After  he  left,  the 
witness,  Leander,  Eliza  and  Young  Tnlly  went  to  the  exhibition. 
The  exhibition  was  had  on  August  17, 1883,  and  that  was  the  morn- 
ing on  which  defendant  was  at  Cale  Jordan's  house. 

Cross-examined,  the  witness  said  that  Mary  Jordan,  Cale's  wife, 
was  defendant's  sister.  Defendant  did  not  tell  the  witness  on  that 
morning  where  he  had  been  or  where  he  was  going.  Defendant's 
wife  was  then  at  the  house  of  his  brother,  Levi  Thompson,  about  a 
half  mile  distant  from  Jordan's.  Witness  was  inside  of  the  house 
when  the  defendant  arrived  and  when  he  left,  and  did  not  know 
from  whence  he  came  nor  in  which  direction  he  went. 

Mary  Jordan,  the  sister  of  the  defendant  and  the  wife  of  Cale 
Jordan,  testified  substantially  as  did  her  daughter,  Mary  £.  Lafton, 
and,  in  addition,  that  her  husband's  house  was  about  twenty  miles 
distant  from  the  place  where  deceased  was  killed.  She  did  not  ob- 
serve the  coat,  hat,  shoes  or  pants  worn  by  the  defendant  while  at 
her  house  on  the  morning  of  the  homicide. 

•  Leander  Swan  testified,  for  the  defense,  substantially  as  did  Mary 
E.  Lafton  and  Mary  Jordan,  and,  in  addition,  that  she,  witness,  saw 
the  defendant  at  her  husband's  house,  on  Cale  Jordan's  farm,  on  the 
night  before  the  killing,  which  was  also  the  night  before  she  saw 
him  at  Cale  Jordan's  house.  He  then  asked  if  his  family,  who 
were  then  at  Levi  Thompson's,  had  arrived.  She  did  not,  either  on 
that  night  or  pext  morning,  notice  either  his  hat,  coat,  pants  or 
shoes.  Some  men  came  to  witness's  house  on  Monday  night  looking 
for  the  defendant,  but  witness  did  not  tell  them  when  she  saw  him 
last. 

Anthony  Robinson  testified,  for  the  defense,  that  on  one  occasion, 
while  working  the  road  under  Mr.  Yeasey,  the  State's  witness,  Jim 
Anderson,  in  talking  about  this  case,  said  that,  in  his  opinion,  in  a 
case  like  this,  where  three  men  had  waylaid  and  murderod  another, 
it  was  not  wrong  to  swear  lies  for  the  purpose  of  breaking  their 
necks. 

Cross-examined,  witness  said  that  he  went  to  Tom  Kennedy's 
about  sunrise  to  get  Riley  Turner  to  take  some  corn  to  mill  for  him. 
Tom's  wife,  Susan,  told  witness  that  Tom  was  still  in  bed.  Wit- 
ness went  back  to  Tom's  about  9  o'clock  to  get  his  meal,  and  Susan 
told  him  that  Tom  had  gone  to  the  Hopewell  church.  Riley  Tamer 
had  not  then  returned  from  mill 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 
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Burgs  dB  JitisseUj  Kearhy  <k  McChesney  and  H.  B.  Marsh  filed 
an  able  brief  and  argument  for  the  appellant 

«/.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant  and  one  Tom  Kennedy  and 
one  Scott  Hendricks  were  jointly  indicted  for  the  mardcr  of  one 
Edmond  Hill  in  Yan  Zandt  county  on  the  17th  .day  of  Angust,  A. 
D.  1883.  They  were  tried  separately.  Appellant  was  convicted  of 
mnrder  of  the  first  degree,  with  a  life  penalty  in  the  penitentiary. 

Twenty-one  bills  of  exception,  saved  on  the  trial  to  various 
rulings  made  by  the  court,  appear  in  the  transcript  of  the  record. 
1.  The  first,  second  and  third  bills  show  a  discrepancy  between  the 
facts  stated  in  the  body  of  the  bill  and  the  explanation  appended  by 
the  judge  to  the  bill  with  regard  to  the  time  when  the  special  venire- 
men mentioned  had  been  excused  by  the  court.  In  his  explanation 
the  learned  judge  says  he  excused  them,  when  their  names  were  reg- 
ularly called  on  the  list,  on  account  of  sickness  as  shown  by  physi- 
cians' certificates.  We  take  it  the  explanation  states  the  facts.  No 
excuse  for  a  special  venireman  can  be  heard  and  <letermined,  ordi- 
narily, until  after  the  venire  has  been  called,  placed  in  the  jury  box, 
and  sworn  to  answer  questions  touching  their  qualifications  as 
jurors.  (Code  Grim.  Proc.,  arts.  618,  619,  620.)  Any  excuse  before 
that  time  granted  by  the  court  is  without  authority  of  law.  Ordi- 
narily no  one  who  is  not  present  to  present  his  excuse  for  himself 
can  be  excused,  save  by  consent  of  both  parties.  (Code  Crim.  Proc., 
art.  621.)  But  if  upon  a  call  of  the  list  it  be  made  to  appear  satis- 
factorily to  the  court  that  a  venireman  whose  name  is  called  is  absent 
on  account  of  sickness,  or  other  unavoidable  cause  over  which  he 
has  no  control,  the  court  may  undoubtedly  excuse  his  attendance. 
{T/iueton  v.  The  State,  18  Texas  Ot.  App.,  26.)  But  when  the  court 
exercises  this  authority  without  consent  of  parties,  or  over  objection 
by  a  defendant,  it  should  only  do  so  upon  the  most  satisfactory 
evidence  of  unavoidable  necessity,  and  even  in  such  cases  a  de- 
fendant might  be  entitled  to  the  issuance  of  an  attachment  in  order 
to  verify  or  disprove  the  truth  of  the  ground  of  excuse.  In  this  in- 
stance, though  objection  was  made  to  the  action  of  the  court,  it  does 
not  appear  that  defendant  applied  for  an  attachment  to  have  the 
jurors  brought  forthwith  before  the  court  (Code  Crim.  Proc.,  art. 
618),  and  we  will  not  revise  the  action. 

2.  Bills  of  exceptions  4,  6  and  9  present  objections  to  the  rulings 
of  the  court  in  holding  jurors  competent  and  qualified  who  were 
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challenged  for  cause  by  defendant,  and  upon  whom  defendant  was 
compelled  to  exercise  peremptory  challenges  on  account  of  sach 
rulings,  he  having  exhausted  all  of  his  peremptory  challenges  before 
the  jury  was  finally  completed.  One  of  the  jurors,  Ellis,  stated  on 
his  voir  dire  examination  that  he  had  heard  the  previous  trials  of 
appellant's  co-defendants,  Kennedy  and  Hendricks,  and  that  he 
had  made  up  and  formed  an  opinion  as  to  their  cases,  and  thought 
the  result  reached  in  those  oases  (convictions)  was  all  right,  but  that 
he  had  no  opinion  of  the  guilt  or  innocence  of  defendant  in  this 
case,  and  that  he  could  give  defendant  a  fair  and  impartial  trial  in 
this  case,  (Acts  19th  Legislature,  p.  91.)  The  mere  fact  that  a  juror 
has  heard  the  evidence  on  a  prior  trial  of  the  same  case  will  not 
disqualify  him  as  a  juror.  {Parchman  v.  The  State,  2  Texas  C?t. 
App.,  228;  Wade  v.  The  State,  12  Texas  Ct.  App.,  358.)  There  man 
be  established  in  his  mind  a  conclusion  of  the  guilt  or  innocence  of 
the  accused,  and  this  conclusion  must  be  such  as  will  influence  him 
fn  his  verdict.  The  other  jurors  stated  that  they  bad  formed  no 
opinion  and  could  give  the  defendant  a  fair  and  impartial  trial. 
One  of  them,  Franks,  stated  that  he  had  an  impression  in  the  case 
by  hearing  the  testimony  in  the  Kennedy  and  Hendricks  cases.  It 
was  held  in  the  Rothschild  case,  7  Texas  Ct.  App.,  520,  that  ''a 
mere  impression,  though  derived  from  the  evidence  (heard  on  a 
former  trial),  does  not  disqualify  a  juror  unless  it  would  influence 
&is  finding." 

3.  Bill  of  exception  No.  5  presents  this  question:  The  special 
venireman  as  shown  on  the  list  served  on  defendant  was  D.  W. 
Sardigree,  but  when  the  name  was  called  one  W.  D.  Hardigree,  the 
father  of  D.  W.,  who  lived  with  him,  appeared  and  answered,  and 
ft  was  shown  that  W.  D.  had  been  summoned,  and  not  D.  W.  Ite- 
fendant  objected  to  W.  D.,  and  asked  for  an  attachment  for  D.  W. 
The  court  stood  W.  D.  aside,  and  refused  the  attachment  for  D,  W. 
This  ruling  was  correct.  Where  a  juror  is  misnamed  in  the  copy 
of  the  special  venire  served  on  the  defendant,  it  is  the  proper  practice 
to  stand  him  aside.  {Swoffotd  v.  The  State,  3  Texas  Ct.  App.,  77;  72 
Ala.,  164.)  It  was  not  error  to  refuse  an  attachment  for  D.  W. 
Hardigree,  because  D.  W.  had  not  been  summoned,  and  an  attach- 
ment is  only  authorized  ^^for  any  person  summoned  who  is  not  pres- 
ent, to  have  him  brought  forthwith  before  the  court."  (Code  Crim. 
t*roc.,  art  618.) 

4.  Bill  of  exception  No.  7  shows  that  the  juror  Landrum  stated 
that  where  the  law  gave  a  juror  the  option  to  inflict  death  or  im- 
prisonment for  life,  he  would  not,  under  any  circumstances,  infl^ict 
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the  death  penalty.  On  objeotion  by  the  State  for  cause,  the  chal- 
lenge was  sustained.  Persons  with  conscientious  scruples  against 
the  infliction  of  the  death  penalty  are  Incompetent  jurors,  notwith- 
standing the  statute  permits  the  jury  to  fix  the  punishment  at  im- 
prisonment for  life.     (59  Miss.,  19  and  484;  6  Parker's  C.  R,  15.) 

5.  The  eighth  bill  shows  that  the  juror  Franks  had,  within  the 
three  preceding  months,  served  as  a  juror  for  four  days  in  the 
county  court  of  Yan  Zandt  county.  Defendant  challenged  him  for 
this  cause,  and  the  court  held  him  competent.  There  was  no  error 
in  this.  One  of  the  causes  of  disqualification  of  a  juror  named  in 
the  civil  statutes  is,  ^^  he  must  not  have  served  as  a  juror  for  six  days 
during  the  preceding  six  months  in  the  district  court,  or  during  the 
preceding  three  months  in  the  county  court."  (R.  S.,  art.  3010,  sub- 
div.  5.)  The  juror  had  only  served  four  days,  and  was,  consequently, 
not  disqualified. 

6.  The  tenth  bill  shows  that,  after  having  exhausted  his  twenty 
peremptory  challenges,  defendant  proposed  to  challenge  the  juror 
Luton  peremptorily,  which  the  court  refused  to  allow,  because  he 
had  already  exhausted  all  his  peremptory  challenges.  This  ruling 
was  correct.  If  after  exhausting  his  peremptory  challenges  he  b{^4 
challenged  the  juror  for  cause,  and  the  court  had  erroneously  over- 
ruled said  challenge  and  forced  the  objectionable  juror  upon  hin^ 
the  error  in  the  ruling  would  have  been  cause  for  reversal.  {Loggim 
v.  The  Statey  12  Texas  Ct.  App.,  65;  Eeskew  v.  The  StatSy  17  Texas 
Ct.  App.,  161;  EoUis  v.  The  State,  8  Texas  Ct.  App.,  620.) 

7.  The  eleventh  exception  was  taken  to  the  witness  Bunnells 
being  permitted  to  state,  over  objection,  that  he  heard  just  after  the 
shooting  the  voice  of  Scott  Hendricks,  a  co-defendant,  exclaim :  ''  Oh 
yes,  boys,  that  got  him  I "  Being  made  at  the  time  and  place  of  the 
shooting,  the  exclamation  was  admissible  as  rea  geetw.  ^'What  is 
said  and  done  by  participants  under  the  immediate  spur  of  a  trans- 
action becomes  part  of  the  transaction,  because  it  is  then  the 
transaction  that  speaks.  .  •  .  What  the  participators  in  the 
transaction  instinctively  spoke  or  acted,  did  or  said,  is  not  hear- 
sav ;  it  is  part  of  the  transaction  itself."  (Whart.'8  Crim.  L.  (8th 
edO,  §  262.) 

8.  The  witness  Green,  as  shown  by  the  twelfth  bill,  after  having 
testified  that  one  of  the  tracks  seen  by  him  at  the  place  of  the  kill- 
ing was  the  track  of  a  nice  dress  boot  or  shoe,  etc.,  was  asked  if  he 
afterwards  saw  a  similar  boot  or  shoe  which  he  took  to  be  the  one 
that  made  the  tracks  spoken  of.  Witness  was  permitted  to  state, 
over  objection,  that  on  the  day  the  examining  court  with  regard  to 
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the  killing  was  held  by  a  jastice  of  the  peace,  he  saw  Scott  Hen- 
dricks, one  of  the  co-defendants,  wearing  a  boot  jost  like  the  one 
which  should  have  made  the  track  spoken  of.  This  evidence  was 
admissible  as  a  circumstance  to  be  considered  as  throwing  some 
light  upon  the  transaction,  the  evidence  of  which,  besides  the  con- 
fessions hereafter  to  be  noticed,  was  wholly  circamstantiaL 

9.  The  thirteenth  bill  was  to  the  State's  being  permitted  to  prove 
the  state  of  feeling  between  the  co-defendants,  Kennedy  and  Hen- 
dricks, and  the  deceased  Edmond  Hill,  and  that  the  feeling  was  bad 
and  the  parties  unfriendly.  If  not  conclusively  shown  before  this 
testimony  was  introduced,  a  conspiracy  between  these  parties  and 
defendant  to  kill  the  deceased  was  afterwards  fully  established,  and 
the  evidence  was  admissible  to  show  motive. 

10.  Matter  complained  of  in  the  fourteenth  and  fifteenth  bills  was 
withdrawn  from  the  jury  by  the  court,  and  they  were  expressly  in- 
structed not  to  consider  it  in  determining  their  verdict. 

11.  A  constable  who  had  executed  the  process  in  cases  pending  in 
a  justice's  court  can  certainly  testify  that  he  knew  such  cases  were 
or  have  been  pending,  without  its  being  necessary  to  produce  the 
record  of  the  justice  to  prove  the  fact.  We  cannot,  therefore,  see 
that  any  error  was  committed  as  complained  of  in  the  sixteenth 
bill  of  exceptions.  But  if  the  justice's  record  was  the  best  evidence 
of  the  facts  proposed  to  be  proven,  still  in  this  case  the  ruling  of 
the  court  would  be  error  without  prejudice,  because  the  matters  re- 
lating to  the  prosecutions  pending  before  the  justice  were  proven  by 
other  legitimate  testimony  in  the  case,  and,  such  being  the  case,  the 
evidence  of  the  constable  as  to  the  facts  became  unimportant. 

12.  Bills  of  exceptions  Nos.  17  and  18  relate  to  confessions  made 
by  defendant.  It  is  contended  that  the  confessions  were  inadmissi- 
ble because  induced  in  the  first  instance  by  fear,  and  in  the  second 
by  a  promise  and  the  hope  that  defendant  would  be  allowed  to  tnm 
State's  evidence  and  thereby  secure  immunity  from  punishment 
When  the  question  was  raised  as  to  the  admissibility  of  the  confes- 
sion, the  court  very  considerately  and  properly  had  the  jury  to  re- 
tire from  the  court  room  whilst  the  circumstances  connected  with 
the  confessions  were  being  inquired  into,  and  these  bills  of  exception 
show,  with  the  explanations  annexed  by  the  judge,  all  the  facts  per- 
taining to  the  mode,  manner  and  circumstances  under  which  they 
were  ascertained  to  have  been  made,  and  upon  which  the  court  ad- 
mitted them  as  evidence.  In  brief,  these  antecedent  facts  are,  sub- 
stantially, that  appellant  had  been  arrested  for  this  crime  and  placed 
in  the  jail  of  Smith  county.    One  Kaines,  a  constable  of  Van  Zandt 
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county,  was  sent  by  the  sheriff  of  this  latter  county  to  bring  the 
prisoner  from  Smith  county  to  Van  Zandt  for  trial.  There  had 
been  considerable  excitement  amongst  the  negroes  about  the  killing 
of  Hill;  a  reward  had  been  offered  for  the  murderers;  some  threats 
had  probably  been  made  of  mobbing  them,  and  these  facts  had  been 
communicated  to  appellant.  When  Eaines  proposed  to  take  him 
from  the  jail  in  Smith  county,  appellant  expressed  fears  for  his 
safety,  which  Raines  quieted  by  promising  him  every  protection.  In 
taking  the  prisoner  from  the  jail  at  Tyler  to  Canton,  Eaines  and  his 
prisoner  had  to  pass  by  the  place  where  the  killing  occurred,  and 
when  they  reached  the  spot  defendant  made  a  full  confession  to 
Baines.  Eaines  did  not  warn  him  of  the  consequences  of  such  a 
confession,  or  that  it  might  be  used  as  evidence  against  him;  but  he 
told  defendant,  after  the  latter  had  made  his  confession,  that  ^^  if  he, 
defendant,  would  tell  Thompson,  the  sheriff  of  Van  Zandt,  about  it, 
and  go  before  the  grand  jury,  he  might  come  clear,  or  may  be  he 
would  not  be  prosecuted."  When  they  reached  the  Van  Zandt  jail, 
Eaines  informed  Thompson  that  defendant  wanted  to  talk  with  him. 
Thompson  and  one  Tumlinson  went  to  the  jail,  had  defendant 
brought  out  into  the  guard  room,  and  the  defendant  told  Thompson 
that  he  wanted  to  talk  to  him  about  the  killing  of  Hill.  Thompson 
told  him  that  he,  defendant,  was  charged  with  the  killing,  and  that 
it  was  his  duty  as  an  officer  to  notify  him  that  anything  he  said 
might  be  used  against  him  on  the  trial.  He  and  Tumlinson  both 
testified  that  he,  Thompson,  warned  defendant  three  times  of  the 
consequences  of  his  statements,  before  defendant  made  his  confes- 
sions. Thompson  made  no  promises  of  any  kind  to  defendant,  be- 
fore or  after  his  confession. 

These  were  the  antecedent  facts  and  circumstances  proven  before 
the  court  with  regard  to  said  confessions  in  the  absence  of  the  jury. 
Upon  these  facts  the  court  held  the  confessions  admissible,  and, 
upon  the  return  of  the  jury  into  the  box,  Thompson  and  Tumlinson 
were  both  permitted,  over  objections  by  defendant,  to  testify  as  to 
the  confessions  made  by  defendant  to  Thompson.  Defendant's  ob- 
jections were  that  the  confession  was  inadmissible  because,  at  the 
time  so  made,  defendant  was  laboring  under  the  hope  that  he  would 
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tioned  that  it  may  be  used  against  bim.    (Ck>de  Crim.  Proc,  arts. 
749,  750.) 

If  any  promise  was  made  or  hope  giiren  defendant  that  he  would 
be  allowed  to  turn  State's  evidence,  it  was  made  by  the  constable, 
BaineSy  after  defendant  bad  told  him  all  about  the  killing  and  his 
participation  in  it.  This  confession  to  Baines  was  not  introduced  in 
evidence.  Kow,  can  Raines's  statement  made  to  defendant  (wbidi 
we  quote  from  the  explanation  of  the  judge),  that  '^  if  he,  defend- 
ant, would  tell  Thompson,  the  sheriff  of  Van  Zandt,  about  it,  and 
go  before  the  grand  jury,  he  might  come  clear,  or  may  be  he  would 
not  be  prosecuted,"  be  called  a  promise?  We  think  not.  It  was  a 
i^^re  suggestion  or  opinion  of  Baines.  It  was  not  even,  properly 
apeaking,  advice  given  by  Baines  to  defendant  as  to  what  he  should 
do;  it  was  a  mere  suggestion  as  to  what  he  might  do,  with  an  opin- 
ipn  as  to  what  might  be  the  result  of  such  action.  But,  suppose 
that  it  was  a  promise,  it  is  evident  that  the  promise  was  not,  and 
T^as  not  intended  to  be,  a  positive  one.  What  then?  Mr.  Wharton 
furnishes  us  with  the  rule.  He  says :  "  and  it  has  been  generally 
held  that  any  advice  to  a  prisoner  by  a  person  in  authority  telling 
him  it  would  be  better  for  him  if  he  confesses  vitiates  a  confession 
induced  by  it.  Lately,  however,  this  has  been  greatly  qualified,  and 
it  is  now  held  that  there  must  be  a  positive  promise,  made  or  sanc- 
tioned by  a  person  in  authority,  to  justify  the  exclusion  of  the 
confession."  (Whart.,  Crim.  Evid.  (8th  ed.),  §  651.)  Numerous  au- 
thorities are  cited  by  the  author  supporting  this  doctrine.  ^^In 
conclusion  "  of  his  discussion  of  the  subject,  the  same  author  says: 
^'  We  may  hold  that  a  confession  is  only  to  be  excluded  on  the 
ground  of  undue  influence  where  it  is  elicited  by  temporal  induce- 
ment, e.  ^.,  by  threat,  promise  or  hope  of  favor  held  out  to  the  party 
in  respect  of  his  escape  from  the  charge  against  him  by  a  person  in 
authority  under  circumstances  likely  to  lead  to  a  false  statement;  or 
\f  here  there  is  reason  to  presume  that  such  person  appeared  to  the 
party  to  sanction  such  a  threat  or  promise.  If  the  influence  ap- 
plied was  such  as  to  make  the  defendant  believe  his  condition  would 
be  bettered  by  making  a  confession,  true  or  false,  this  excludes;  but, 
if  not,  the  confession  is  admissibly."    (Id.,  §  673.) 

Baines  neither  made  him  a  promise  nor  compelled  or  persuaded 
defendant  to  adopt  or  follow  his  suggestion.  For  aught  that  ap- 
pears, then,  his  sending  for  Sheriff  Thompson  was  a  voluntary  act 
upon  defendant's  part,  and  the  rule  then  applies  as  announced  in 
Lopez  V.  The  State,  12  Texas  Ct.  App.,  27:  "If,  however,  he  should 
freely,  and  withQUt  compulsion  or  persuasion,  send  for  the  prosecut- 
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ing  officer  and  propose  to  confess,  and  the  officer  should  first  cautioa 
him  that  it  might  be  used  against  him,  the  confession  would  be  ad- 
missible, though  he  might  have  made  it  in  the  hope  of  immunity. 
Fear  of  legal  punishment  would  not  of  itself  be  such  compulsion 
as  would  deprive  him  of  his  freedom  of  action  in  the  premises,  and 
especially  so  if  he  was  first  cautioned  that  his  confession  might  so 
be  used.  Nor  would  an  agreement  entered  into  by  the  parties  after 
a  confession  so  made,  to  the  effect  that  if  defendant  would  turn 
State's  evidence  and  testify  to  the  facts  confessed  he  would  be  re- 
leased and  relieved  from  prosecution  and  punishment,  operate  to 
destroy  the  legality  and  admissibility  of  such  a  confession,  should 
he  afterward  repudiate  the  agreement  and  refuse  to  testify.  For 
such  agreement  would  only  be  subordinate  to  the  confession,  and 
would  form  no  part  of  it."  (See,  also,  Womack  v.  The  State^  16 
Texas  Ct.  App.,  178.)  We  are  of  opinion  the  confession  to  Thomp- 
son was  not  obnoxious  to  the  objections  we  have  discussed,  and  that 
a  sufficient  predicate  having  been  laid  for  its  introduction,  the  court 
did  not  err  in  admitting  it. 

13.  The  nineteenth  bill  of  exceptions  was  saved  to  a  refusal  of  the 
court  to  permit  the  grand  juror  Boggess  to  testify  to  statements  made 
in  the  grand  jury  room  by  defendant  with  regard  to  his  inducements 
for  making  confessions  to  Eaines  and  Thompson.  The  witness  asked 
the  court  if,  under  his  oath  as  a  grand  juryman,  he  could  divulge 
wh^t  had  transpired  in  that  body ;  and  the  court  refused  to  compel 
him  to  testify.  Evidence  of  what  transpires  in  the  grand  jury  room 
^^  is  only  admissible  when,  in  the  judgment  of  the  court,  it  becomes 
materisil  to  the  administration  of  justice  that  it  should  be  allowed." 
{Clauion  v.  The  State,  13  Texas  Ct.  App.,  139;  64  Maine,  267.)  In 
view  of  the  rule  and  of  all  the  facts  connected  with  the  confession,  we 
cannot  say  that  the  court  erred  in  the  ruling  complained  of. 

14.  The  twenty-first  bill  of  exceptions  is  that  the  court  permitted 
one  Spinks,  who  was  deputy  district  clerk,  to  swear  the  last  six  mem- 
bers of  the  jury.  The  objection  to  Spinks  was  that  he  was  a  prac- 
ticing attorney-at4aw,  and  had  causes  then  and  there  pending  for 
trial  on  the  docket  of  the  district  court.  We  know  of  no  law  inhib- 
iting an  attorney-at-law  from  acting  as  deputy  clerk.  It  is  not 
shown  that  Spinks  was  interested  as  an  attorney  or  otherwise  in  the 
case  on  trial.  The  regular  clerk  was  sick,  and  Spinks  was  his  deputy. 
There  was  no  error  in  permitting  him  to  swear  the  jury  in  the  pres- 
ence and  under  the  direction  of  the  court. 

15.  The  twentieth  bill  of  exceptions  was  saved  to  the  overruling 
of  defendant's  motion  for  a  new  trial.    This  motion  for  new  trial  em- 
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braces  twenty-two  grounds,  most  of  them  relating  to«tbe  matters 
saved  by  the  bills  of  exceptions  which  we  have  discussed.  ISo  bill 
of  exception  was  taken  to  the  charge  given  by  the  court  to  the  jury, 
and  no  additional  instructions  were  requested  by  defendants.  We 
find  no  fundamental  error  in  the  charge.  It  appears  to  be  a  full 
and  able  exposition  of  the  law  applicable  to  the  various  phases  of 
the  case.  But  a  single  objection  is  urged  to  it  in  the  motion  for  a 
new  trial,  and  that  objection  is  to  a  sentence  which  is  most  decidedly 
favorable  to  the  defendant. 

We  have  given  this  case  a  thorough  examination,  and  have  dis- 
cussed, we  believe,  every  question  so  ably  presented  by  the  counsel 
for  appellant  in  his  brief  and  also  in  his  able  argument  made  before 
the  court     He  has  conducted  the  case  with  marked  ability. 

That  defendant  is  guilty  of  this  murder,  whether  he  fired  the  fatal 
shots  which  took  the  life  of  Edmond  Hill,  or  not,  is  incontestably 
established  by  the  evidence,  and  we  are  of  opinion  the  evidence,  in- 
dependent of  his  own  confessions,  sufficiently  establishes  his  guilt 
According  to  his  confessions  he  entered  voluntarily  into  a  conspiracy 
to  assassinate  the  deceased,  and  was  present  in  pursuance  of  the  phm 
at  the  time  and  place  it  was  consummated.  He  has  had  a  fair  and 
impartial  trial,  so  far  as  we  can  judge  from  the  record  before  us,  and 
by  his  own  acts  he  has  merited  the  punishment  assessed.  The  judg- 
ment is  in  all  things  affirmed. 

Affirmed. 

[Opinion  delivered  December  16,  1885.] 
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ToM  Kennedy  v.  The  State. 

1.  Practice — Substitution  of  Lost  Papebs.—  Without  denying  the  isBoanoo, 
service  and  return  at  the  proper  time  of  a  necessary  j>rooe88  in  the  case^ 
which  was  subsequently  lost,  the  defendant  objected  to  the  sufiSciency  of 
a  purported  substitute  made  out  by  the  clerk  and  sheriff  of  their  own  mo- 
tion, and  asked  the  court  to  hear  proof  as  to  the  validity  of  the  substitnted 
paper.  The  court  complied,  and  held,  upon  the  evidence,  that  the  stat- 
utory writ  was,  at  the  proper  time,  issued,  served  and  returned,  and  was 
subsequently  lost.  Held,  that,  failing  to  move  the  court  to  strike  out  tiie 
substitute  and  require  the  State  to  substitute  the  lost  paper  in  the  statatory 
manner,  and  securing  the  relief  for  which  he  asked,  the  defendant  cannot 
be  heard  to  complain. 

2.  Same  —  Jury  Law. —  To  the  general  rule  that  the  trial  court  cannot  excuae 
a  venireman  from  service  on  the  jury  until  he  appears  in  person  and  ao- 
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swers  to  the  call  of  the  venire,  is  placed  in  the  box,  and  is  sworn  to  answer 
under  oath  all  questions  touching  his  qualifications,  an  exception  obtains 
when  the  reason  of  the  rule  fails.  A  postmaster  is  an  officer  in  the  civil 
service  of  the  United  States  within  the  purview  of  article  8014  of  the  Re- 
vised Statutes,  which  exempts  from  jury  service,  if  they  claim  exemption, 
all  civil  officers  of  this  State  and  of  the  United  States.  A  postma<)ter  was 
summoned  on  the  special  venire  in  this  case,  claimed  his  exemption  and 
sent  his  excuse  by  the  sheriff,  and  was  excused  by  the  court  over  the  defend- 
ant's objection.  Held,  that,  failing  to  apply  for  an  attachment  to  en- 
force the  attendance  of  the  'venireman  and  test  the  bona  fides  of  his  excuse, 
^e  defendant  did  not  exhaust  his  remedy,  and  cannot  be  heard  to  com- 
plain. 
8.  Same  — Challenqb  for  Cause.— The  act  of  the  Nineteenth  Legislature 
(General  Laws,  subdivision  18,  page  91)  provides  as  follows:  **If  it  (the 
opinion  of  the  proposed  juror)  appears  to  have  been  formed  from  reading 
newspaper  accounts,  communications,  statements  or  reports,  or  from  mere 
rumor  or  hearsay,  and  the  juror  states  on  oath  that  he  feels  able,  notwith- 
standing such  opinion,  to  render  an  impartial  verdict  upon  the  law  and  the 
evidence,  the  court,  if  satisfied  that  he  is  impartial  and  will  render  such 
verdict,  may,  in  its  discretion,  admit  him  as  competent  to  serve  in  such 
case :  but  if  the  court  in  its  discretion  is  not  satisfied  that  he  is  impartial, 
the  juror  shall  be  discharged."  The  proposed  jurors  in  this  C€ise  having 
stated  upon  their  voir  dire  that,  notwithstanding  their  previously  so  formed 
opinions,  they  were  impartial  and  could  fairly  try  the  defendant,  uninflu- 
enced by  their  opinions,  the  court,  in  holding  them  competent  upon  chal- 
lenge for  cause,  did  not  abuse  its  discretion. 

4.  Same. —  Exemption  from  jury  service  upon  the  ground  that  the  juror  is  a 

civil  officer  of  the  State  or  of  the  United  States  is  a  pei*sonal  privilege  to  be 
claimed  or  waived  by  the  juror  himself,  and  it  is  not  within  the  power  of 
the  defense  to  save  a  peremptory  challenge  by  insisting  that  a  juror  coming 
within  the  exemption  shall  claim  it. 

5.  Same. —  A  juror  who  thinks  **a  life  term  in  the  penitentiary  bad  enough  for 

anybody,'*  and  has  conscientious  scruples  against  the  infliction  of  capital 
punishment,  is  subject  to  the  State's  challenge  for  cause  in  a  capital  case, 
and  if  so  challenged,  his  rejection  is  proper. 

6.  Practice  —  Bill  of  Exceptions.—  While  it  is  error  for  the  trial  court  to 

refuse  the  defendant  time  to  prepare  his  bills  of  exception,  whether  he  has 
one  or  more  counsel,  such  refusal  is  not,  of  itself,  such  error  as  will,  in  the 
absence  of  a  showing  of  prejudice,  authorize  a  reversal  of  the  judgment. 
The  rule  is  that  error  without  prejudice  is  rarely  reversible  error. 

7.  Same.—  Bill  of  Exceptions  to  the  refusal  of  the  court  to  give  time  for  the 

preparation  of  bills  of  exceptions,  to  raise  the  error  complained  of,  should 
disclose  the  bill  to  which  the  defendant  claimed  he  was  entitled  and  of 
which  he  was  deprived,  or  must  show  some  other  material  injury  to  which 
he  was  subjected  by  the  refusal.  The  bill  in  this  case  recites  merely  the 
fdct  that  the  trial  court  refused  time  to  prepare  bills,  and  does  not,  even  in 
general  terms,  aHege  that  injury  was  the  result  of  the  refusal.  Held,  that 
the  bill  is  insufficient  to  raise  a  reversible  error. 

8.  Same  —  Jury  Law.—  A  juror  having  qualified  himself  on  his  voir  dire  was 

accepted  by  the  State,  but  the  defendant  having  exhausted  his  peremptory 
challenges  declined  to  accept  or  reject  the  juror,  and  the  court  ordered  the 
juror  to  be  sworn  and  impaneled.    Held,  correct.    Challenges  for  cause  are 
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[nited,  and  if  cause  existed  it  was  available  to  the  defendant  after  the 
kustion  of  his  peremptory  challenges. 

—  EviDKNCE. —  Whatever  is  said  by  any  of  the  parties  to  a  transaction 
e  time  of  the  transaction  is  a  part  of  the  transaction  itself,  and  is 
issible  in  evidence  as  a  part  of  the  res  gestcB,  Under  this  rule  a  Staters 
ess  was  properly  permitted  to  testify  that,  just  after  the  fatal  shot  was 
,  he  heard  the  accused's  co-defendant  exclaim:  '*0h  yes,  boys,  I  got 
this  time  I" 

—The  '"Rule."  —  As  a  general  rule  all  matters  pertaining  to  the 
letration  of  witnesses  are  committed  to  the  discretion  of  the  trial 
t,  and  while  the  practice  of  permitting  counsel  to  confer  with  wit- 
;s  under  the  rule  is  condemned,  still  this  court  will  interfere  beoaose 
ich  practice  only  when  an  abuse  of  discretion  is  made  manifest. 

—  Leading  Questions  are  such  as  suggest  the  answer  desired.  A 
tion  to  be  answered  **yes"  or  **no,'*  and  which  suggests  no  more  the 
native  than  the  negative,  is  not  a  leading  question.  See  the  opinion 
^tenso  for  an  example. 

—  "  Opinion."  —  A  witness  having  descvibed  the  peculiar  formation  of 
lind  feet  of  a  certain  mule  was  asked  by  the  State  if  that  mule  made 
tain  track  which  he  testified  that  he  trailed  after  the  homicide.  The 
Qse  objected  that  the  question  called  for  the  mere  conclusion  or  opin- 
of  the  witness.  But  hetd,  that  the  witness  having  described  the  pecnl-. 
y  of  the  mule's  feet  and  track,  the  proof  sought  to  be  made  was  of  a 
as  contradistinguished  from  a  conclusion  or  opinion. 

—  The  trial  court  did  not  err  in  permitting  a  witness  to  testify  that 
irst  parties  who  reached  the  dead  body  attempted  to  prevent  the  oblit- 
on  of  tracks  leading  to  and  from  the  place  of  the  homicide,  by  wam- 
ind  requesting  other  parties  approacliing  to  keep  away. 

—  Proof  of  what  parties,  distant  from  the  place  of  the  homicide,  said 
dch  other  when  tliey  heard  the  firing  of  the  guns  supposed  to  have 
d  the  deceased,  was  properly  excluded  as  res  inter  alios  acta, 

—  Declarations  op  a  Co-defendant  —  Conspie act.—  A  witness  was 
litted  to  testify,  over  the  objection  of  the  defendant,  that  one  T.,  a  oo- 
adant  of  the  accused,  some  days  before  the  homicide,  when  the  ac- 
i  was  not  present,  told  the  witness  that  he  and  the  accused  ''were 
g  to  kill  (the  deceased)  the  first  chance  they  got,  and  were  going  for 
any  time."  He/d,  correct;  for,  though  a  conspiracy  between  the  pai> 
may  not  have  been  conclusively  established  before  this  testimony  was 
itted,  it  was  established  on  the  trial,  and  this  testimony  tended  to 
>li8h  its  existence  at  the  time  the  statement  was  made. 

—  The  pendency  in  a  justice's  court  of  litigation  between  the  families 
le  deceased  and  the  defendant  could  as  well  be  proved  by  the  testi- 
y  of  the  justice  of  the  peace  as  by  his  court  record. 

ncE  —  Privilege  of  Counsel. — Public  opinion  being  subordinate  to 
law  of  the  land  should  have  nothing  whatever  to  do  with  trials  in  the 
ts  of  justice,  and  should  not,  therefore,  be  invoked  in  appeals  |d  the 
It  was  proper,  therefore,  for  the  trial  judge,  when  the  district  at- 
ey  began  to  speak,  in  his  argument  to  the  jury,  of  **  public  opinion,^' 
struct  the  attorney  to  refrain  from  any  allusion  to  public  opinion. 

—  While  the  strict  rule  of  practice  condemns  in  counsel  for  the  State 
le  defendant  an  expression  of  opinion  in  argument  as  to  the  guilt  or 
cence  of  the  accused,  still  a  mere  violation  of  the  rule  is  not  of  itself 
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r  cause  for  rerersal.    But  in  any  event  the  violation  of  the  rule  would  be 

immaterial  on  appeal  in  the  absence  of  a  requested  instruction  to  the  jury 
to  disregard  the  attorney's  individual  opinion. 

^  19.  Murder —Fact  Case.—  For  evidence  sufficient  to  support  a  conviction  for 

murder  of  the  first  degree,  see  the  statement  of  the  case,  and  the  state- 
ment of  the  facts  proved  in  Thompson's  case,  ante,  p.  698. 

Appeal  from  the  District  Court  of  Van  Zandt  Tried  below 
before  the  Hon.  F.  J.  McCord. 

The  appellant  in  this  case,  a  severance  from  bis  co-defendants, 
Iven  Thompson  and  Scott  Hendricks,  having  been  awarded,  was 
tried  npon  an  indictment  which  charged  him,  jointly  with  his  co- 
defendants,  with  the  murder  of  Edmond  Hill,  in  Van  Zandt  county, 
Texas,  on  the  17th  day  of  August,  1883.  He  was  convicted  of 
murder  in  the  first  degree,  and  his  punishment  was  assessed  at  a  life 
term  in  the  penitentiary. 

The  inculpatory  evidence  upon  which  this  conviction  was  had  is 
derived  principally  from  witnesses  who  testified  upon  the  trial  of 
Iven  Thompson.  As  the  evidence  is  fully  reported  in  that  case 
(anUj  p.  593),  the  testimony  of  the  several  witnesses  will  be  noticed 
in  this  report  only  as  it  varies  materially  from  their  statements  upon 
that  trial.  The  witnesses  Beall,  Caldwell,  Thompson,  Tumlinson, 
Gilchrist  and  Lafton,  who  testified  in  Thompson's  case,  did  not  tes- 
tify in  this  case.  The  testimony  of  witnesses  who  testified  in  this 
case  and  did  not  testify  in  Thompson's  is  fully  disclosed  below,  ex- 
cept where  it  is  merely  corroborative  of  the  criminative  evidence  in 
Thompson's  case. 

Ike  Eussell,  the  first  witness  for  the  State,  testified  substantially 
as  be  did  upon  Thompson's  trial,  except  that  upon  this  trial  he  de- 
pbsed  that  when  he  and  Joe  Taylor,  en  route  from  Frank  Clem- 
mons's  house  to  Melissa  Hill's,  after  the  homicide,  met  the  defendant 
and  Scott  Hendricks,  the  defendant  was  riding  his  large  sorrel  mule 
utlddr  a  man's  saddle,  and  Hendricks  defendant's  small  black  mule 
.  ti'nder  a  woman's  saddle.  Defendant  and  Hendricks,  who  were 
then  traveling  the  road  to  Hopewell  church,  asked  Taylor  if  he  was 
not  going  to  the  big  baptizing.  Taylor  replied  that  he  was  not, 
and  the  parties  passed  on,  but  at  a  short  distance  stopped  and  looked 
back  at  witness  and  Taylor.  On  his  cross-examination  he  stated 
that  the  right  side  of  his  face  was  scorched  by  the  shots  which 
killed  the  deceased.  He  did  not  tell  Frank  Clemmoiis  or  Joe  Tay- 
lor that  the  voice  he  beard  just  after  the  shots  were  fired  was  the 
voice  of  Scott  Hendricks,  nor  did  he  tell  any  one  until  he  told  de- 
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oeased's  wife  on  his  arrival  at  her  house.  The  witness  admitted 
that,  a  few  days  after  the  killing  and  at  the  last  term  of  court,  he 
told  the  attorneys  for  the  defense,  in  the  office  of  one  of  them,  that 
the  voice  he  heard  after  the  shooting  was  the  voice  of  Iven  Thomp- 
son, but  he  was  then  frightened,  and  was  locked  in  the  office,  and 
was  talked  to  in  such  a  loud  and  peremptory  manner  by  the  lawyers 
that  he  did  not  know  what  was  likely  to  be  done  to  him.  Witness 
testified  on  the  examining  trial,  on  Saturday,  the  next  day  after  the 
killing,  that  he  and  Monroe  Hill  tracked  the  mule  and  a  man  from 
the  place  of  the  killing  to  defendant's  house. 

Lizzie  Ferry  testified,  for  the  State,  that  she  lived  on  the  road 
leading  from  defendant's  house  to  Oreen's  mill,  and  about  two  hun- 
dred yards  from  defendant's  house.  She  knew  that  the  defendant 
owned  two  mules,  one  a  large  sorrel,  and  the  other  a  small  black  or 
brown.  Eiley  Turner  passed  the  witness's  house,  going  to  mill, 
about  thirty  minutes  after  sunrise  on  the  morning  of  the  killing; 
riding  the  defendant's  black  mule.  Defendant,  riding  his  big  sorrel 
mule,  passed  the  witness's  house  about  9  o'clock  on  that  morn- 
ing. Witness  heard  of  Hill's  death  about  one  hour  after  he  was 
killed,  and  subsequently  showed  Joe  Taylor  and  Jim  Anderson 
where  the  defendant  passed  along  the  road  by  her  house. 

Cross-examined,  the  witness  said  that  her  nephew,  John  Henry 
Manley,  told  her  of  the  killing  about  11  o'clock  on  the  17th  day  of 
August,  1888.  Defendant  was  in  the  habit  of  passing  the  witness's 
house,  but  had  not  been  by  there  recently.  The  witness  knew  of  no 
particular  reason  why  she  noticed  defendant  as  he  passed  on  that 
morning.  Joe  Taylor,  Al.  Hill  and  Ike  Eunnells  passed  her  house 
on  the  same  day  about  noon,  going  to  the  place  of  the  killing,  which 
was  the  same  direction  traveled  by  defendant  when  he  passed  on 
that  morning.  Witness  did  not  observe  the  defendant's  dress  on 
that  morning. 

Joe  Taylor  testified  for  the  State  substantially  as  he  did  in  Thomp- 
son's case,  except  that  on  this  trial  he  repeated,  about  as  Ike  Ban- 
nells  did,  the  few  words  that  passed  between  him  and  defendant 
when  they  met,  after  the  killing,  in  the  Neches  bottom  at  the  Adrian 
crossing  of  the  river. 

Monroe  Hill  testified,  for  the  State,  that  he  was  the  son  of  the 
deceased.  Witness  was  in  Smith  county  at  the  time  of  the  homicide, 
but  got  home  that  night.  Witness  was  at  £dom  on  Saturday,  the 
day  after  the  killing.  The  wives  of  the  defendant  and  Thompson 
had  been  prosecuted  in  that  court  for  an  assault  on  the  witness's 
sister.     On  the  Sunday  morning  after  the  killing  the  witness  and 
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Ike  Bunnells  went  to  the  place  of  the  killing  and  took  up  the  track 
of  three  men,  which  they  followed.  The  witness  described  the 
tracks  and  the  trail  from  the  body  to  defendant's  gate  substantially 
as  Ike  Bunnells  did  on  this  and  the  trial  of  Thompson.  At  Dack 
Mauley's  house,  about  ten  days  before  the  homicide,  Iven  Thompson 
told  the  witness  that  he,  Thompson,  and  the  deceased  could  not  live 
in  the  same  country  together;  that  he  had  put  men  under  tbe 
ground  before,  and  that  he  had  a  pistol  then.  Scott  Hendricks  said 
that  a  scandal  about  himself  and  Cassie  Williams  was  in  circulation, 
and  that  the  deceased  was  to  blame  for  it.  The  feeling  between  the 
deceased  and  the  parties  charged  with  bis  murder  was  very  un- 
friendly. 

Jim  Hines  was  the  next  witness  for  the  State.  He  corroborated 
the  testimony  of  the  witness  Beall  in  Thompson's  case  as  to  his  and 
Beall's  expedition  into  Smith  county  on  the  Monday  after  the  homi- 
cide. He  described  the  tracks  of  the  men  at  the  point  of  the  killing, 
and  the  track  of  the  mule  found  near  it,  substantially  as  did  other 
witnesses  in  the  two  cases,  and  stated  that  he  knew  of  no  mule  in  the 
neighborhood,  save  the  large  sorrel  mule  of  the  defendant,  which 
could  have  made  a  track  similar  to  that  found  near  the  place  of  the 
killing.  On  Sunday  evening  after  the  killing,  the  witness  fell  in 
with  a  party  and  followed  the  mule  track  as  it  went  from  a  point 
near  the  defendant's  house  to  the  point  about  two  hundred  yards 
from  the  killing  where  the  mule  was  hitched  on  the  day  of  the  kill- 
ing. The  witness  was  at  church  when  the  killing  occurred,  but 
heard  of  it  about  11  o'clock  and  went  to  the  body  with  Mr.  Green 
and  Mr.  Ford.  They  found  the  tracks  so  often  described,  and  the 
gun  wadding  as  described  by  the  witnesses  on  Thompson's  trial.  One 
of  three  men,  as  disclosed  by  tracks,  wadding,  etc.,  was  ambushed 
in  a  hickory  tree  top  screened  with  briars  and  bushes ;  the  second 
was  ambushed  behind  a  black  jack  tree,  five  or  six  steps  from  the' 
tree  top,  and  the  third  man  was  hidden  behind  a  cluster  of  bushes 
six  or  seven  steps  from  the  black  jack  tree.  Witness  saw  the  hat  of 
the  deceased  lying  in  the  road  near  the  point  where  he  was  said  to 
have  received  his  fatal  wound,  and  gun  wadding  was  scattered  from 
that  point  to  the  tree  top.  Witness  saw  Iven  Thompson  in  jail  at 
Tyler  after  his  arrest,  and  noticed  that  he  wore  a  number  ten  or 
eleven  brogan  shoe,  run  out  and  down  at  the  heels. 

Cross-examined,  the  witness  said  that  six  or  seven  years  before 
this  trial  he  had  a  reel-footed  mule,  which  he  traded  to  Willis  Man- 
ley.  Witness  had  not  seen  that  mule  for  two  or  three  years  prior  to 
the  killing.  That  mule  did  not  make  the  track  followed  by  witness 
to  and  from  tbe  place  of  the  killing. 
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4  "  ■  II  .     ■  I,  ■  I  .  ■  ■ 

Alex.  Wheat  testified,  for  the  State,  that  he  was  in  the  vToods  with 
Jim  Anderson  splitting  rails  when  the  killing  occurred.  They  were 
aboat  a  mile  and  a  half  from  the  place  where  deceased  was  kitled. 
Witness  heard  three  shots,  two  from  a  shot-gun,  and  one  from  a 
pistol.  Witness,  about  a  week  before  the  killing,  traveled  home 
from  Tyler  in  company  with  the  defendant  and  Jim  Anderson,  and 
heard  the  defendant,  on  that  trip,  say  that  Edmond  Hill  must  die 
before  the  next  term  of  the  court  at  Edom.  On  another  occasion, 
about  three  weeks  before  the  killing,  whiile  the  case  against  the  wives 
of  the  defendant  and  Iven  Thompson  was  in  progress,  witness  heard 
defendant  say  to  tlie  deceased:  *'Suoh  old  devils  as  you  ought  to  be 
killed."    The  deceased  retorted  with  a  like  remark. 

Cross-examined,  the  witness  said  that  defendant  and  Anderson 
left  Tyler  in  the  morning  of  the  day  he  heard  the  defendant  make 
the  remark  stated,  and  before  he  did,  but  that  he  caught  up  with 
them  before  they  reached  Wilson's  place.  The  remark  quoted  was 
the  first  thing  witness  heard  said  when  he  overtook  the  parties. 
Peter  Hill  was  at  Edom,  and  heard  the  defendant  tell  deceased  that 
such  old  devils  as  he  ought  to  be  killed. 

Jim  Anderson  was  the  next  witness  for  the  Slate.  He  corrob- 
orated the  witness  Wheat  as  to  what  defendant  said  about  the 
deceased  on  the  way  home  from  Tyler.  He  repeated  also  the  con- 
versation between  defendant  and  Thompson  on  the  log  in  the  rear 
of  Thompson's  house  as  stated  by  him  on  the  Thompson  trial,  and 
stated,  in  addition,  that  on  that  occasion  the  defendant  asked  him 
why  he  had  indicted  Iven  Thompson,  and  he  replied  that  the  de- 
ceased, and  not  he,  was  the  man  who  had  done  it.  Witness  heard 
Thompson,  on  the  day  after  the  trial  at  Edom,  say  that  he  was 
going  to  kill  deceased. 

^  Cross-examined,  the  witness  said  that  he  was  cutting  rails  in  the 
bottom  when  the  killing  occurred,  but  did  not  hear  the  fatal  shots, 
though  Alex.  Wheat  said  that  he  did.  The  defendant  said,  on  the 
way  from  Tyler,  after  Wheat  overtook  him  and  witness:  "  We  are 
going  to  kill  Edmond  Hill." 

Jack  Williams  and  Dack  Manley  testified  for  the  State  substan- 
tially as  they  did  on  the  trial  of  Thompson. 

John  Cauthorn  testified,  for  the  State,  that  he  was  the  justice  of 
the  peace  of  the  Edom  beat  in  August,  18S3.  He  held  court  on  the 
Fridays  before  the  fourth  Saturdays  in  each  month.  His  recollec- 
tion was  that,  at  the  time  of  the  killing,  there  were  some  cases  on 
his  docket  in  which  the  families  of  the  deceased  and  defendant 
were  involved.     The  State  closed. 

Constable  Fayette  Raines  was  the  defendant's  first  witness.    He 
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testified  that,  on  the  Friday  night  of  the  killing,  he  went  to  the 
defendant's  house  in  search  of  Iven  Thompson.  Defendant  famished 
a  light  and  aided  witness  in  his  fruitless  search  for  Thompson.  The 
witness,  without  a  warrant,  took  the  defendant  that  night  to  J.  Y. 
Greenes  house,  arriving  there  about  12  o'clock.  Mr.  Green  got  up, 
looked  at  defendant's  foot,  and  had  defendant  make  a  track.  He 
examined  the  track,  and  said  that  it  was  not  the  track  he  measured 
and  followed.  Defendant  went  willingly  with  the  witness  and  made 
no  effort  to  escape,  although  he  was  left  alone  on  the  gallery  once, 
when  the  guard  in  whose  charge  witness  left  him  stepped  off  some 
sixty  steps  to  feed  a  horse.  Witness  did  not  know  who  made  the 
complaint  against  defendant,  but  thought  Jim  Anderson  did.  At 
all  events,  the  deceased  told  witness  that  he  had  Jim  Anderson  to 
make  it,  ^  to  clear  his  skirts.''  The  trial  was  to  come  off  at  the 
August  term  of  the  court .  Defendant's  and  Iven  Thompson's  wives 
were  under  complaint  for  disturbing  the  peace,  and  at  the  July  term 
had  been  acquitted  of  an  assault  upon  Cora  Hill,  the  complaint  in 
which  case  was  made  by  Cora  Hill.  Defendant  declined  to  sign  the 
appearance  bond  of  Thompson's  wife.  Thompson  was  dodging  a 
warrant  in  witness's  hands  for  some  time  prior  to  the  killing.  Wit- 
ness could  hear  of  him  in  the  county,  but  failed  to  find  him. 

Henry  Kennedy,  the  brother  of  the  defendant,  testified  for  the 
defense  that  he  lived  at  his  father's  house,  in  sight  of,  and  in  speak- 
ing distance  of,  defendant's  house.  Scott  Hendricks  came  to  defend- 
ant's house  on  the  morning  of  the  homicide,  about  sunrise,  to  bring 
the  Kennedy  horses  which  had  broken  into  his  field  on  the  night. 
before.  He  came  again  about  9  o'clock,  and,  in  the  hearing  of  the 
witness,  asked  the  defendant,  who  was  sitting  on  his  gallery,  if  that 
mule  had  been  brought  back  yet  Defendant  replied  that  it  haokt 
not  Witness  and  Cassie  Williams  then  went  on  to  the  Hopewell 
church,  leaving  defendant  sitting  on  his  gallery.  He  saw  defendant 
and  Scott  at  the  Hopewell  church  on  that  day.  Cassie  Williams 
rode  her  own  side-saddle.  Defendant's  wife  owned  a  side-saddle. 
Witness  and  his  two  brothers  helped  to  dig  the  grave  and  bury  the 
deceased.  Scott  Hendricks  rode  Tom's  wife's  side-saddle  to  Hope- 
well church  on  the  day  of  the  killing.  The  defendant  and  Scott 
Hendricks  went  to  Edom  on  Saturday,  the  day  after  the  killing. 
Defendant  did  not  own  a  gun  at  the  time  of  the  homioidej  and  if 
Scott  had  one  the  witness  did  not  know  it  Scott  rode  the  side- 
saddle to  the  church  for  Esther  Pruitt  to  ride  back.  He  waygoing 
to  ride  defendant's  saddle  and  mule  back,  and  defendant  was  to  go 
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to  Tyler  to  see  abont  a  cbarch  bell.    Defendant  did  not  go  to  Tyler 
becaase  Esther  Pruitt  conld  not  go  to  his  bouse. 

Esther  Praitt  testified,  for  the  defense,  that  she  saw  the  defend- 
ant and  Scott  Hendricks  at  the  Hopewell  church,  on  the  day  of  the 
homicide.  Witness  had  promised  defendant's  wife  to  visit  her  if  she 
would  send  for  her.  Defendant  on  that  day  told  witness  that  he 
had  a  mule  and  saddle  for  her,  but  witness's  husband  being  sick, 
witness  could  not  go  to  Kennedy's.  It  was  in  the  evening  when  the 
witness  saw  the  defendant  at  the  church.  She  did  not  know  how 
long  he  had  then  been  there.  She  did  not  see  the  mule,  and  did  not 
know  as  a  fact  that  defendant  brought  one  for  her  to  ride  back. 
She  did^  not  know  whether  defendant  went  from  the  church  to 
Tyler,  or  whether  he  went  back  home. 

William  Kennedy,  the  father  of  the  defendant,  testified  for  the 
defense  that  the  house  in  which  he  lived  stood  some  seventy-five  or 
one  hundred  yards  from  the  house'  in  which  the  defendant  lived. 
Witness  heard  of  Hiirs  death  between  11  and  12  o'clock  on  the 
day  he  was  killed.  Frank  Clemmons,  who  told  him  about  it, 
reached  his  house  between  the  hours  named,  and  took  dinner  with 
him  on  that  day.  Witness  saw  Scott  Hendricks  three  times  on  that 
day.  He  first  came  to  witness's  house  about  sunrise,  bringing  the 
witness's  horses  which  had  broken  into  his  crop  on  the  night  before. 
He  remained  but  a  short  time  and  left,  going  back  towards  his 
home.  He  returned  between  8  and  9  o'clock  and  called  to  defend- 
ant, asking  him  if  he  was  ^' ready."  Defendant  replied  that  he  was 
not,  as  his  mule  had  not  yet  got  back.  Scott  went  to  the  well,  and 
witness,  who  was  unwell,  went  into  the  house  and  did  not  notice  his 
subsequent  movements.  At  about  It  o'olook  Scott  again  called  to 
defendant,  asking  if  he  was  ready.  Defendant  replied  that  he  was, 
and  he  and  Scott  left  together,  going  toward  the  Adrian  crossing 
of  the  Neches  river,  which  was  in  the  direction  of  H«»pewell  church. 

Cross-examined,  witness  said  that  Frank  Clemmons  lived  beyond 
the  Neches  river,  over  the  Adrian  crossing.  He  ate  dinner  with  wit- 
ness on  the  day  of  the  killing.  Anthony  Robinson  was  present,  and 
Susan,  defendant's  wife,  came  to  the  house  for  medicine  for  her  sick 
child,  while  Clemmons  was  in  the  house.  She  said  nothing  about  a 
saddle.  Witness  told  her  of  the  death  of  Edmond  Hill,  but  she 
asked  no  questions  about  it. 

Susan  Kennedy,  the  defendant's  wife,  testified  in  his  behalf  that 
she  saw  Ctemmons  at  William  Kennedy's  house  about  11  o'clock  on 
the  day  of  the  homicide,  and  was  then  told  of  it.  Defendant  came 
home  on  the  night  before  very  much  wearied,  and  slept  late.    He 
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was  at  home  when  Riley  Turner  got  back  from  the  mill,  nor  did  he 
leave  home  until  he  and  Scott  Hendricks  left  to  go  to  Hopewell 
church.  Defendant  rode  his  sorrel  mule,  and  Scott  defendant's 
black  mule  under  a  side-saddle  which  Esther  Pruitt  was  to  ride 
back.  Defendant  got  home  about  dark,  and  was  arrested  late  that 
night  and  taken  to  Edom  by  Mr.  Baines. 

Cross-examined,  witness  stated  that  defendant,  Scott  Hendricks, 
Henry  Kennedy  and  Cassie  Williams  were  to  go  to  church  together 
on  that  morning,  but,  the  mule  on  which  Eiley  Turner  went  to  mill 
not  getting  back  soon  enough,  Henry  and  Cassie  did  not  wait  for 
defendant  and  Scott.  Defendant  sent  his  ten-year-old  son  to  tell 
Scott  that  he  wanted  to  go  to  church  on  that  day.  Scott  was  to 
bring  Esther  Pruitt  back,  and  defendant  was  to  go  to  Tyler  from 
the  church,  to  see  about  the  bell.  None  of  witness's  family  went  to 
deceased's  house  after  the  killing.     The  defense  closed. 

Frank  Clemmons  testified,  for  the  State  in  rebuttal,  that  he 
reached  William  Kennedy's  house  between  11  and  12  o'clock  on  the 
day  of  the  killing,  told  of  the  killing,  and  took  dinner.  Anthony 
Robinson  was  there.  Susan,  defendant's  wife,  came  in  and  asked 
for  a  saddle  to  send  for  the  cows.  She  said  nothing  that  the  wit- 
ness heard  about  medicine.  She  got  no  saddle.  Ike  Eunnells  had 
not  told,  up  to  that  time,  that  he  recognized  the  voice  of  Scott 
Hendricks  at  the  time  of  the  killing. 

Anthony  Eobinson  testified,  for  the  State,  that  he  was  at  the 
house  of  William  Kennedy  when  the  defendant's  wife  came  there 
on  the  day  of  the  killing.  She  asked  for  a  saddle  for  Eiley  Turner 
to  ride  after  the  cows.  Susan  said  nothing  about  the  killing  when 
she  was  told  of  it. 

Riley  Turner,  for  the  State  in  rebuttal,  testified  that  he  went  to 
Green's  mill  on  the  morning  of  the  killing,  leaving  defendant's 
house  between  daylight  and  sunrise.  He  passed  Brown  Perry's, 
and  was  riding  the  defendant's  little  black  mule.  He  got  back  to 
defendant's  from  the  mill  between  9  and  10  o'clock.  Defendant 
Was  then  at  home.  Witness  did  not  tell  him  that  he  had  seen  the 
deceased  at  the  mill.  Witness  turned  the  mule  loose  after  his  re- 
turn, and  was  directed  by  defendant  to  catch  it  again,  which  he  did. 
He  then  saddled  the  sorrel  and  the  black  mule,  but  did  not  see  them 
ridden  off.  Witness  then  performed  some  chores  about  the  place 
anJ  went  fishing.  Defendant  got  back  late  that  night.  The  black 
mule  came  home  through  the  field  about  the  same  time. 

Willie  Ann  Williams  testified,  for  the  State,  that  defendant  and 
Scoit  Hendricks  reached  Hopewell  church  about  3  o'clock  in  the 
evening  on  the  day  of  the  killing. 
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The  motion  for  new  trial  raised  the  questions  discassed  in  tbe 
opinion. 

H.  B.  Marshy  Surge  ds  Hussell  and  Kearby  dk  McChesney^  for  the 
appellant. 

J.  H.  BuriSj  Assistant  Attorney -General,  for  the  State. 

White,  Pkesiding  Judge.  App)olIant  and  one  Iven  Thompson 
and  one  Scott  Hendricks  were  jointly  indicted  for  the  murder  of 
one  Edmond  Hill,  on  the  17th  day  of  August,  1S83,  in  Yan  Zandt 
county.  They  were  separately  tried,  and  on  his  trial  this  appellant 
was  convicted  of  murder  of  the  first  degree,  the  penalty  assessed 
being  a  life  term  in  the  penitentiary.  Nineteen  bills  of  exception 
were  saved  to  rulings  made  by  the  court  at  the  trial,  all  of  which 
appear  in  the  record. 

1.  The  precept  or  writ  issued  by  the  clerk  with  a  copy  of  the 
special  venire  to  be  served  on  defendant  had,  if  ever  issued,  been  lost 
or  mislaid.  A  copy  of  the  venire  had  been  served  on  the  17th  day 
of  April.  On  the  day  of  trial,  when  it  was  ascertained  that  the 
precept  or  writ  was  mislaid  or  lost,  defendant,  though  he  did  not 
deny  that  a  precept  or  writ  such  as  is  required  (Code  Crim.  Proc., 
art.  616)  had  been  regularly  issued,  served,  and  returned  on  tbe  17th 
of  April,  simply  excepted  to  a  paper  purporting  to  be  said  writ, — 
which  paper  the  clerk  and  sheriff  had  of  their  own  motion  substi- 
tuted in  lien  of  the  one  lost,  and  he  asked  the  court  to  hear  proof  as 
to  the  validity  of  this  substituted  paper.  Tbe  explanation  of  tbe 
judge  shows  that  he  did  hear  the  proofs,  and  from  the  evidence  it 
appeared  that  the  statutory  writ  bad  been  issued  with  a  certified 
copy  of  the  special  venire^  and  that  it  had  been  executed  and  re- 
turned on  the  17th,  the  day  the  certified  copy  of  the  venire  was 
delivered  to  defendant,  and  that  it  had  been  lost.  Defendant  did 
not  deny  that  he  had  been  served  with  a  certified  copy  of  the  special 
venire  on  the  17th;  he  did  not  move  the  court  to  strike  the  pre- 
tended substitute  from  the  files  and  that  the  prosecution  be  required 
to  substitute  the  lost  paper  in  the  mode  and  manner  required  by 
law.  {Strong  v.  The  State^  18  Texas  Ct.  App.,  19.)  Had  he  done  so, 
and  the  court  had  refused  to  grant  the  motion,  there  might  then 
have  been  some  question  for  us  to  determine.  As  it  is,  since  the 
court  appears  to  have  complied  with  his  request  and  done  what  he 
asked  should  be  done,  we  cannot  see  that  he  has  any  further  ground 
for  complaint 
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2.  Amongst  those  exempt  from  jury  service,  when  they  may 
claim  such  exemption,  are  ^' all  civil  officers  of  this  State  and  of 
the  United  States."  (Rev.  Stats.,  art.  3014,  subdivision  2.)  A  post- 
master is  a  civil  officer  of  the  United  States.  When  the  name  of 
A.  C.  Clough  was  reached  and  called  on  the  special  venire^  the  sher- 
iff stated  that  said  juror  was  a  postmaster;  that  he  knew  the  fact, 
and  that  said  juror  had  asked  him  to  render  this  excuse  for  him. 
Whereupon  the  court  excused  the  juror,  and  defendant  excepted. 
Appellant's  proposition  in  support  of  his  exception  is  ^'  that  it  is  not 
competent  for  the  court  to  excuse  a  juror  selected  and  served  as  one 
of  a  special  venire^  until  such  juror  has  appeared  at  the  trial,  has 
been  called  and  properly  sworn  to  answer  questions  touching  his 
service  and  qualifications,  even  though  he  may  be  exempt  from 
jury  service  and  the  court  apprised  of  the  fact.  His  excuse,  if  any 
be  has,  must  be  established  and  claimed  under  oath."  Ordinarily, 
this  proposition  is  correct.  (Code  Crim.  Proc.,  arts.  616,  619  and 
620;  Babies  v.  The  State,  5  Texas  Ct.  App.,  346;  Foster  v.  The  State, 
8  Texas  Ct.  App.,  254;  Hill  v.  The  State,  10  Texas  Ct.  App.,  618; 
TAuston  V.  The  State,  18  Texas  Ct.  App.,  26.)  But  to  this,  as  to 
every  other  general  rule,  there  must,  as  there  ought  to  be,  excep- 
tions where  the  rule  should  fail  for  the  want  of  reason  in  its  en- 
forcement. A  postmaster  may  be  unable  to  leave  his  office  without 
endangering  the  public  service,  even  for  a  short  time,  just  as  one 
who  is  sick  may  be  absolutely  unable,  from  physical  ailment,  to  ap- 
pear and  present  in  person  his  excuse.  In  either  of  such  cases,  we 
apprehend,  he  might  send  his  excuse  by  another,  and  the  court  could 
hear  and  determine  it  in  his  absence.  If  defendant  is  not  satisfied, 
or  desires  to  disprove  the  fact  or  ground  of  excuse,  he  should  apply 
for  an  attachment  to  have  the  juror  brought  forthwith  into  court. 
(Code  Crim.  Proc.,  art.  618,  and  Thompson  v.  The  State,  just  de- 
cided, ante,  p.  593.) 

3.  Bills  of  exception  3  and  7  show  challenges  for  cause  to  the 
jurors  on  account  of  opinions  previously  formed.  The  jurors  stated 
that  such  opinions  would  not  influence  their  verdict,  and  that,  not- 
withstanding such  opinions,  they  could  give  the  defendant  a  fair 
and  impartial  trial.  As  to  the  opinions  of  jurors  the  rule  adopted 
by  the  Nineteenth  Legislature  is,  '^  if  it  (the  opinion)  appears  to  have 
been  formed  from  reading  newspaper  accounts,  communications,  state- 
ments or  reports,  or  from  mere  rumor  or  hearsay,  and  the  juror  states 
on  oath  that  he  feels  able,  notwithstanding  such  opinion,  to  render  an 
impartial  verdict  upon  the  law  and  the  evidence,  the  court,  if  satisfied 
that  he  is  impartial  and  will  render  such  verdict,  may  in  its  discre- 
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tion  admit  him  as  competent  to  serve  in  such  case;  bat,  if  the  court 
in  its  discretion  is  not  satisfied  that  he  is  impartial,  the  juror  shall 
ba  discharged."  (Gen'l  Laws  Nineteenth  Legislature,  p.  91 ;  art 
636,  subdivis.  13.)  Under  the  rule  we  cannot  see  that  the  court  has 
abused  its  discretion  in  the  two  instances  shown  by  the  bills  of  ex- 
ception. (See  Thompson  v.  The  State^  decided  at  present  term,  anU^ 
p.  593.) 

4.  As  shown  by  the  fourth  bill,  the  juror  Norman  stated  that  he 
was  a  postmaster,  and  would  have  claimed  exemption  on  that  ground 
in  this  case  had  he  known  it.  Defendant's  counsel  then  asked  him 
if  he  now  desired  to  claim  such  exemption,  to  which  question  coun- 
sel for  the  State  objected,  and  the  court  sustained  the  objection,  and 
defendant  exhausted  a  peremptory  challenge  upon  said  juror.  As 
seen  above,  a  claim  of  exemption  for  the  ground  stated  is  entirely  a 
personal  privilege,  and  unless  the  juror  claimed  the  exemption  he 
was  not  thereby  disqualified,  and  it  was  not  a  right  of  defendant  to 
urge  or  insist  upon  his  claiming  the  exemption.  We  see  no  error  in 
the  ruling. 

5.  The  juror  Scott  thought  '*a  life  sentence  would  be  bad  enough 
for  anybody,"  and  that  he  had  conscientious  scruples  against  the  m- 
fiiction  of  the  death  penalty.  He  was  stood  aside  for  cause  by  the 
State.  This  was  correct.  Thompson's  case,  just  decided,  disposes 
of  the  matter  presented  by  the  eighth  bill,  wherein  the  juror  Cox 
stated  he  would  not  inflict  the  death  penalty  where  he  had  the  op- 
tion of  imposing  imprisonment  for  life. 

6.  Bill  of  exceptions  complains  that  the  court  would  not  delay 
the  trial  to  enable  defendant's  counsel  to  prepare  and  write  out  his 
bills  of  exceptions.  In  his  explanation  to  the  bill  the  judge  says 
defendant  had  five  attorneys  representing  him  on  the  trial,  and  one 
of  them  appeared  to  be  engaged  solely  in  writing  out  the  bills  of 
exception ;  wherefore  he  saw  no  necessity  to  delay  the  trial.  A  well 
settled  rule  of  practice  is  that  it  is  error  to  refuse  a  defendant  time 
to  prepare  his  bill  of  exceptions  at  the  time  the  exception  is  reserved. 
(Kev.  Stats.,  art.  1358;  Soger  v.  The  State,  11  Texas  Ct.  App.,  110; 
Knox  V.  The  State,  11  Texas  Ct.  App.,  148.)  And  in  Brown  v.  The 
State,  13  Texas  Ct.  App.,  59,  it  is  held  that  a  defendant  on  trial 
objecting  to  any  order,  ruling  or  decision  of  the  trial  court,  is  en- 
titled to  time  in  which  to  prepare  his  bill  of  exceptions,  whether  he 
has  one  or  more  counseL  But  we  do  not  think  it  was  ever  intended 
to  hold  that  a  mere  refusal  to  grant  time  is  reversible  eri^or  whether 
defendant  was  injured  or  not  by  the  refusal  For,  though  the  time 
may  not  have  been  granted  him,  yet  if  he  got  his  bill  subsequently. 
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it  cannot  be  perceived  how  he  could  claim  that  he  was  injured.  In 
snch  case  the  ruling  would  amount  simply  to  error  without  preju- 
dice, which  is  rarely  if  ever  held  reversible  error.  In  order  to  make 
an  exception  of  this  kind  available,  the  -exception  should  show  that 
the  refusal  of  time  prevented  defendant  from  preparing  and  getting 
the  benefit  of  a  bill  to  which  he  was  entitled,  or  that  some  other 
material  injury  was  thereby  caused  the  defendant,  and  the  bill  of 
which  he  was  deprived  or  the  injury  done  should  be  shown  in  the 
bill  of  exceptions  saved  to  the  refusal  to  grant  time.  It  has  been 
held  that  the  refusal  of  a  district  judge  to  sign  a  bill  of  exceptions 
which  it  is  apparent  could  not  have  affected  the  result  in  the 
supreme  court  will  afford  no  ground  for  reversal.  {Belo  v.  Wren^ 
63  Texas,  668.)  In  this  case  the  bill  we  are  considering  states  no 
more  than  the  bare  fact  that  the  court  refused  to  grant  time  to  pre- 
pare the  bills,  and  does  not  state  even  in  general  terms  that  injury 
was  occasioned,  or  any  kind  of  prejudice  to  his  rights  suffered  by 
appellant  As  presented  in  the  bill,  Ave  do  not  think  a  reversible 
error  is  shown.  We  will  remark,  however,  that  a  court  can  never 
be  too  careful  in  refusing  a  defendant  in  a  criminal  case  any  right 
accorded  him  by  law. 

7.  The  ninth  bill  of  exceptions  shows  that  the  juror  Pirtle  had 
qualified  himself  on  his  voir  dire,  and  was  accepted  by  the  State, 
and  the  defendant  having  exhausted  his  peremptory  challenges  de- 
clined to  accept  or  reject  the  juror,  and  the  court  ordered  the  juror 
sworn  and  impaneled.  There  was  no  error  in  this.  If  he  could 
have  done  so,  defendant  should  have  challenged  the  juror  for  cause. 
Challenges  for  cause  are  never  exhausted  {Loggina  v.  The  State,  12 
Texas  Ct.  App.,  65),  even  though  his  peremptory  challenges  may 
have  been. 

8.  Bill  of  exceptions  No.  10  was  to  the  court's  permitting  the 
witness  Runnells,  over  objection,  to  testify  that  just  after  the  shoot- 
ing of  deceased  he  heard  a  voice  (that  of  Scott  Hendricks,  a  co- 
defendant)  exclaim,  "  Oh,  yes,  boys,  I  got  him  this  time."  The 
evidence  was  admissible  as  res  geatm.  {Thompson  v.  The  Stdte^  just 
decided,  antSy  p.  593.) 

9.  Bill  of  exceptions  No.  11  is  in  reference  to  the  court's  permit- 
ting counsel  for  the  State  to  hold  interviews  with  several  of  the 
witnesses  who  had  at  the  beginning  of  the  trial  been  placed  under 
the  rule.  In  explanation  the  court  states  that  nothing  occurred, 
showing  an  abuse  of  the  privilege.  Such  practice  was  condemned 
by  this  court  in  Brown  v.  The  State,  3  Texas  Ct.  App.,  294.  The 
general  rule  is  that  all  matters  concerning  the  placing  of  witnesses. 
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under  the  rule  are  confided  to  the  discretion  of  tbe  trial  eonrt,  and 
that  its  action  with  reference  to  such  matters  will  not  be  revised 
unless  an  abuse  of  discretion  is  manifest.  (4  Texas  Ct.  App.,  646; 
Davis  V.  The  State,  6  Texas  Ct.  App.,  196;  7  Texas  Ct.  App.,  142; 
HoU  V.  The  StaU,  9  Texas  Ct.  Appi,  572;  10  Texas  Ct.  App.,  571 ;  11 
Texas  Ct.  App.,  32;  13  Texas  Ct.  App.,  244;  Dubose  t.  ITkc  SUsUy 
13  Texas  Ct.  App,  419;  14  Texas  Ct.  App.,  1;  16  Texas  Ct.  App., 
99.)    No  abuse  of  discretion  has  been  made  manifest  in  this  instance. 

10.  Bill  of  exceptions  No.  12  was  saved  to  the  question  and  answer 
propounded  by  tbe  prosecution  to  tbe  witness  Hines,  who  stated  that 
he  had  followed  a  mule  track  from  tbe  place  of  killing,  and  be  was 
then  asked  by  the  State's  counsel  ^\l  the  mule  that  be,  witness, 
had  sold  to  one  Willis  Manley  made  the  track  he  was  tracking?"  It 
was  objected  that  tbe  question  was  leading.  A  question  is  leading 
which  suggests  the  answer  desired.  {Tindei^  t.  Cfarey,  26  Texas, 
350.)  The  question  put  could  have  been  answered  either  '^  jes"  or 
^  no,''  and  we  do  not  tbink  either  one  of  these  answers  was  sug- 
gested more  than  the  other.  Another  objection  was  that  the  qaes- 
tion  called  for  tbe  mere  opinion  or  condusion  of  the  witness^  From 
the  description  the  witness  bad  given  of  his  mule^  and  that  she  was 
reel-footed  in  her  hind  feet  and  made  a  most  peculiar  track,  we  tbink 
his  testimony  as  to  her  tracks  might  well  be  called  a  fact  which 
could  be  proven,  in  contradistinction  to  a  mere  opinion  or  a  goocIq- 
sion. 

11.  We  can  perceive  no  tangible  reason  why  tbe  evidence  men- 
tioned in  the  thirteenth  bill  of  exceptions  was  not  admissible.  On 
the  day  of  the  killing,  some  one  of  the  parties  first  reaching  tbe 
place  of  homicide  most  sensibly  tried  to  prevent  others  from  oblit- 
erating the  tracks  leading  to  and  from  the  place  of  the  homicide, 
by  instructing  and  requesting  them  to  keep  away.  The  witness 
testified  to  these  efforts  and  instructionn. 

12.  By  tbe  fourteenth  bill  it  is  shown  that  the  court  refused  to 
permit  the  witness  Wheat  to  testify  to  remarks  made  by  one  Jim 
Anderson  to  him  when  they  heard  tbe  guns  fire  which  were  supposed 
to  have  killed  Hill.  These  parties  were  in  the  woods,  mauling  rails, 
some  distance  away  from  the  scene  of  the  killing,  and  what  they 
might  have  said  to  each  other  when  they  heard  the  firing  was  res 
inter  alios  acta,  and  inadmissible.  The  court  did  not  err  in  exclud- 
ing it. 

13.  The  fifteenth  bill  of  exceptions  was  reserved  by  defendant  to 
tbe  court's  permitting  Jack  Williams  to  testify,  over  tbe  objection  of 
defendant,  to  certain  statements  made  to  the  witness  by  Iven  Thomp- 
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son  (a  co-defendant),  some  days  before  the  killing,  relative  to  the  in- 
tentions of  Thompson  and  appellant  Kennedy  to  kill  Edmond  Hill, — 
appellant  Kennedy  not  being  present  when  Thompson  made  these 
statements  to  the  witness.  The  evidence  was  admissible.  The  wit- 
ness stated  that  Thompson  said  "  that  he  and  Tom  Kennedy  were 
going  to  kill  Hill  the  first  chance  they  got,  and  that  they  were  going 
for  him  any  time."  A  conspiracy  between  the  parties  may  not  have 
been  conclusively  established  before  this  testimony  was  admitted, 
but  it  was  established  on  the  trial,  and  this  testimony  tended  to  es- 
tablish its  existence  at  the  time  the  statements  and  declarations 
were  made.  (See  the  question  elaborately  discussed  in  Cox  v.  The 
State,  8  Texas  Ct  App.,  254.) 

14.  The  sixteenth  bill  was  to  the  action  of  the  court  in  permitting 
Cauthorn,  a  justice  of  the  peace,  to  testify  that  at  and  before  the 
time  of  the  killing  there  were  causes  pending  on  his  docket  between 
Edmond  Hill's  family  and  Tom  Kennedy,  defendant's  family.  The 
objection  was  that  the  docket  was  the  best  evidence.  The  witness 
could  as  a  fact  testify  that  such  causes  were  pending,  independently 
of  his  docket.  (See  Thompson  v.  The  State^  just  decided,  antey  p.  593.) 

15.  The  seventeenth  bill  of  exceptions  appears  of  record,  and  the 
same  is  not  noticed  or  discussed  in  the  brief  of  counsel  for  appellant. 

16.  The  eighteenth  and  nineteenth  bills  of  exception  were  saved 
to  remarks  made  in  argument  by  the  attorneys  prosecuting  the 
case.  From  the  eighteenth  it  appears  that  when  the  district  attor- 
ney commenced  to  speak  of  '^ public  opinion"  the  judge  of  his 
own  motion  stopped  him,  and  told  him  ^Ho  refrain  from  any 
reference  to  public  opinion,  and  nothing  further  was  said  by  him 
about  it."  The  objectionable  remark  made  by  the  attorney  em- 
ployed to  assist  in  the  prosecution  was  that  ^'from  the  testi- 
mony in  the  case  he  honestly  believed  defendant  guilty."  It 
was  entirely  proper  for  the  court  to  interfere  and  stop  the  dis- 
trict attorney  when  he  started  out  of  the  record  to  speak  of 
public  opinion.  Public  opinion  has  nothing  to  do  with  trials  in 
a  court  of  justice.  The  law  is  above  public  opinion, —  independ- 
ent of  it, —  cares  nothing  for  it,  and  should  always  promptly 
condemn  any  attempt  on  its  part  to  dictate  or  interfere  in  any  man- 
ner with  matters  pending  in  her  courts.  The  life  and  liberty  of  the 
citizen  are  not  under  the  control  of  nor  dependent  upon  public 
opinion.  The  law  is  the  cegis  of  his  protection  against  the  mad  de- 
mands of  public  opinion  when  life  and  liberty  are  at  stake,  and  that 
law  which  could  for  a  moment  be  swerved  from  its  high  purpose 
and  prerogative  by  either  the  cries  of  popular  clamor  or  popular 
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applause  is  but  a  fraud  and  a  delusion,  unworthy  the  name  of  law. 
Appreciating  this,  the  learned  judge,  without  suggestion  from  de- 
fendant's counsel,  of  his  own  motion  promptly  stopped  the  attorney 
so  soon  as  he  attempted  to  invoke  public  opinion.  This  was  emi- 
nently proper.  (Crawford  v.  The  State,  15  Texas  Ct.  App.,  503 ;  Car^ 
Wright  V.  The  State,  16  Texas  Ct.  App.,  489;  l^erling  v.  The  StaUj 
15  Texas  Ct.  App.,  249;  Hunnicut  v.  The  State^  18  Texas  Ct  App., 
500.) 

As  to  the  expression  made  use  of  by  the  attorney  aiding  the  pros- 
ecution, to  the  effect  that  he  honestly  believed  defendant  guilty,  it 
was  said  by  this  court  in  the  case  of  Young  v.  The  State^  at  a  former 
day  of  this  term :  '*  While  it  is  true  that  authors  treating  upon  this 
subject  say  that  counsel,  either  for  or  against  the  prisoner,  should 
never  express  their  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, yet  we  would  hesitate  at  this  day  to  reverse  a  judgment 
because  of  a  violation  of  this  rule.'.'  {Ante,  p.  536.)  And  besides,  in 
this  as  in  that  case,  counsel  should  have  requested  the  court  to 
instruct  the  jury  that  they  should  not  be  influenced  by  the  attor- 
ney's individual  opinion  as  to  the  defendant's  guilt. 

No  exception  was  taken  to  the  charge  of  the  court  to  the  jury, 
and  no  additional  instructions  were  asked.  The  charge  presents 
fully  the  law  applicable  to  the  facts  proven. 

As  to  the  evidence,  whilst  it  is  circumstantial,  it  is,  in  our  opinion, 
amply  sufficient  to  sustain  the  verdict  and  judgment.  Appellant 
appears  to  have  had  a  fair  trial,  and  he  has  been  most  ably  defended 
in  the  lower  court,  and  in  this  court  has  had  his  case  thoroughlj'  pre- 
sented, both  in  oral  argument  and  by  brief  of  counsel.  A  mature 
consideration  of  the  many  intricate  and  interesting  questions  raised 
has  led  us  to  the  conclusion  that  none  of  the  errors  complained  of, 
if  any  there  are,  are  of  a  character  requiring  that  we  should  reverse 
the  judgment.  Appellant  is  shown  by  this  record  to  have  conspired 
with  others  to  take  the  life  of  deceased,  and  that  they  consum- 
mated the  conspiracy  with  a  most  foul  assassination.  The  judgment 
is  affirmed. 

Affirmed. 

[Opinion  delivered  December  16, 1885.] 
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[No.  2045.] 
BoBEBT  Cabb  v.  The  State. 

1.  Pbacticb  — Chanob  of  Venue.— a  defendant  in  a  felony  case  is  not  re- 

quired to  except  to  the  indictment  or  to  interpose  special  pleas  before  the 
State  has  announced  for  trial,  but  may  do  so  afterwards,  and,  therefore, 
article  580  of  the  Code  of  Criminal  Procedure,  which  provides  that  an 
application  for  a  change  of  venue  may  be  heard  before  either  party  has  an- 
nounced ready  for  trial,  and  which,  at  the  same  time,  requires  that,  before 
the  change  is  ordered,  all  exceptions  and  special  pleas  then  on  file  shall  be 
determined  by  the  court,  is  merely  directory,  and  cannot  operate  to  defeat 
the  application  for  the  change  of  venue,  because,  though  filed  and  presented 
before  the  accused  announced  for  trial,  it  was  so  filed  after  the  State  had 
announced.  It  is  in  time  if  filed  after  the  State,  though  before  the  accused, 
has  announced. 

2.  Same— Sustaining  and  Contbo^wsrtino  Afftoavits— Case  Stated.— A 

defendant,  setting  up  in  his  application  for  a  change  of  venue  both  of  the 
statutory  grounds,  is  entitled  to  the  change  if  he  establishes  either  ground. 
In  order  to  raise  an  issue  upon  the  application  of  the  accused,  it  is  incum- 
bent upon  the  State  to  file  a  controverting  affidavit,  impeaching  the  credi- 
bility of  the  affiants  supporting  the  application,  or  attacking  their  means 
of  knowledge.  In  this  case  the  application,  sup}x>rted  by  requisite  affida- 
vits, alleged  both  the  existence  of  popular  prejudice  against  the  accused, 
and  an  influential  combination  seeking  his  conviction.  The  controverting 
affidavit  filed  by  the  State  assailed  the  means  of  knowledge  possessed  by 
the  supporting  affiants,  as  to  the  existence  of  the  influential  combination 
alleged,  but  was  silent  as  to  their  means  of  knowledge  respecting  the  exist- 
ence of  popular  prejudice.  Hcldt  that  the  controverting  affidavit  was 
insufficient  to  moot  an  issue  upon  the  ground  of  prejudice,  and  for  that 
*  reason  the  change  of  venue  should  have  been  awarded  upon  the  face  of  the 
application.  See  the  opinion  in  exten90. 
8.  Qualification  of  a  Witness.— Executive  Pardon,  which  is  a  remission  of 
guilt,  is  either  full,  partial  or  conditional.  It  is  full  when  it  freely  and 
unconditionally  absolves  the  party  from  all  the  legal  consequences  of  his  crime 
and  conviction,  direct  and  collateral.  It  is  partial  when  it  remits  only  a 
portion  of  the  punishment,  or  absolves  from  only  a  portion  of  the  legal  con- 
sequences of  the  crime.  It  is  conditional  when  it  does  not  become  operative 
until  the  grantee  has  performed  some  specified  act,  or  when  it  becomes  void 
upon  the  occuiTence  of  some  specified  event.  No  other  than  a  full  pardon 
can  operate  to  restore  to  a  felony  convict  the  competency  of  a  witness  in  the 
courts  of  this  State.  The  pardon  of  the  impugned  witness  in  this  case  was 
qualified  by  the  condition  subsequent  that  it  was  subject  to  revocation  by 
the  Governor  whenever  it  shall  be  determined  by  the  said  Governor  that  the 
convict  has  violated  any  of  the  criminal  laws  of  this  State.  Held,  by  the 
majority  of  the  court,  that  such  conditional  pardon  did  not  restore  to  the 
witness  the  competency  to  testify,  and  in  permitting  him  to  be  introduced 
as  a  witness,  the  trial  court  erred.  But  see  the  opinion  of  Hurt,  Judge, 
maintaining  the  converse  of  the  doctrine  to  the  extent  that  the  efifect  of  a 
pardon  with  a  condition  subsequent  is  the  same  as  that  of  a  fuU  pardon 
until  the  same  is  vitiated  by  the  happening  of  the  condition. 
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4.  Burglary  ^  ]jn*dictment  —  Evidencb — Fact  Case.— To  constitute  the  offenae 
of  burglary  there  must  be  a  breaking,  and  such  breaking  is  constituted  by  an 
entry  with  actual  force,  which,  to  constitute  burglary  by  day,  must  be  applied 
to  the  building,  and  not  otherwise,  and  the  entrauce  must  not  be  by  threats  or 
fraud.  A  burglary  by  night  Is  constituted  by  an  entrance  effected  by  foroe, 
whether  applied  to  the  building  or  otherwise,  or  by  threats  and  fraud.  The 
indictment  in  this  case  charges  that  the  accused  did  '*  break  and  enter'*  the 
house,  but  docs  not  allege  the  breaking  and  entry  to  have  been  either  by  daj 
or  night.  Such  an  indictment  is  sufficient  to  authoriase  a  couTiction  for 
burglary,  whether  by  day  or  night,  if  supported  by  proof  that  the  force  was 
applied  to  the  building,  but,  failing  to  allege  the  entry  by  night,  it  would  not 
authorize  a  conviction  upon  proof  that  the  force  was  used  otherwise  thim 
upon  the  building.  But  see  the  statement  of  the  case  for  evidence  held 
sufficient  to  support  both  the  indictment  and  the  conviction,  though  the 
judgment  is  reversed  on  other  grounds. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  before 
the  Hon.  George  McCormick. 

The  conviction  in  this  case  was  for  the  burglary  of  the  store- 
house of  Samuel  Brown  and  J.  W.  Peebles,  in  Gonzales  county, 
Texas,  on  the  10th  day  of  December,  1883.  A  term  of  seven  years 
in  the  penitentiary  was  the  penalty  assessed. 

S.  II.  Brown  was  the  first  witness  for  the  State.  He  testified 
that  he  had  lived  in  the  town  of  Leesburg,  Gonzales  county,  Texas, 
for  a  number  of  years,  during  the  last  three  of  which  be  bad  been 
engaged  in  the  mercantile  business  with  J.  W.  Peebles,  under  the 
firm  name  of  Peebles  &  Brown.  Witness  had  known  the  defend- 
ant for  the  last  ten  years.  He  had  also  known  James  Martin  and 
James  Collins  for  the  same  length  of  time.  The  store-house  of 
Peebles  &  Brown,  situated  in  the  town  of  Leesburg,  Gonzales  county, 
Texas,  was  broken  into  on  the  night  of  December  31,  1883,  by  pry- 
ing off  some  plank  from  the  space  under  a  window,  making  an 
opening  large  enough  to  admit  the  body  of  a  man.  The  witness 
and  his  partner  left  their  store  on  the  evening  of  December  31, 
1883,  between  sundown  and  dark.  They  left  all  the  doors  and 
windows  securely  locked  and  fastened.  At  that  time  their  store 
contained  about  $5,000  worth  of  goods,  wares  and  merchandise, 
and  an  iron  safe  which  contained  $1,400  or  $1,500  in  money.  The 
safe  weighed  about  one  thousand  pounds.  About  $600  of  the  money 
in  the  safe  belonged  to  the  witness  and  his  partner,  and  about  $800 
was  deposit  money  belonging  to  various  parties.  The  goods  were 
worth  $5,000,  and  the  money  was  worth  its  face  value,  $1,400  or 
^1,500.  No  one  had  the  witness's  consent  to  break  into  that  store, 
or  to  go  into  that  safe,  and  no  one  had  his  consent  to  remove  there- 
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from  any  goods,  wares,  merchandise  or  money.  Besides  the  money 
described,  the  safe  contained  deeds  and  papers  belonging  to  the  wit- 
ness and  Peebles,  and  a  pair  of  ear-bobs  belonging  to  the  witness's 
wife.  The  money  belonging  to  witness  and  Peebles  as  partners,  as 
near  as  witness  could  remember,  consisted  of  $350  in  currency,  of 
which  one  bill  was  a  fifty-dollar  silver  certificate,  and  the  residue 
five-dollar,  ten-dollar  and  twenty-dollar  bills  of  the  United  States 
currency ;  about  $165  in  gold,  $140  of  which  was  in  twenty-dollar 
pieces;  about  $80  in  silver  lying  loose  in  the  safe,  and  $12  or  $15 
in  mutilated  coin.  The  deposits  consisted  of  $480  in  currency  be- 
longing to  C.  C.  Littlefield;  $60  in  silver  which  belonged  to  the 
Masonic  Lodge;  $130  belonging  to  Mr.  McCuUocb,  and  $20  belong- 
ing to  Billy  Brown. 

The  night  of  December  31,  1883,  on  which  the  burglary  was 
committed,  was  a  very  cold  one,  the  wind  being  high  and  stormy. 
The  witness  lived  about  three  hundred  yards  distant  from  the  stor& 
The  witness  was  told,  early  on  the  next  morning,  that  his  safe  was 
standing  in  the  street,  and  that  it  had  been  broken  into.  Witness 
repaired  to  his  store  and  discovered  that  his  store  had  been  broken 
into  in  the  manner  above  stated,  and  the  safe  taken  into  the  street, 
some  twenty-five  yards  distant  from  the  store,  and  had  been  cut 
into  through  the  back.  All  of  the  money  described,  save  $40  or 
$50  which  was  found  in  the  rubbish,  was  missing,  and  the  papers^ 
deeds  and  documents  were  scattered  about.  Witness  noticed  blood 
stains  on  some  of  the  papers  and  on  one  of  the  books.  An  ax 
which  was  found  lying  near  the  safe  was  claimed  by  Mr.  Caraway, 
who  owned  a  saddle  shop  close  by.  One  of  witness's  wife's  ear- 
bobs  was  also  missing.  The  hole  in  the  safe  was  larger  on  the  outside 
than  where  it  entered  the  cavity.  It  was  large  enough  throughout 
to  admit  the  introduction  of  a  man's  hand  and  arm.  The  edges  of 
the  hole  where  it  entered  the  safe  were  sharp  and  jagged.  Some  of 
the  money  in  the  safe  was  in  a  leather  or  morocco  pocket-book,  some 
in  shot  sacks,  and  some  loose.  The  safe  contained  also  a  cigar  box,  a 
Willimantic  thread  box,  and  an  empty  buckskin  money  purse  with 
a  metal  clasp.  Besides  the  money,  the  purse,  pocket-book  and  one 
ear-bob  were  gone.  Witness  neither  saw  nor  heard  any  disturb- 
ance on  the  night  of  the  burglary,  which,  as  stated,  was  very  cold, 
windy  and  stormy.  Witness  was  up  once  during  the  night,  and 
lighted  his  lamp  for  a  minute  or  two.  That  was  between  1  and 
2  o'clock.  The  fore  wheels  and  tongue  of  the  wagon  of  the  wit- 
ness's brother,  W.  H.  Brown,  were  found  about  one  hundred  and 
fifty  yards  from  the  safe  on  the  morning  after  the  burglary.     Wit- 
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ness  bad  never  recovered  any  of  the  money.  Some  months  after 
the  burglary  young  Milton  Lott  brought  the  missing  ear-bob 
to  the  witness.  The  witness  knew  where  Lott  got  it  only  from 
what  Lott  told  him*  Witness  could  not  say  that  there  was  not  a 
one  hundred  dollar  bill  among  the  bills  in  the  safe,  but,  if  so,  be 
did  not  remember  it. 

W.  £.  Swann  was  the  next  witness  for  the  State.  He  testified 
that  be  lived  near  Leesville,  in  Gonzales  county,  Texas.  On  the 
evening  of  December  31,  1883,  witness  went  to  an  old  outhouse  in 
Joe  Murray's  pasture,  about  a  quarter  of  a  mile  from  the  house  oc- 
cupied by  James  Collins,  where  he  engaged  in  a  game  of  cards  with 
James  Martin,  James  Ledbetter  and  Bob  Harvey.  Witness  saw 
John  Hester,  James  Collins,  Mitch  Carpenter  and  Goode  Trammell 
about  the  house  during  the  game.  During  the  time  that  the  cards 
were  being  played  the  defendant  rode  up  to  the  house  and  said  to 
some  one  in  the  crowd :  '^  Come  on ;  the  boys  are  waiting  for  you." 
Witness  thought  he  spoke  to  James  Martin.  This  occurred  about 
an  hour  by  sun.  The  crowd  had  a  supply  of  whisky  at  the  house^ 
and  Martin  appeared  to  get  pretty  ^'  tight "  and  somewhat  sick  on 
it.  Witness  did  not  remember  when  the  defendant,  Hester  Tram- 
mell, Collins  and  Carpenter  left  When  the  game  was  closed,  about 
dark,  no  one  was  at  the  house  but  witness,  Martin,  Ledbetter  and 
Harvey.  Ledbetter  and  Harvey  went  together  towards  Leesville, 
James  Martin  to  James  Collins's  house,  and  witness  went  home. 

James  Ledbetter  was  the  next  witness  for  the  State.  He  testified 
substantially  as  did  the  witness  Swann,  and,  in  addition,  said  that 
he  went  from  the  card  party  to  the  town  of  Leesville,  about  three 
quarters  of  a  mile  distant,  with  Bob  Harvey,  and  that  he  hitched 
his  horse  to  Fayette  Smith's  saloon,  and  slept  in  the  saloon  all  night 

!N.  E.  Trammell  testified,  for  the  State,  substantially  as  did  the 
witness  Swann,  and,  in  addition,  stated  that  just  before  dark  he  left 
the  party  in  the  old  house  to  go  into  the  pasture  after  James  Mar- 
tin's horse,  which  had  strayed  off  with  the  saddle  on.  When  he 
left  the  bouse,  Swann,  Martin,  Ledbetter  and  Harvey  were  playing 
cards.  Collins  and  Hester  were  also  there,  but  were  not  playing. 
When  the  witness  returned  without  Martin's  horse,  the  party  had 
all  gone  off.  Witness  then  rode  up  to  Collins's  house,  about  a  quar- 
ter of  a  mile  distant,  where  he  found  Hester  and  Collins  at  supper. 
James  Martin  was  sick,  and,  the  witness  thought,  ate  no  supper. 
He  bad  drank  too  much  whisky.  Witness  joined  the  parties  named 
at  supper.  Collins's  wife  waited  on  the  table.  If  Mrs.  Collins  was 
sick  that  night  the  witness  did  not  observe  it    Supper  was  served 
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after  dark.  While  witness,  Hester  and  Collins  were  at  the  supper 
table,  Eobert  Carr,  the  defendant,  rode  up  and  came  into  the  house. 
Witness  did  not  remember  positively  whether  or  not  Carr  took  sup- 
per. After  supper  Hester  and  Collins  went  to  Murray's  pasture  to 
look  for  Martin's  horse.  Witness  left  CoUins's  house  within  a  short 
time  and  went  to  Henry  Trammell's  house,  four  miles  distant,  and 
remained  over  night.  The  night  was  very  cold.  Two  days  later 
the  witness  heard  of  the  robbery  of  Peebles  &  Brown's  store. 

Mitch  Carpenter  testified,  for  the  State,  that  on  December  31, 
1883,  he  lived  on  Joe  Murray's  place  near  Leesville,  about  two  hun- 
dred yards  from  the  house  occupied  by  James  Collins.  Witness  was 
well  acquainted  with  the  defendant,  James  Collins,  James  Martin 
and  John  Hester.  Hester  had  been  making  Collins's  house  his 
home  for  two  weeks  prior  to  December  31,  1883.  He  was  at 
Collins's  house  on  December  30,  1883,  and  witness  saw  him  there  at 
dinner  on  the  31st.  On  the  evening  of  the  31st,  W.  E.  Swann, 
James  Ledbetter,  Bob  Harvey  and  James  Martin  joined  in  a  game 
of  cards  in  an  old  house  in  Murray's  pasture  near  Collins's  house. 
John  Hester,  James  Collins,  Goode  Trammell  and  the  defendant 
were  present,  but  were  not  playing. 

John  Hester  was  the  next  witness  for  the  State.  He  testified 
that  ho  was  acquainted  with  the  defendant,  and  with  James  Martin 
and  James  Collins.  For  two  or  three  weeks  during  the  month  of 
December,  1883,  the  witness  stayed  at  the  house  of  James  Collins, 
and  worked  with  cattle  for  Joe  Murray.  On  the  31st  day  of  that 
month  the  witness,  defendant,  James  Martin  and  James  Collins 
entered  into  an  agreement  to  rob  the  safe  of  Peebles  &  Brown  in 
Leesville,  Gonzales  county,  Texas.  On  the  evening  of  the  same  day, 
the  parties  named  met  at  an  old  outhouse  in  Joe  Murray's  pasture, 
near  Leesville,  and  James  Martin,  James  Ledbetter,  W.  C.  Swann 
and  Bob  Harvey  got  up  a  game  of  cards.  Goode  Trammell  and 
Mitch  Carpenter  were  also  there.  Defendant  left  the  old  outhouse 
some  time  during  the  evening.  The  game  of  cards  broke  up  some 
time  between  sundown  and  dark,  and,  as  well  as  witness  could  rec- 
ollect, Martin,  Collins,  Trammell  and  witness  went  together  to  Col- 
lins's house  for  supper.  While  at  supper  the  defendant  came  to 
Collins's  house.  Witness  did  not  think  that  Martin  ate  any  supper, 
as  he  was  sick  from  the  effects  of  too  much  whisky.  After  supper 
witness  and  Collins  went  to  the  pasture  to  look  for  Martin's  horse, 
which  had  strayed  off,  saddled.  They  left  Martin,  Trammell  and 
the  defendant  at  Collins's  house.  Failino;  to  find  the  horse,  witness 
and  Collins,  after  a  time,  returned  to  Collins's  house.    Trammell 
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was  gone  when  witness  and  Collins  got  back.  Witness  saw  and 
talked  to  Mrs.  Collins  several  times  that  night.  The  parties  natned, 
viz. :  witness,  defendant,  Martin  and  Collins,  remained  at  Coilins'a 
house  until  after  midnight,  when  they  left  to  rob  Peebles  &  Brown's 
safe.  Defendant  and  witness  rode  witness's  horse  and  went  ah^d. 
Martin  and  Collins  followed  on  the  defendant's  horse.  Witness  and 
the  defendant  went  by  the  house  of  E.  Carr,  the  defendant's  father, 
where  the  defendant  secured  a  crow-bar.  Thence  they  went  to 
Peebles  &  Brown's  store,  where  they  were  presently  joined  by  Mar- 
tin and  Collins.  Witness  and  the  defendant  then  went  around  be- 
hind Caraway's  saddle  shop  to  a  wood-pile,  and  secured  an  ax.  On 
their  way  to  the  wood-pile  after  the  ax,  they  passed  Fay  Smith's 
saloon,  where  they  saw  a  horse  hitched  which  the  defendant  said 
belonged  to  James  Ledbetter.  Having  secured  the  ax,  witness  and 
defendant  returned  to  the  store,  when  the  defendant,  with  the 
crow-bar,  got  into  ^he  cow-pen  which  joined  the  store,  and  tore  off 
some  plank  just  under  the  store  window.  The  defendant  then  went 
into  the  store  through  the  opening  thus  made,  and  opened  the  store 
door  from  the  inside,  when  witness,  Martin  and  Collins  entered  the 
store  through  the  door.  They  then  rolled  the  safe  to  the  platform 
in  front  of  the  store,  next  to  the  street.  The  four  parties  then  went 
together  to  a  school-house  across  the  creek,  about  three  hundred 
yards  from  the  store.  Martin  and  Collins  stopped  at  the  school* 
house,  and  defendant  and  witness  went  on  to  another  house  near  by, 
and  procured  the  fore  wheels  of  a  wagon  with  which  the  four  par- 
ties returned  to  the  store.  They  backed  the  wheels  up  to  the  safe 
and  rolled  the  safe  on  them.  The  safe  tilted  the  tongue  up  and  fell 
to  the  ground.  The  safe  was  too  heavy  to  be  lifted  back  on  the 
wheels,  and  the  party  concluded  to  roll  it  into  a  hollow  across  the 
street  and  there  break  into  it.  They  rolled  it  into  the  street  about 
twenty-five  steps,  when  they  found  it  so  impeded  by  the  sand  they 
concluded  to  open  it  there.  James  Martin,  armed  with  a  pistol, 
went  up  the  street  to  keep  watch,  and  Collins  went  a  short  distance 
down  the  street  for  the  same  purpose.  Witness  stood  guard  at  the 
safe,  while  the  defendant  with  the  ax  and  crow-bar  made  a  hole 
through  the  back  of  the  safe  large  enough  to  get  his  hands  in.  They 
then  proceeded  to  remove  the  contents  of  the  safe.  They  found 
some  money  in  a  large  leather  pocket-book,  some  in  a  shot-sack,  and 
some  loose  in  the  safe.  Witness  thought  that  the  safe  contained  a 
cigar  box.  They  took  out  some  papers,  some  of  which  they  pot 
back;  others  blew  away.  If  a  small  buckskin  money  purse  and  a 
lady's  ear-bob  were  secured  by  any  of  the  parties,  witness  did  not 
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see  them.  While  at  work  removing  the  oontents  of  the  safe,  the 
defendant  remarked  that  he  had  cat  his  arm  on  the  jagged  edges  of 
the  hole.  Witness  saw  no  one  moving  about  during  the  entire  time 
of  the  burglary,  except  for  a  minute  or  two,  a  light  appeared  in  S. 
H.  Brown's  house.  The  parties  then  proceeded  southeast  to  a  point 
about  three  quarters  of  a  mile  from  town,  and  on  the  side  of  a  hill, 
and  in  a  growth  of  black  jacks,  built  up  a  fire  and  divided  the  money, 
each  man  securing  $350  or  $360.  Each  man  got  one  or  two  twenty- 
dollar  gold  pieces.  There  were  several  one  hundred-dollar  bills 
among  the  currency  bills.  There  was  at  least  one  one  hundred-dollar 
bill,  for  witness  got  one,  and  he  thought  each  of  his  three  accom- 
plices got  one.  They  then  burned  the  pocket-book,  sack  and  paper 
in  which  they  found  some  of  the  money  wrapped.  They  then  re- 
turned to  the  safe,  got  the  crow-bar  and  took  it  back  to  E.  Carr's 
place.  They  left  the  ax- at  the  safe.  The  four  parties  then  went  to 
Coliins's  house.  Witness  changed  the  saddle  he  was  riding  for  his 
own,  and  left  immediately  for  G.  Baker^s  place,  twenty  miles  dis- 
tant. It  was  not  yet  day.  Witness  arrived  at  Baker's  place  about 
noon  on  January  1,  1884. 

Cross-examined,  the  witness  said  that  he  was  just  back  from  the 
penitentiary,  to  which  he  had  been  sentenced  for  five  years  for  the 
theft  of  sheep.  He  was  pardoned  by  the  Governor  in  order  to  tes- 
tify in  this  case.  Before  the  witness  was  taken  to  the  penitentiary 
after  his  conviction,  he  wrote  a  letter  to  the  citizens  of  the  neigh- 
borhood, to  the  effect  that  he  wanted  to  change  his  course,  and  that 
he  knew  all  about  the  robbery  of  Peebles  &  Brown's  store.  Some 
three  or  four  months  after  the  witness  was  incarcerated  in  the  peni- 
tentiary, he  was  visited  by  Sherifif  Jones,  with  whom  he  had  a  con- 
versation about  the  robbery,  and  to  whom  he  told  all  the  facts  to 
which  he  has  here  testified.  Four  or  five  weeks  prior  to  this  trial 
witness  was  again  visited  in  the  penitentiary  by  Sheriff  Jones,  ac- 
companied by  Mr.  Ponton.  Ponton  said  that  he  had  understood 
that  witness  wanted  to  make  a  statement  about  it.  Witness  replied 
that  he  did.  He  then  told  witness  that  witness  could,  if  he  wanted 
to,  make  a  purely  voluntary  statement;  that  he  could  offer  witness 
no  inducement,  nor  promise  him  anything  in  regard  to  the  matter, 
and  that  whatever  statement  witness  made  could  be  used  in  evidence 
against  him,  but  not  for  him.  The  witness  told  him  that  he  never- 
theless desired  to  make  the  statement,  and  proceeded  to  make  it 
just  as  he  has  related  the  facts  on  this  stand.  Sheriff  Jones  re- 
duced witness's  statement  to  writing  as  he  made  it,  and  when  the 
two  gentlemen  left  they  told  witness  that  they  would  go  through 
Vol.  XIX^41 
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Austin,  see  the  Governor,  and  try  to  get  witness  pardoned,  in  order 
to  qualify  witness  to  testify  in  this  case.  They  also  told  witness 
that  they  would  do  what  they  coald  to  secure  the  dismissal  of  a  case 
then  pending  against  the  witness  in  the  district  court  of  Gronzales 
county.  This  was  the  witness  whose  pardon  is  the  subject-matter 
of  the  third  head-note. 

•  W.  H.  Brown  testified,  for  the  State,  that  he  and  S.  H.  Brown,  of 
Peebles  &  Brown,  were  brothers.  Witness  lived  across  the  creek, 
near  the  school-house,  and  about  three  hundred  yards  from  Peebles 
&  Brown's  store.  On  the  morning  after  the  robbery  the  witness 
missed  the  fore  wheels  of  bis  wagon,  and  afterwards  found  them  in 
the  rear  of  Yeager's  store,  about  seventy-iSve  yards  from  Peebles  & 
Brown^s  store.  The  wheels  were  taken  from  the  witness's  house  on 
the  night  of  the  robbery.  Witness  saw  Peebles  &  Brown's  safe  on  the 
next  morning.  He  knew  a  certain  crow-bar  that  had  been  in  the 
vicinity  of  Leesburg  for  twenty  years.  It  was  used  by  the  people 
of  Leesburg  in  common.  It  was  an  instrument  of  peculiar  shape, 
one  end  being  flattened  out  and  the  other  drawn  to  a  four  sided 
point.  Some  two  or  three  months  prior  to  this  trial  the  witness's 
son  brought  that  crow-bar  to  witness's  house,  as  Mr.  Carr,  the  de- 
fendant's father,  had  sent  for  it.  While  the  crow-bar  was  at  wit- 
ness's house,  witness  took  it  to  the  safe  of  Peebles  &  Brown,  and 
applied  the  sharp  four-sided  point  to  a  hole  which  must  have  been 
made  in  the  safe  at  the  time  it  was  rifled,  and  found  it  to  fit  to  a 
nicety.  The  same  hole  could  have  been  made  with  any  other  tool 
with  a  like  point  of  the  same  size. 

Ben  Lott  testified,  for  the  State,  that  he  lived  in  Leesville  in  De- 
cember, 1883.  He  heard  of  the  robbery  of  Peebles  &  Brown's  store 
shortly  after  it  occurred.  In  the  August  following,  while  the  wit- 
ness and  his  son  were  getting  house  logs  at  a  point  on  the  side  of  a 
rocky  hill,  among  some  black  jack  and  post  oak  trees,  about  three 
quarters  of  a  mile  southeast  of  Leesville,  they  found  the  remains  of 
a  fire  long  burned  out.  In  the  ashes  of  that  fire  they  found  a  lady's 
ear-bob,  and  the  metal  remains  of  a  money  purse.  They  seemed  to 
have  been  subjected  to  fire  and  heat.  Witness's  son  took  them 
home  with  him. 

Milton  Lott,  the  son  of  Ben  Lott,  testified  substantially  as  did  his 
father,  and,  in  addition,  said  that  besides  the  ear-bob  and  the  purse- 
metal,  he  found  in  the  ashes  a  lump  of  whitish  compound  similar  to 
a  compound  be  saw  in  the  back  of  Peebles  &  Brown's  safe,  where  it 
had  been  cut.  Witness  showed  the  ear-bob  to  Mr.  S.  H.  Brown, 
and  Brown  said  that  was  his  wife's. 
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Hill  Deering  testified,  for  the  State,  that,  in  January  after  the 
robbery  of  Peebles  &  Brown's  store,  he  met  the  defendant  in  Hirsh* 
field's  saloon  in  Gonzales.  Defendant  invited  witness  to  drink.  He 
threw  a  twenty-dollar  gold  piece  on  the  counter  to  pay  for  the 
drinks,  and  remarked :  '^  I  suppose  you  will  know  something  about 
that  twenty-dollar  piece  sometime,  as  I  presume  John  Hester  has 
told  yon  all  about  it." 

Sam  Hester  testified,  for  the  State,  that  soon  after  he  was  re- 
leased from  jail  in  January  or  February,  1884,  he  met  the  defend- 
ant in  Logan's  saloon  in  the  town  of  Gonzales.  Defendant  at  that 
time  told  witness  that  he,  James  Martin,  James  Collins  and  John 
Hester  robbed  Peebles  &  Brown's  safe  on  that  cold  night,  and  that 
he  had  just  got  back  from  San  Antonio,  where  he  had  had  a  '^  high 
old  time." 

Simpson  Alley  testified,  for  the  State,  that  in  January,  1884,  he 
approached  the  defendant  and  James  Collins,  whom  he  saw  in 
Hirsbfield's  saloon  in  Gonzales.  They  were  discussing  the  robbery 
of  Peebles  &  Brown's  safe.  They  told  witness  that  they,  with  John 
Hester  and  James  Martin,  did  the  work.  Alex.  Alley  and  Louis 
Carroll  were  near  by,  but  witness  could  not  say  that  they  heard 
what  was  said.  That  night  defendant  told  witness  all  about  the 
robbery.    He  several  times  talked  to  witness  about  it. 

W.  £.  Jones,  sherifF  of  Gonzales  county,  testified,  for  the  State, 
that  he  was  informed  that  John  Hester  knew  all  about  the  safe  rob- 
bery at  Leesville.  Witness  visited  Huntsville  several  months  be- 
fore this  trial,  and  had  a  conversation  with  John  Hester,  who  was 
there  in  the  penitentiary.  Hester,  in  relating  to  him  the  facts  of 
the  robbery,  made  substantially  the  same  statement  that  he  made 
on  this  trial.  Witness  reduced  Hester's  statement  to  writing.  What 
was  said  by  Hester  was  in  answer  to  questions  in  writing  pro- 
pounded by  the  district  attorney.  At  the  time  Hester  made  the 
statement,  witness  had  no  understanding  with  him  with  reference  to 
an  appeal  to  the  Governor  for  a  pardon.  Hester  made  the  state- 
ment voluntarily  and  without  inducement.  Some  three  or  four 
weeks  ago  the  witness  again  visited  the  penitentiary  in  company 
with  Mr.  Ponton.  They  asked  for  and  obtained  an  interview  with 
John  Hester.  Hester  made  again  the  same  statement,  which  the 
witness  reduced  to  writing,  and  which  Hester  signed.  Mr.  Ponton 
first  warned  him  in  the  manner  stated  by  Hester  on  the  stand,  be- 
fore Hester  made  his  statement.  After  the  statement  was  made 
and  signed  by  Hester,  witness  and  Ponton  told  him  that  they 
wanted  to  use  his  testimony  in  the  prosecution  of  this  case,  and 
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that  they  would  see  the  Governor  as  they  passed  through  Austin  on 
their  return,  and  secure  his  pardon  if  possible.  They  told  him  also 
that  they  would  exert  their  personal  efforts  to  secure  the  dismissal 
of  a  case  then  pending  against  him  in  the  district  court  of  Gronzales 
county. 

Cross-examined,  the  witness  said  that  the  Governor  issued  a  par- 
don to  Hester  before  this  term  of  court,  but  there  being  a  mistake 
of  some  kind  in  the  charter  of  pardon,  he  issued  the  pardon  under 
which  Hester  testified,  which  pardon  the  witness  thought  a  pretty 
good  one.    The  State  closed. 

The  counsel  for  the  defense  introduced,  first,  three  bonds  executed 
by  Sam  Hester  on  the  5th  and  14th  days  of  February,  1884^  to 
answer  charges  of  felonies  preferred  against  him  in  the  district  court 
of  Gonzales  county. 

E.  Carr,  the  father  of  the  defendant,  testified  ^in  his  son's  behalf 
that  be,  defendant,  left  witness's  house  in  Gonzales  county  on  the 
first  or  second  Sunday  in  February,  to  go  to  Presidio  county.  He 
only  knew  from  hearsay  when  the  defendant  went. 

W.  O.  Martin  testified,  for  the  defense,  that  he  saw  the  defend- 
ant on  the  31st  day  of  December,  1883,  at  the  house  of  Clint  Mar- 
tin, witness's  son,  about  one  mile  from  Leesviile,  and  about  one  mile 
from  the  old  outhouse  in  Joe  Murray's  pasture,  where  the  card 
playing  was  said  to  have  taken  place.  The  defendant,  Ornie  Mar- 
tin and  Willie  Underwood  had  some  hogs  at  Clint  Martin's  to  kill 
and  clean  on  that  evening.  Witness  went  to  his  son  Clint's  house 
again  on  the  same  evening,  two  or  three  hours  later,  and  saw  the 
defendant  still  there.  About  2  o'clock  on  the  day  after  the  safe 
robbery  a  party  of  men  came  to  witness's  house  to  search  it  for  the 
stolen  money.  They  had  a  search  warrant.  Dave  MclN'abb  was 
one  of  the  party.  A  day  or  two  later  the  witness  heard  that  some 
blood  was  found  about  the  safe.  That  information  led  him  to  ob- 
serve the  defendant's  hands.    He  could  see  no  wounds  on  them. 

J.  T.  Melvin  testified,  for  the  defense,  that  at  the  time  of  the  safe 
robbery  he  was  the  justice  of  the  peace  of  the  Leesviile  precinct 
Witness  saw  and  examined  the  safe  on  the  morning  after  the 
robbery,  and  saw  blood  on  it.  A  day  or  two  afterwards  the  defend- 
ant came  to  witness's  house  and  asked  witness  to  examine  his  hands 
and  arms.  Witness  did  so,  but  found  no  scratches  or  cuts.  At  the 
request  of  the  defendant's  father,  the  witness,  a  day  or  two  before 
this  trial,  accompanied  by  Mr.  Ivey,  applied  a  crow-bar  to  a  hole  in 
the  safe.    The  hole  was  too  small  for  the  point  of  the  crow-bar. 

Cross-examined,  the  witness  said  that  he  could  not  now  say  how 


Digiti 


ized  by  Google 


1885.]  Caeb  v.  The  State.  645 

Statement  of  the  case. 

high  ap  he  examined  the  defendant's  arm.  He  pushed  the  sleeve 
up  on  one  arm,  bat  could  not  now  say  which.  He  looked  at  it  as 
the  defendant  held  it  oat,  and  did  not  turn  it  over.  He  had  hold  of 
but  one  arm.  The  crow-bar  applied  to  the  hole  in  the  safe  was  con* 
siderably  blunted  at  the  point, —  was  at  least  a  half  inch  across  the 
point. 

A.  T.  Ivey  testified,  for  the  defense,  that  on  the  second  Monday 
after  the  safe  robbery  he  saw  the  defendant  and  looked  at  his  hands 
up  to  the  wrists.  He  saw  only  the  back  of  his  hands,  and  did  not 
take  bold  of  them.  A  large  crowd  were  present,  all  parties  showing 
hands.  Two  days  before  this  trial,  the  witness,  at  the  request  of 
defendant's  father,  compared  the  point  of  the  crow-bar  to  a  hole  in 
the  safe.  The  bole  was  too  small  to  admit  the  point  of  the  instru- 
ment. Witness  could  not  say  that  it  was  so  blunted  when  Mr.  W. 
H.  Brown  fitted  it  to  the  hole.  Witness  lived  between  Peebles  & 
Brown's  store  and  W.  H.  Brown's  house  in  Leesville.  Between  12 
and  1  o'clock  on  the  night  of  December  31,  1883,  he  beard  bis  dogs 
barking  as  if  at  some  party  or  parties  passing. 

David  McNabb  testified,  for  the  defense,  that  his  brother  was 
absent  from  home  on  the  night  of  December  31,  1883,  and  he  went 
to  James  OoUins's  house  to  hunt  him.  He  reached  Collins's  house 
about  11  o'clock,  hailed  and  was  answered  by  Mrs.  Collins.  James 
Collins  presently  came  to  the  door.  Witness  then  went  to  the  old 
house  in  the  pasture,  which  had  been  a  resort  for  card  players.  Not 
finding  his  brother,  witness  went  home,  passing  out  of  the  pasture 
by  James  Collins's  house. 

Cross-examined,  the  witness  testified  that  when  he  hailed  at  Col- 
lins's house,  on  the  night  of  December  31, 1883,  Mrs.  Collins  did  not 
come  to  the  door  and  say  that  no  male  person  was  in  the  house. 
Witness  was  then  asked  if  be  did  not,  on  the  day  after  the  robbery, 
in  his  mother's  house,  and  in  the  presence  of  William  Williams,  say 
that  he  went  to  Collins's  house  in  search  of  his  brother  on  the  night 
of  December  31,  1883,  and  saw  a  fire  there  and  went  to  warm  and 
then  hailed,  when  Mrs.  James  Collins  came  to  the  door  and  said  that 
there  was  no  man  person  on  the  place.  Witness  answered  tbat  he 
had  no  recollection  of  having  made  such  a  statement,  but  if  he  did, 
he  was  not  then,  a3  now,  speaking  under  oath;  and  if  he  made  such 
statement  to  Williams,  he  made  it  to  keep  from  being  brought  into 
court.  Witness  denied  that,  in  the  same  conversation,  he  told  Will- 
iams that  after  he  left  Collins's  house  he  went  to  the  outhouse  in 
the  pasture  and  stayed  all  night. 

Clint  Martin  testified,  for  the  defense,  that  the  defendant  was  at 
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bis  hoase  with  Ornie  Martin  and  Willie  Underwood  on  the  evening 
of  December  31,  1888,  killing  hogs.  Witness  went  to  Leesville, 
leaving  them  there,  and  returned  about  sundown,  just  as  defendant 
and  Ornie  Martin  got  on  their  horses  and  dragged  a  pot,  which  they 
kad  borrowed  of  Mr.  James  Mayfield,  off  towards  Mr.  Mayfield's 
house.  Mayfield's  house  was  between  witness's  and  James  CoUin^s 
house.  Collins  lived  about  one  mile  from  the  witness.  Defendant 
was  at  the  witness's  bouse  on  the  next  morning  at  sunrise. 

W.  D.  Underwood  testified  that,  on  the  31st  day  of  December, 
1883,  defendant,  James  Martin,  Ornie  Martin  and  himself  got  up 
four  hogs  which  Mr.  Miles  O'Neal  had  authorized  him,  witness,  to 
get  up  and  kill  on  shares.  They  got  to  Clint  Martin's  with  the 
bogs  about  12  o'clock.  Just  before  they  reached  Clint's  bouse, 
James  Martin  left  the  party  to  go  to  Leesville  to  get  some  whisky. 
About  the  middle  of  the  evening  the  defendant  was  sent  after  James 
Martin  and  the  whisky.  Defendant  was  gone  about  an  hoar  or 
two,  and  finally  returned  with  the  whisky,  but  without  James  Mar- 
tin. 

Cross-examined,  the  witness  said  that  he  got  one  hog,  James  Mar- 
tin got  the  second,  defendant  the  third,  Ornie  Martin  the  fourth, 
and  there  was  no  hog  left  for  Miles  O'lN'eal. 

Bam  McFarland  testified,  for  the  defense,  that  he  lived  about  three 
hundred  yards  from  Peebles  &  Brown's  store.  He  was  up  most 
of  the  night  of  the  robbery.  About  11  o'clock  he  heard  a  noise 
which  sounded  like  some  one  beating  on  a  box  turned  upside  down. 
On  cross-examination,  the  witness  said  that  he  had  no  time-pieoe, 
and  it  was  possible  that  he  heard  the  noise  as  late  as  2  o'clock. 

Mr.  Alexander  testified,  for  the  defense,  that  he  saw  Mr.  Ivey  ex- 
amine defendant's  hands  up  to  the  wrists.  The  witness  saw  no 
scratches  or  cuts  on  his  hands  or  wrists. 

Ed.  Martin  testified,  for  the  defense,  that  the  defendant  left  home 
for  Presidio  county  on  the  first  Sunday  in  February,  1884,  and  was 
gone  about  one  month. 

Mrs.  James  Collins  testified,  for  the  defense,  that,  at  the  time  of 
the  robbery  of  the  safe  in  Leesville,  she  and  her  husband  lived  on 
Joe  Murray's  place.  Witness  heard  of  the  robbery  between  8  and 
9  o'clock  on  the  morning  after  it  occurred.  Witness  did  not  see 
John  Hester,  Goode  Trammell  nor  the  defendant  on  the  night  of 
the  robbery,  nor,  in  fact,  had  she  seen  Hester  for  several  days  prior 
to  that  night.  None  of  the  parties  named  were  at  the  house  of 
James  Collins  either  at  supper  or  afterwards  on  that  night.  James 
Martin  was  then  sick,  and  slept  all  night  in  the  room  adjoining  the 
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'Witness's  room.  James  Collins  was  at  home  throughout  the  night, 
Trailing  upon  the  witness,  who  was  siok,  the  period  of  her  last  con- 
finement being  but  one  month  and  one  day  off.  The  witness  did 
not  sleep  fifteen  consecutive  minutes  during  that  night,  and  knew 
that  her  husband  was  not  out  of  the  house.  She  suffered  great 
pains  and  exacted  her  husband's  almost  constant  attention.  Ornie 
Martin  came  to  the  house  to  see  James  Martin  that  night,  at  about 
9  o'clock,  and  remained  until  about  12.  James  Martin  got  up 
about  daylight  on  the  next  morning,  and  the  witness  heard  him 
decline  her  husband's  invitation  to  remain  to  breakfast.  Dave 
McNabb  came  to  the  house  about  11  o'clock  on  that  night  and 
hailed.  Witness  answered,  and  he  asked  if  witness's  husband  was 
at  home.  Witness  replied  that  he  was,  waked  her  husband  up,  and 
he  went  to  the  door  and  talked  to  McITabb. 

Cross-examined,  the  witness  testified  that  an  indictment  was 
pending  against  her  husband  for  this  same  offense.  Witness's  sick- 
ness seized  her  at  the  supper  table  on  the  night  of  the  robbery,  and 
she  retired,  leaving  her  husband  at  the  supper  table  alone.  James 
Martin  came  after  the  witness  went  to  bed.  If  anybody  save  her- 
self and  husband  ate  supper  at  her  house  on  that  night,  witness 
could  not  remember  it.  If  the  defendant,  or  Tramraell  or  John 
Hester  were  at  the  house  on  that  night,  the  witness  did  not  know 
it.  Hester  had  recently  been  staying  at  the  house,  but  witness  had 
not  seen  him  for  several  days.  Mitch  Carpenter  did  not  tell  the 
witness  during  the  evening  to  prepare  sapper  for  four  or  five  men. 
She  heard,  but  did  not  see,  either  James  or  Ornie  Martin  on  that 
night.  Witness  took  no  medicine  nor  did  she  send  for  a  doctor  on 
that  night.  Witness  was  in  attendance  upon  this  court  at  a  former 
day  of  this  term,  when  James  Martin  was  tried  for  this  same  of- 
fense. She  came  as  a.  witness  for  the  defense,  but  was  not  called 
to  the  stand.  Witness  had  no  recollection  of  telling  Dave  McNabb 
on  the  night  of  the  robbery  that  there  was  no  male  person  about 
the  house.  If  she  went  to  the  door  to  answer  McNabb,  she  did  not 
remember  it.    Defense  closed. 

William  Williams  testified,  for  the  State  in  rebuttal,  that,  at  his 
mother's  house,  on  the  evening  after  the  safe  robbery,  Dave  McNabb 
told  him  that  he  went  to  CoUins's  house  about  12  o'clock  on  the 
night  of  the  robbery,  hailed  and  was  answered  by  Mrs.  Collins,  who 
came  to  the  door  and  said  that  there  was  no  male  person  on  the 
place,  and  that  be  then  went  to  the  outhouse  in  Murray's  pasture 
and  remained  all  night. 

Joe  McNabb  testified,  for  the  State,  that  he  came   by  James 
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Oollins's  house  on  the  3lRt  day  of  December,  1883,  about  noon/  and 
saw  James  Collins  and  John  Hester  shooting  at  a  mark  with  a  pis- 
tol. 

A.  J.  Darnell  testified,  for  the  State,  that  he  was  convicted  in 
Ouadalupe  county,  Texas,  for  theft  of  cattle,  and  had  been  oat  of 
the  penitentiary  since  the  29th  day  of  May,  1885.  At  the  January 
term,  1884,  of  the  district  court  of  Gonzales  county,  the  witness 
was  brought  to  Gonzales  county  for  trial  upon  three  cases  pend- 
ing against  him.  While  in  a  room  adjoining  the  court  room, 
the  defendant,  whom  the  witness  knew  well,  came  in  to  see  him, 
and  asked  him  if  he  needed  any  money.  Witness  replied  that 
he  did.  Defendant  then  said  that  he  had  $400  or  $500  and  coald 
let  witness  have  $60, —  which,  however,  he  never  gave  to  wit- 
ness. Witness  asked  him  where  he  got  so  much  money,  and  he 
said  that  he,  Jim  Martin,  Jim  Collins  and  John  Hester  robbed 
Peebles  &  Brown's  safe.  Witness  remarked  to  him  that  he  had 
better  take  care  how  he  talked.  Witness  had  several  conversations 
with  defendant  about  this  safe-robbing  business,  before  he  went  to 
Seguin  to  stand  trial.  The  first  was  about  eight  and  the  second 
about  two  months  before.  Defendant,  in  each  conversation,  urged 
witness  to  help  him  rob  Peebles  &  Brown's  safe.  Witness  tried  to 
dissuade  the  defendant  from  his  expressed  purpose,  telling  him  that 
Peebles  &  Brown  had  been  good  friends  to  them,  and  ought  not  to 
be  harmed  by  them,  and  that  he,  witness,  "  wanted  none  of  that  in 
his."  Sheriff  Jones  and  Mr.  Ponton  saw  the  witness  in  the  peni- 
tentiary about  this  matter,  got  his  voluntary  statement,  and  agreed 
to  see  the  Governor  on  their  return  through  Austin  about  getting 
witness  pardoned  in  time  to  testify  in  this  case.  They  promised 
also  to  do  what  they  could  to  get  a  case  pending  against  witness 
dismissed. 

Cross-examined,  the  witness  said  that  when  defendant  spoke  of 
letting  him  have  $50,  he  was  in  sore  need  of  money,  and  would  have 
accepted  the  amount  if  defendant  had  given  it  to  him. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinions.  It  will  be  observed  that  each  of  the  three  judges  delivered 
an  opinion  in  this  case,  and  that,  while  all  concurred  in  the  disposi- 
tion made  of  the  case,  the  ruling  upon  the  character  and  effect  of 
the  pardon  granted  to  the  State's  witness  Hester  is  based  upon  the 
opinions  of  Presiding  Judge  White  and  Judge  Willson. 

Flj/y  Davidson  A  Davidson^  for  the  appellant.  Article  680,  Code 
Orim.  Proc,  provides  that  the  application  for  change  of  venue  may 


Digiti 


ized  by  Google 


1885.]  Cake  v.  The  State.  649 

Argument  for  the  appellant 

be  heard  and  determined  before  either  party  has  announced  ready. 
In  this  case  defendant  had  not  announced.  We  take  it  that  "either" 
refers  to  the  defendant  as  well  as  to  the  State,  and  that  announce- 
ment by  the  defendant  would  be  by  "either;"  and  that  we  are  right 
in  this  position  the  succeeding  clause  is  proof,  we  think,  positive,  as 
that  requires  that  before  the  motion  can  be  heard  and  determined 
the  plea  of  not  guilty  must  be  entered.  This  plea  cannot  be  re- 
quired to  be  made  before  an  announcement  by  the  State.  We  take 
it,  then,  the  motion  cannot  be  heard  before  an  announcement  by  the 
State,  and  this  statute  being  silent  as  to  time  of  filing,  we  take  it 
that  it  can  be  filed  as  a  motion  to  quash,  for  a  continuance  and  any 
other  special  pleas  after  the  State  has  announced. 

The  State's  motion  to  strike  out  the  motion  for  change  of  venue 
denies  the  existence  of  prejudice  or  combination,  and  is  supported  by 
affidavits  of  nine  persons  denying  that  there  is  such  prejudice  or 
combination  within  their  knowledge. 

The  application  cannot  be  overcome  by  any  number  of  affidavits 
of  a  negative  character.  (  Winkfield  v.  The  StaUy  41  Texas,  148 ; 
Walker  v.  The  State,  42  Texas,  360.) 

The  said  affidavits  do  not  attack  the  credibility  of  the  witnesses 
or  their  intelligence,  but  are  altogether  of  a  negative  character. 
(Winkfield's  and  Walker's  cases,  supra;  Anschicka  v.  The  State^  45 
Texas,  148.) 

The  second  and  third  assignments  of  error  raise  the  question  of 
the  admissibility  of  the  testimony  of  John  Hester  and  Andy 
Darnell,  penitentiary  convicts,  with  pardons  conditioned  that  they 
would  be  revoked  in  case  of  a  future  violation  of  law  by  said 
convicts. 

The  condition  of  the  pardon  of  Hester  and  Darnell  is  that,  in 
case  of  a  violation  of  the  law  in  future,  said  pardons  will  be  revoked. 
Under  this  pardon  the  Governor  can,  on  his  own  motion,  reincar- 
cerate these  men.  That  he  has  this  power  is  conceded.  (jEd  parte 
WeUs,  18  Howard,  307;  StaU  v.  Smith,  1  Bailey  (S.  C),  283;  22 
Gratt.  (Va.),  789;  FlaveWs  Case,  8  W.  &  S.,  197;  "^2  Am.  Law  Reg., 
487,  note  3;  Gook  v.  Middlesex,  2  Dutch.,  326;  Ex  parte  Marks,  4 
Am.  Crim.  Law  Mag.,  919;  1  Bish.  Or.  Law,  sec.  760;  2  Samuel, 
chapter  16,  verses  5-11;  id.,  chapter  19,  verses  16-24;  1  Kings, 
chapter  2,  verses  5-10 ;  id.,  chapter  2,  verses  36-46.) 

Then  are  they  enfranchised?  If  they  are  enfranchised  the  Gov- 
ernor cannot  disfranchise  them.  This  is  not  a  "  one  man  "  govern- 
ment. He  can  grant  a  conditional  pardon  upon  a  good  condition. 
(Authorities  cited  above.) 
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The  condition  contained  in  the  charter  of  pardon  to  Hester  and 
Darnell  is  a  condition  subsequent  and  a  lawful  and  good  condition. 
(Same  authorities  as  above.) 

If  this  be  true,  the  Governor  upon  breach  of  the  conditions  ooald 
forfeit  and  reincarcerate  said  convicts.  (Same  authorities  cited 
above.) 

Then  these  charters  of  conditional  pardons  do  not  enfranchise 
said  convicts;  if  so,  the  Governor  could  not  forfeit,  and  they  would 
be  restored  to  their  full  status  of  citizenship,  which  we  have  seen 
by  the  authorities  above  cited  is  not  true. 

*'  No  citizen  of  this  State  shall  be  deprived  of  life,  liberty,  prop- 
erty, privileges  or  immunities,  or  in  any  manner  disfranchised,  except 
by  due  course  of  the  law  of  the  land."    (Const.,  art.  1,  sec.  19.) 

If  they  are  enfranchised  by  this  pardon  they  are  citizens  and 
entitled  to  all  the  privileges  and  immunities  of  full  citizenship  or  the 
rights  that  attach  and  belong  to  any  other  citizen  of  Texas,  and 
they  cannot  be  deprived  of  same  except  by  "due  course  of  law.'^ 
If  their  privileges  are  restored  and  they  become  entitled  to  vote, 
testify  and  sit  on  juries,  the  Governor  cannot  take  these  rights  from 
them ;  if  they  are  not  restored  to  these  privileges  and  rights  they 
cannot  testify  or  vote.  The  Governor  can  pardon  either  upon  a  gen- 
eral full  pardon  or  a  condition,  as  we  have  seen,  subject  to  revoca- 
tion on  breach  of  the  condition. 

The  general  or  full  pardon  restores  the  competency  of  the  convict 
as  a  witness;  the  conditional  pardon  does  not,  and  does  not  enfran- 
chise the  convict.  To  restore  competency  to  a  witness,  the  pardon 
must  be  full,  general  and  unconditional.  {Rivers  v.  The  State^  10 
Texas  Ct.  App.,  177;  Tlunnicutt  v.  The  Slate,  18  Texas  Ct.  Appi, 
498;  The  State  v.  Foley,  15  Nev.,  64;  2  Grim.  Law  Mag.,  837,  title 
"Pardon;"  1  Bisb.  Grim.  Law,  sec.  763,  4th  ed.) 

The  Governor  can,  upon  the  breach  of  the  condition  contained  in 
the  charter  of  pardon,  consign  the  convicts  to  the  penitentiary. 
(Authorities  already  cited.) 

By  what  authority  can  he  do  this?  By  virtue  of  the  breach  of 
the  condition.  By  what  authority  does  the  Governor  pardon?  By 
the  authority  vested  in  him  by  the  Constitution  and  laws  of  Texas. 
(Const.,  art.  4,  sec.  11;  Code  Grim.  Proc,  art.  981.) 

Upon  what  is  the  pardon  based?  Upon  the  judgment  of  convic- 
tion of  a  proper  court,  and  regularly  enforced  against  the  convict 
by  clue  course  of  the  law  of  the  land.  The  Governor  can  relieve 
the  convict  from  this  judgment  either  fully  or  conditionally.  If  ho 
grants  full  relief,  the  convict  is  placed  beyond  the  power  of  the  Gov- 


Digiti 


ized  by  Google 


r 


1886J  Caer  v.  The  State.  C51 

Argument  for  the  appellant. 

emor  and  is  free;  if  he  is  only  relieved  conditionally,  he  can  be 
reincarcerated  by  the  Governor  upon  a  breach  of  the  condition. 
What  judgment  authorizes  the  Governor  to  re-arrest  the  convict? 
There  can  be  no  question  but  that  it  is  the  judgment  under  which 
the  convict  was  placed  in  the  penitentiary,  and  upon  which  the  par- 
don was  based.  It  cannot  be  upon  any  subsequent  judgment.  Then 
the  judgment  is  not  set  aside;  the  conviction  is  still  pending,  and 
onlj'  suspended;  by  virtue  of  it  alone  can  the  convict  be  re-arrested 
on  breach  of  the  condition.  The  breach  happens  by  a  new  violation 
of  the  law,  and  by  this  the  convict  breaks  his  contract  with  the 
Governor,  and  the  Governor  has  him  re-arrested  on  the  original 
charge  or  judgment  of  conviction  that  was  the  basis  of  the  pardon^ 
and  the  convict  is  reincarcerated  to  finish  the  punishment  under 
aaid  conviction  and  to  suffer  the  remainder  of  the  penalty  attaching 
under  said  judgment  of  conviction.  Then  Hester  and  Darnell  are 
both  under  conviction  of  a  felony.  They  are  not  restored  to  com- 
petency to  testify,  and,  being  under  the  conviction  for  felony,  cannot 
testify,  and  it  was  error  for  the  court  to  permit  them  to  testify  in 
this  case.     (Code  Crim.  Proc,  art.  730,  sec.  5.) 

We  take  it,  the  pardon  issued  to  Hester  and  Darnell  only  restores 
them  to  liberty  indefinitely,  and  the  termination  of  which  depends 
npon  their  good  conduct  or  the  condition  accepted  by  them  from 
the  Governor  and  the  breach  thereof,  and  the  forfeiture  of  same  by 
the  Governor.  It  is  a  sort  of  parol  of  honor  which  prevents  them 
from  taking  up  arms  against  the  State.  It  does  not  restore  to  them 
any  franchise  or  privilege  except  liberty  and  freedom  from  confine- 
ment. (Authorities  above  cited.  Also  Perkins  v.  Stevens^  24  Pick. 
(Mass.),  277.) 

The  ninth  assignment  of  error  points  out  the  error  of  the  court 
in  overruling  defendant's  motion  in  arrest  of  judgment  for  rea- 
sons therein  set  out  for  quashing  the  indictment.  The  indictment 
charges  entry  by  breaking  by  force,  without  alleging  whether  in  the 
night  or  day-time.  There  are  three  offenses  declared  to  be  burglary 
by  the  statute:  1.  When  the  entry  is  made  at  night  with  the  intent 
of  committing  felony  or  the  crime  of  theft.  2.  By  entering  a  house 
in  the  day-time  and  remaining  therein  concealed  until  night  for  the 
purpose  of  committing  a  felony  or  the  crime  of  theft.  3.  When 
the  entry  of  a  house  is  made  in  the  day-time  by  breaking  with  intent 
to  commit  a  felony  or  theft.  {Conoly  v.  The  Siate^  2  Texas  Ct.  App., 
417;  P.  C,  arts.  704,  705.) 

The  distinction  in  these  different  offenses  consists  in  the  time  of 
day  or  night  and  the  mode  of  entry,  of  which  there  are  three,  to  wit: 
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1,  by  force;  2,  by  threats;  and  3,  by  fraud.  Entry  by  either  of 
these  modes  constitutes  the  offense  of  burglary  if  made  in  the  night- 
time. (P.  C,  art.  704.)  Entry  by  actual  force  in  the  day-time  con- 
stitutes the  offense  of  burglary.  (P.  0.,  arts.  705,  706.)  Entry  ia 
day  and  remaining  concealed  until  night,  which  carries  the  idea  of 
fraud,  constitutes  the  offense  of  burglary.  (P.  0.,  art.  704.)  Of 
course  to  constitute  either,  the  intent  to  commit  a  felony  or  theft  is 
also  necessary. 

Which  of  these  offenses  is  alleged  in  this  case?  Breaking  implies 
force,  actual  force.  (P.  C,  art.  708.)  What  is  meant  by  force  as 
used  in  art.  704,  P.  C,  in  defining  burglary  in  the  night?  It  is  evi- 
dently  different  from  that  used  in  art.  708,  in  defining  breaking. 
The  illustration  used  in  that  article  shows  that  it  cannot  mean  less 
force,  because  there  it  is  said  that  the  smallest  force  is  all  that  is 
required  to  constitute  the  offense,  such  as  lifting  a  latch,  etc. 

The  law  makers  evidently  intended  a  difference,  or  why  use  the 
term  force  in  the  one,  and  breaking  in  the  other,  and  immediately 
define  breaking  as  consisting  of  the  smallest  amount  of  actual  force? 
We  take  it,  then,  that  the  word  force  implies  something  more  than 
mere  actual  force,  such  as  is  defined  in  the  offense  of  burglary  in 
the  day-time.  In  this  we  are  borne  out  by  Judge  Lindsey,  in  the 
case  of  Robertson  v.  The  State^  32  Texas,  159,  in  which  opinion  he 
construes  force,  as  used  in  defining  burglary  in  the  night,  to  carry 
with  it  the  idea  of  violence  to  the  person  or  to  the  house.  In  which 
position  he  is  sustained  by  as  good  authority  as  1  Bish.  Cr.  Law, 
sec.  327,  where  this  learned  author  uses  this  language:  ''It  (break- 
ing) does  not  convey  to  the  legal  mind  the  idea  of  force  and  vio- 
lence; the  mere  lifting  of  a  latch  ...  is  in  legal  contemplatioa 
a  breaking."  And  while  we  cannot  agree  with  the  learned  judge 
in  the  case  cited  that  a  charge  of  breaking  is  sufficient  without  the 
allegation  of  time,  the  other  constituent  element  in  the  offense,  we 
do  hold  that  his  idea  of  the  meaning  of  the  word  force  is  not  only 
logical  but  sustained  by  eminent  authority.  Whatever  may  be  the 
meaning  of  the  word  force,  we  are  certain  the  Legislature,  in  enact- 
ing two  statutes,  one  defining  burglary  at  night  to  be  by  force,  and 
the  other  defining  burglary  in  the  day-time  to  be  by  breaking, 
intended  to  make  and  have  made  a  distinction.  Let  the  force  re- 
quired at  night  convey  an  idea  of  less  or  greater  force  than  is 
required  by  day;  let  it  be  imaginary  or  mental,  as  contemplated 
with  actual  or  physical  force;  it  matters  not,  the  distinction  is  made. 
It  is  the  law.  By  it  we  must  abide.  In  accordance  with  it  the  de- 
fendant must  be  tried. 
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The  indictment  charges,  "  by  force  did  break  and  enter."  What 
effect  have  the  words  "by  force?"  Let  us  analyze  this  expression. 
What  did  he  do?  "Did  break  and  enter."  This  is  the  allegation. 
How  did  he  break?  By  force.  ,  By  .force,  then,  limits  or  qualifies 
"did  break."  After  breaking,  he  entered  "by  force."  It  does  not 
allege  that  he  entered  by  force,  but  that  "  by  force  did  break,"  and 
after  breaking,  did  enter.  We  take  it,  then,  that  the  entry  was 
alleged  to  have  been  by  breaking.  This  is  one  of  the  elements  of 
the  offense  of  burglary  in  the  day-time.  If  the  indictment  charges 
anything,  it  charges  breaking  in  the  day-time. 

Judge  Ogden,  in  the  case  of  Matthews  v.  ITie  State^  36  Texas,  675, 
holds  to  the  opposite  view  to  that  above  cited  by  Judge  Lindsey. 
The  latter  holds  that  force  implies  more  than  breaking.  The  for- 
mer holds  that  breaking  includes  or  implies  force,  and  that  an  indict- 
ment charging  breaking  at  night  is  sufficient  to  charge  the  offense 
of  burglary  at  night.  However  this  may  be  (we  cannot,  however, 
indorse  this  idea  in  the  face  of  the  statute),  we  take  it  that  it  could 
only  be  applicable  where  the  allegation  is  that  it  was  done  at  night. 
For,  as  we  have  seen,  as  is  held  by  Judge  White  in  Oonoly  v.  The 
State,  2  Texas  Ct.  App.,  417,  there  are  three  distinct  offenses 
defined  as  burglary,  the  analysis  of  which  will  show  that  the  dis- 
tinctive elements  of  each  consist  in  the  time  and  manner.  To 
charge  that  one  did  "in  the  day-time  enter"  would  not  be  a  suffi- 
cient allegation  not  that  he  did  at  night  enter.  The  element  of 
time  cannot  be  eliminated  any  more  than  the  element  of  manner. 
It  takes  both  elements  to  constitute  the  offense.  The  indictment 
must  allege  all  of  the  necessary  and  distinctive  elements  of  the 
offense,  and  set  forth  the  offense  in  plain  and  intelligible  words, 
and  put  defendant  upon  notice  as  to  the  nature  of  the  offense  with 
which  he  is  charged.  (Code  Crim.  Proc,  art.  420,  sec.  7;  Huntsman 
V.  The  State,  12  Texas  Ct.  App.,  619,  and  authorities.) 

This  indictment  does  not  do  this.  Article  705  defines  two  of- 
fenses known  as  burglary.  When  the  statute  defines  an  offense,  the 
indictment  must  follow  strictly  the  statutory  definition.  (Same 
authorities.) 

The  indictment  in  this  case  fails  to  ^o  this.  The  definition  as 
given  by  the  statute  distinguishes  the  three  offenses  by  the  distinc- 
tive elements  of  time  and  manner.  The  indictment  eliminates  one 
of  these  necessary  and  distinctive  elements, —  the  element  of  time. 

As  we  have  shown,  by  force  as  used  in  the  indictmentdescribes  the 
manner  and  means  of  breaking;  but  to  meet  a  probable  phase  of  the 
case,  we  say  the  indictment  cannot  be  construed  to  set  out  two  separate 
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counts,  one  by  force  and  the  other  by  breaking.  If  this  be  so,  ac- 
cording to  the  opinion  of  the  court  in  the  case  of  Gofisales  v.  The 
State,  1 1  Texas  Ct.  App.,  657,  the  State  would  not  be  required  to  elect. 
But  we  say  it  cannot  be  construed  as  two  counts.  It  is  charged  '^  by 
force  did  break;"  only  one  act  charged;  and  besides,  if  there  were 
two  different  counts,  each  must  charge  the  offense  contained  in  the 
count  with  suflScient  distinctness  and  precision  to  charge  fully  and 
completely  the  offense  therein  contained,  so  as  to  leave  no  doubt  as 
to  the  offense  charged  in  the  count;  for  upon  one  of  the  counts  the 
conviction  must  be  had,  and  the  conviction  will  not  stand  where  the 
offense  is  not  sufficiently  alleged.  (Wh.  Am.  Law  (3d  ed.),  204,  and 
authorities  above  cited.) 

If  the  indictment  in  this  case  be  sufficient,  we  ask  upon  what  phase 
of  the  law  will  the  court  charge?  His  charge  must  conform  to  the 
allegation  in  the  indictment.  Will  he  charge  burglary  by  force  at 
night,  by  breaking  in  the  day-time,  or  will  it  be  left  as  was  the  learned 
judge  in  this  case, —  in  the  sad  dilemma  of  charging  nothing  or  at- 
tempting to  charge  every  offense  known  as  burglary  with  all  the  ele- 
ments of  mode,  consisting  of  fraud,  force,  threats  and  breaking,  and 
of  time,  consisting  of  two,  day  and  night?  Surely  the  indictment 
should  be  at  least  sufficient  to  notify  the  judge  on  the  bench  of  the 
nature  of  the  offense  charged  against  the  defendant.  It  seems  this 
indictment  does  not.  Then  how  can  it  be  said  to  notify  the  defend- 
ant of  the  nature  of  the  offense  with  which  he  is  charged?  As  we 
have  seen,  there  are  three  distinct  offenses  known  as  burglary,  dis- 
tinguished from  each  other  by  the  elements  of  time  and  mode.  The 
indictment  charges  neither,  and  it  therefore,  we  say,  charges  no 
offense. 

If  breaking  implies  force  (36  Texas,  675),  then  the  elements  of 
time  must  accompany  the  elements  of  mode  in  order  to  make  the 
distinction  and  notify  the  defendant  of  which  offense  he  is  charged. 
It  fails  to  do  this.  Therefore  we  say  it  is  vague,  uncertain  and  in- 
definite, and  does  not  put  defendant  upon  notice  of  what  offense  he 
is  charged.     (Same  authorities.) 

It  cannot  be  held  that,  because  the  punishment  is  the  same,  it  is 
the  same  offense.  If  this  b.e  so,  then  bribery  (P.  C,  art  120),  false 
swearing  (art.  196),  subornation  of  perjury  (art.  199),  and  giving 
a  false  certificate  (art.  230),  and  many  others,  all  constitute  the  same 
offense,  for  the  punishment  is  the  same  for  alL 

J.  U.  J3urt9j  Assistant  Attorney-General,  and  Ponton  <b  Fly^  for 

the  State. 
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HuBT,  Judge,  This  conviction  was  for  burglary.  The  appellant 
filed  an  application  for  a  change  of  venae  upon  the  grounds  that 
there  existed  so  great  a  prejudice  against  him  that  he  could  not  ob- 
tain a  fair  and  impartial  trial;  and,  2d,  because  there  existed  in  said 
county  a  dangerous  combination  against  him,  instigated  by  influen- 
tial persons,  by  reason  of  which  he  could  not  expect  a  fair  trial. 
Appellant's  affidavit  was  supported  by  that  of  three  persons,  to  wit, 
J.  N.  Perry,  Thomas  Day  and  P.  D.  Ellis.  This  application  was 
filed  and  presented  to  the  court  after  the  State,  but  before  the  de- 
fendant, had  announced  ready  for  trial.  The  district  attorney 
moved  to  strike  it  out  because  it  came  too  late. 

Article  580,  Oode  of  Criminal  Procedure,  provides  that  the  appli- 
cation may  be  heard  before  either  party  has  announced  ready  for 
trial.  This  evidently  is  directory ;  for,  before  the  change  is  ordered, 
all  motions  to  set  aside  the  indictment,  and  all  special  pleas  and  ex- 
ceptions which  are  to  be  determined  by  the  judge,  and  which  have 
been  filed,  shall  be  disposed  of  by  the  court.  Now,  in  case  of  fel- 
ony, the  defendant  is  not  required  to  except  to  the  indictment  or 
interpose  special  pleas  before  the  State  has  announced  ready  for 
trial.  After  an  announcement  by  the  State,  defendant  can  except 
or  plead  specially  to  the  indictment,  and  with  these  pleadings  pend- 
ing he  may  apply  for  a  change  of  venue;  but  before  the  change  is 
ordered  these  pleas  should  be  disposed  of  by  the  court. 

We  are  of  the  opinion  that  the  application  for  the  change  of 
venue  did  not  come  too  late. 

The  district  attorney  answered  the  application,  denying  the  exist- 
ence of  such  combination,  or  that  there  was  such  prejudice  in  the 
county  as  would  prevent  defendant  from  obtaining  a  fair  and  im- 
partial trial.  He  does  not  question  the  credibility  of  the  defend- 
ant's supporting  affiants,  nor  their  means  of  knowledge.  We  have, 
however,  the  affidavits  of  nine  citizens  of  Gonzales  county,  contro- 
verting the  application.  It  is  stated  in  this  affidavit  that  the  affiants 
believe  that  defendant  can  have  a  fair  and  impartial  trial;  that 
they  do  not  believe  that  there  is  any  dangerous  combination  against 
defendant  by  reason  of  which  he  cannot  get  a  fair  trial.  They  fur- 
ther say  that  J.  N.  Perry,  Thomas  Day  and  P.  D.  Ellis  live  in  the 
extreme  western  portion  of  the  county,  in  the  immediate  vicinity 
of  where  the  offense  was  committed,  and  that  Ellis  is  a  brother-in- 
law  of  James  Collins,  who  is  also  charged  with  the  same  offense. 
They  also  charge  that  they  believe  that  the  means  of  kuowledge  of 
the  said  Perry,  Ellis  and  Day  is  too  limited  to  warrant  them  in 
swearing  that  there  is  a  combination  of  influential  persons  in  the 
county  against  defendant,  such  as  would  prevent  him  from  obtain- 
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ing  a  fair  and  impartial  trial.  Then  follows  a  statement  showing  in 
what  part  of  the  county  each  affiant  lived,  so  as  to  make  it  probable 
that  their  means  of  knowledge,  relative  to  the  existence  or  non- 
existence of  the  supposed  combination,  or  prejudice,  was  good,  and 
at  least  superior  to  that  of  Perry,  Ellis  and  Day. 

We  are  not  informed  by  the  record  what  disposition  was  made  of 
the  motion  by  the  district  attorney  to  strike  out  the  appellant's  ap- 
plication. It  certainly  should  not  have  prevailed,  because  either  of 
the  grounds  therein  stated,  if  true,  entitled  the  defendant  to  a 
change  of  venue. 

Upon  this  subject,  under  the  law  as  amended  by  article  583,  Code 
of  Criminal  Procedure,  there  must  be  an  issue  formed  between  the 
State  and  the  defendant.  This  is  effected  by  the  affidavit  of  a 
credible  person,  attacking  either  the  credibility  or  means  of  knowl- 
edge of  the  applicant's  compurgators.  In  this  case  we  have  the 
affidavits  of  nine  persons,  but  neither  the  credibility  or  means  of 
knowledge  of  defendant's  supporting  affiants  is  attacked.  It  is  true 
the  controverting  affidavit  states  that  the  affiants  believe  that  the 
means  of  knowledge  of  Perry,  Ellis  and  Day  is  too  limited  to  war- 
rant them  in  swearing  that  there  is  a  combination  of  influential 
persons  in  Gonzales  county  against  defendant,  such  as  would  pre- 
vent him  from  obtaining  a  fair  and  impartial  trial.  In  this  the 
means  of  knowledge  of  the  compurgators,  with  reference  to  the  ex- 
istence of  a  combination  against  defendant,  is  attacked,  but  no  ques- 
tion as  to  their  means  of  knowledge  relating  to  the  existence  of 
prejudice  in  the  county  is  made  or  intended  to  be  made  in  or  by  the 
controverting  affidavit. 

Appellant  was  entitled  to  a  change  of  venue  upon  either  ground, 
if  true,  and  his  compurgators  may  have  been  thoroughly  informed 
regarding  the  existence  of  the  prejudice  in  the  county,  without 
being  sufficiently  informed  of  the  combination  against  defendant 
There  is,  therefore,  no  issue  between  the  state  and  the  defendant 
upon  the  existence  of  such  prejudice  in  the  county  as  will  prevent 
defendant  from  obtaining  a  fair  and  impartial  trial.  This  being  the 
case,  he  was  entitled  to  a  change  of  venue.  (See  the  subject  dis- 
cussed in  Davis  v.  The  StatSy  ante^  p.  201.) 

Notwithstanding  there  was  no  issue  formed  between  the  parties 
upon  one  of  the  grounds  for  change  of  venue  relied  on  by  defend- 
ant in  his  application,  still  he  proposed  to  prove  affirmatively: 

1st.  That  there  was  such  combination  against  him;  and 

2d.  That  in  fact  there  was  such  prejudice  in  the  county  against 
him  that  he  could  not  obtain  a  fair  and  impartial  trial. 

Kow,  without  an  issue  between  the  parties  as  to  the  existence  of 
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prejudice  in  the  county,  defendant  was  ,not  required  to  prove  any- 
thing, having  the  right  to  the  change  upon  an  unquestioned  ground. 
But  let  us  suppose  that  an  issue  bad  been  formed  between  the  par- 
ties upon  both  grounds  relied  upon  by  defendant,  would,  in  such  a 
case,  defendant  have  the  right  to  make  such  proof  as  that  offered 
by  him  as  above?  We  think  so.  (See  Davis  v.  The  State^  etcpra,) 
In  this  case,  however,  the  court  denied  him  the  right,  rejected  the 
offered  proof,  and  overruled  his  application  for  change  of  venue.  , 
This  was  error  for  which  the  judgment  must  be  remanded. 

It  appears  from  the  record  that  one  John  Hester  had  been  con- 
victed of  the  theft  of  sheep  of  greater  value  than  $20.  That  he, 
upon  said  conviction,  had  been  sentenced  to  five  years'  confinement 
in  the  penitentiary  at  hard  labor.  When  offered  as  a  witness,  the 
record  of  his  conviction  and  sentence  being  produced  in  evidence  by 
defendant,  counsel  for  defendant  objected  to  his  testifying,  because 
of  said  conviction,  etc.  Whereupon  the  State  produced  in  evidence 
a  pardon  containing  the  following  provisions :  ^^  Subject  to  revocation 
by  the  Governor  of  Texas  whenever  it  shall  be  determined  by  saii 
Governor  that  be  has  violated  any  of  the  criminal  laws  of  this  State," 
and  again  proposed  the  convict  as  a  witness.  The  defendant  ob- 
jected upon  the  ground  that  this  was  a  conditional  pardon,  and  that 
such  pardon  did  not  restore  him  to  his  competency  as  a  witness. 
The  court  overruled  the  objection,  and  Hester  was  sworn  as  a  wit- 
ness for  the  State;  to  which  the  defendant  objected,  and  reserved 
his  bill  of  exceptions. 

'*  An  absolute  pardon  is  one  which  frees  the  prisoner  without  any 
condition  whatever.  A  conditional  pardon  is  one  to  which  a  condi- 
tion is  annexed,  performance  of  which  is  necessary  to  the  validity 
of  the  pardon.  (1  Bail.,  283;  10  Ark.,  284;  1  McCord,  176;  1  Park. 
Cr.  Cases,  47.)  If  the  pardon  be  conditional,  the  condition  may  be 
either  precedent  or  subsequent;  if  precedent, —  that  is,  if  by  its  terms 
some  event  is  to  transpire  before  it  takes  effect, —  its  operation  is 
deferred  until  the  event  occurs.  But  if  the  condition  is  subsequent, 
the  pardon  goes  into  operation  immediately,  yet  becomes  void  when- 
ever  the  condition  is  broken."    (l  Bish.  Cr.  Law,  914.) 

The  effect  of  a  full  or  absolute  pardon  is  to  absolve  the  party 
from  all  the  legal  consequences  of  bis  crime,  and  of  his  conviction, 
direct  and  collateral ;  including  the  punishment,  whether  of  impris- 
onment, pecuniary  penalty,  or  whatever  else  the  law  has  provided. 

Among  the  collateral  consequences  of  conviction  for  felony  is  the 
incapacity  to  be  a  witness;  this  is  restored  by  a  foil  pardon.    Mr. 
Bi8h<^  says,  however:  ^^yet  only  a  fall  pardon  has  this  effect,^'  cit-. 
Vol.  XIX— 43  " 
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ing  in  support  of  this  proposition  Pcrhiiis  v.  Stevens^  24  Pick.,  277- 
[JpoQ  an  examination  of  that  case  it  will  be  found  that  there  was 
not  annexed  to  the  pardon  either  a  precedent  or  subsequent  condi- 
tion. In  that  case  the  Governor  remitted  to  McKenzie  the  residue 
of  the  punishment  he  was  sentenced  to  endure  in  the  State  prison ; 
this  was  the  extent  of  the  pardon.  There  was  no  intention  on  the 
part  of  the  Governor  to  pardon  the  offense.  Unquestionably  if  there 
be  a  condition  precedent  annexed  to  a  pardon,  the  operation  of  the 
pardon  is  deferred  until  the  condition  is  performed  or  the  event  has 
occurred.  If,  however,  the  condition  is  subsequent,  the  pardon  with 
all  of  its  consequences  goes  into  operation  immediately,  becoming 
void  whenever  the  condition  is  broken.  (1  Bish.  Cr.  Law,  §  914.) 
The  effect,  therefore,  of  a  pardon  with  a  subsequent  condition  is  the 
same  as  a  full  unconditional  pardon  until  the  condition  is  broken. 
I  am  of  the  opinion  that  Hester  was  a  competent  witness,  and  that 
there  was  no  error  in  overruling  appellant's  objections  to  him  upon 
the  ground  of  incompetency. 

^he  indictment  charges  that  defendant  did  break  and  enter  the 
house,  but  thepe  is  no  allegation  as  to  night  or  day, —  that  is,  it  is 
not  alleged  that  the  entry  was  at  night,  nor  is  it  alleged  that  it  was 
in  the  day-time. 

First  question:  Is  the  indictment  sufficient?  Burglary  is  consti- 
tuted by  entering  a  house  by  force,  threats  or  fraud  at  night,  with 
intent  to  commit  felony  or  theft;  also  by  entering  a  house  in  the 
day-time,  by  breaking,  with  same  intent.  The  entry^  to  constitute 
burglary,  if  at  night,  must  be  by  force; — threats  or  fraud  not  being 
in  this  case.  If  in  the  day-time,  the  entry  must  be  by  breeding. 
But  suppose  the  entry  was  in  fact  in  the  day-time,  the  indictment  is 
sufficient  without  alleging  "in  the  day-time,"  because  it  alleges  that 
the  entry  was  by  breaking,  and,  whether  at  night  or  in  the  day- 
time, such  entry  is  burglarious. 

Now  let  us  suppose  that  the  entry  was  at  night.  The  indictment 
would  be  good  because,  whether  at  night  or  in  the  day-time,  sach 
entry  would  be  burglary.  (Sullivan  v.  The  State^  13  Texas  Ct.  App., 
462.) 

By  a  dose  inspection  of  articles  705  and  708,  Penal  Code,  it  will 
be  seen  that  by  article  705,  to  constitute  burglary,  there  must  bo  a 
breaking;  this  is  constituted  by  an  entry  with  actual  force  (article 
707);  and  this  actual  force  or  breaking  must  be  exerted  upon  the 
building  or  house  to  obtain  an  entrance  therein, —  that  is,  the  force 
mentioned  in  article  708,  and  which  is  declared  a  breaking,  mast  be 
applied  to  the  house  in  order  to  effect  an  entrance.    Hence,  buig- 
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lary  cannot  be  constitated  in  the  day-time  bj  an  entrance  obtained 
by  threats  or  fraud,  but  the  entrance  must  be  by  force  used  upon 
the  building. 

But,  on  the  other  hand,  if  at  night,  burglary  is  constituted  by 
entering  a  house  by  breaking,  or,  which  is  the  same  thing,  force 
used  upon  the  house  to  effect  an  entrance,  or  by  ''  force  which  is  not 
applied  to  the  house,"  or  by  threats  or  fraud.  There  may  be  force 
which  is  not  applied  to  the  house.  To  illustrate:  Suppose  the  owner 
or  occupant  of  the  house  is  in  or  near  the  door,  which  is  wide  open. 
The  burglars  seize  him  and  remove  him  from  the  door,  and  place 
him  out  of  their  way,  enter  and  rifle  the  house.  Now  in  this  sup- 
posed case  there  is  no  breaking  or  force  used  upon  the  house,  3^et 
this  would  be  burglary.  Therefore  we  conclude  that,  if  at  night, 
force  of  any  character,  whether  applied  to  the  building  or  not,  if 
resorted  to  in  order  to  effect  an  entry,  comes  within  the  meaning  of 
the  term  "force"  as  used  in  article  704,  but  not  within  the  meaning 
of  the  same  word  as  used  in  article  708.  If,  therefore,  upon  the  trial 
it  should  be  developed  that  force  was  used,  but  not  upon  the  house, 
the  indictment  failing  to  allege  that  the  entry  was  at  night,  without 
such  allegation  a  conviction  could  not  legally  be  had.  For  when 
such  force  is  resorted  to,  to  effect  an  entrance,  to  constitute  burgla- 
rious entry  it  must  be  at  night, —  and  the  same  rule  obtains  with 
reference  to  threats  or  fraud. 

But  if,  upon  the  trial,  the  evidence  should  show  that  the  entry  into 
the  house  was  effected  by  force  applied  to  the  house,  which  would  be 
a  breaking,  the  indictment  alleging  an  entrance  by  force  and  break- 
ing, there  is  no  necessity  to  allege  that  it  was  at  night;  because,  if 
such  force  is  used,  whether  at  night  or  In  the  day-time,  accompanied 
by  the  intent  to  commit  felony  or  theft,  this  would  be  a  burglarious 
entry. 

We  conclude  that,  as  the  evidence  in  this  case  establishes  an 
entrance  by  breaking,  the  conviction  was  legal,  such  evidence  bAng 
supported  by  the  allegation. 

We  have  examined  the  argument  of  counsel  for  appellant  upon 
the  insufficiency  of  the  evidence  to  sustain  this  conviction,  in  con- 
nection with  the  statement  of  facts,  and  must  say  that,  in  our  opin- 
ion, the  verdict  is  supported  by  the  evidence.  This  court  cannot 
pass  upon  the  credibility  of  the  witnesses,  this  being  the  province 
of  the  jury.  Hester,  the  accomplice,  was  amply  corroborated  by 
other  witnesses  besides  Darnell. 

The  judgment,  however,  must  be  reversed  because  of  the  action 
of  the  learned  judge  below  with  reference  to  the  application  to 
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change  the  venue.     The  judgment  is  reversed  and  the  case  re- 
manded. 

White,  Pbestdino  Jddoe.  With  regard  to  the  effect  and  char- 
acter of  the  pardon  granted  by  the  Governor  to  the  witness  Hester, 
I  cannot  concur  in  the  views  expressed  in  Judge  Hurt's  opinion. 
The  conditions  annexed  to  the  pardon  were  that  it  should  be  "sub- 
ject to  revocation  by  the  Governor  of  Texas  whenever  it  shall  be 
determined  by  the  said  Governor  that  he  has  violated  any  of  the 
criminal  laws  of  the  State."  No  one  will  deny  that  the  power  to 
grant  pardons  conferred  by  the  Constitution  (Const.,  art.  IV,  §  11) 
carries  with  it  the  power  to  make  the  pardon  full,  partial  or  condi- 
tional. Such  has  always  been  the  law,  as  we  understand  it,  both  in 
England  and  America.  (1  Bish.  Crim.  L.,  §  914.)  Another  rule 
which,  we  think,  may  be  considered  sound  in  reason  and  law,  is  that 
**the  Governor  may  annex  to  a  pardon  any  condition,  whether 
precedent  or  subsequent,  not  forbidden  by  law,  and  it  is  binding 
upon  the  grantee."  {FlavelUa  Case,  8  Watts  &  Serg.  (Pa.),  197; 
Hunt,  Ex  parte,  10  Ark.,  284;  jEc  parte  Welle,  18  Howard  (H.  S.), 
307.) 

.  A  full  pardon  absolves  the  party  from  all  the  legal  consequences 
of  his  crime,  and  amongst  the  disabilities  removed  is  his  incapacity 
to  be  a  witness.  Only  a  full  pardon  has  this  effect.  (1  Bish.  Crim. 
L.,  §  917.)  The  effect  of  a  full  pardon  "is  to  make  the  offender  a 
new  man;  to  acquit  him  of  all  corporal  penalties  and  forfeitares 
annexed  to  the  offense  for  which  he  obtains  his  pardon,  and  not  so 
much  to  restore  his  former  as  to  give  him  a  new  credit  and  capacityJ'* 
{Hunnicutt  v.  The  State,  18  Texas  Ct.  App.,  499,  citing  4  Black. 
Com.,  402;  1  Greenl.  Ev.,  §  377;  People  v.  Pease,  3  Johns.  Oases, 
3;33;  Wood  v.  Fitzgerald,  3  Oreg.,  568;  In  re  Deming,  10  Johns. 
Cases,  232;  State  v.  Baptiste,  26  La.  Ann.,  136;  Ee  parte  Himt,  5 
Eng.  (Ark.),  284;  Hester  v.  Comm.,  85  Pa.  St.,  154;  2  Hawk.  P.  C, 
547,  and  cases  there  cited;  1  Phill.  Ev.,  21;  1  Gilb.  Ev.,  259.) 

A  full  pardon  is  a  remission  of  guilt;  it  releases  the  offense  and 
obliterates  it  in  legal  contemplation.  (1  Bish.  Or.  L.,  §  898;  Oshorn 
V.  United  States,  91  U.  S.,  474.)  Hawkins  says:  **I  take  it  to  be 
settled  at  this  day  that  the  pardon  of  a  treason  or  felony,  even  after 
a  conviction  or  attainder,  does  so  far  clear  the  party  from  the  in- 
famy  of  all  other  consequences  of  his  crime  that  he  may  not  only 
have  an  action  for  scandal  in  calling  him  traitor  or  felon  after  the 
time  of  the  pardon,  but  may  also  be  a  good  witness  notwithstanding 
the  attainder  or  conviction ;  because  the  pardon  makes  him,  as  it 
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icerey  a  new  man  and  blots  out  his  oflFense."  (2  Hawk.  P.  C,  p.  547, 
§48;  HunnicuU  v.  The  State,  18  Texas  Ct.  App.,  499;  Knots  v. 
United  States,  5  Otto,  153;  2  Abb.,  149.)  A  full  pardon  blots  out 
of  existence  the  guilt,  so  that  in  the  eye  of  the  law  the  offender 
is  as  innocent  as  if  he  bad  never  committed  the  offense.  {Ex parte 
Garland,  4  Wall.  (U.  S.),  333.) 

From  these  authorities  it  becomes  evident  that  before  a  convict's 
competency  as  a  witness  is  restored  he  must  have  been  absolved 
from  all  the  consequences  of  his  crime  and  its  punishment.  There 
must  have  been  a  remission  of  his  guilt;  he  must,  as-  it  were,  have 
been  made  a  new  man  with  new  capacity  and  credit,  whose  offense 
has  been  blotted  out.  "Lord  Coke  says  a  pardon  is  a  work  of  mercy 
whereby  the  king  forgives  crimes.  It  is  frequently  conditional,  as 
he  may  extend  his  mercy  upon  what  terms  he  pleases,  and  annex 
to  his  bounty  a  condition  precedent  or  subsequent,  on  the  perform- 
ance of  which  the  validity  of  the  pardon  will  depend.  If  the  felon 
does  not  perform  the  condition  of  the  pardon,  it  will  be  altogether  void 
and  he  may  be  brought  to  the  bar  and  remanded  to  suffer  the  pun- 
ishment to  which  he  was  originally  sentenced."  (Church  on  Hab. 
Corp.,  §  458.) 

Mr.  Bishop  says,  "a  conditional  pardon  may  be  on  condition 
either  precedent  or  subsequent;  if  precedent, —  that  is,  if  by  its 
terms  some  event  is  to  transpire  before  it  takes  effect, —  its  operation 
is  deferred  until  the  event  occurs.  If  the  condition  is  subsequent, 
the  pardon  goes  into  effect  immediately,  yet  becomes  void  whenever 
the  condition  is  broken."  (1  Bish.  Cr.  L.,  §  914.)  We  do  not  dispute 
this  latter  proposition,  but  we  think  Judge  Hurt  misconstrues  the 
extent  to  which  a  pardon  upon  subsequent  condition  is  allowed  to 
go  into  effect  immediately.  Mr.  Bishop,  in  support  of  his  text, 
cites  two  cases,  only  one  of  which  has  been  accessible  to  us.  In 
that  case  {FlavelVs  Case,  8  Watts  &  Serg.  (Pa.),  197),  the  convict  had 
been  pardoned  ''on  express  condition  that  he  be  taken  direct  from 
the  penitentiary  on  board  the  vessel  which  is  to  convey  him  out  of 
the  country,  and  there  remain  until  the  vessel  put  to  sea."  On 
habeas  corpus  the  court  discharged  the  prisoner  under  the  pardon, 
holding  that  \vhere  a  condition  is  annexed  to  a  pardon  ^Mt  lies  upon 
the  grantee  to  perform  the  condition.  If  he  does  not,  in  case  of  a 
condition  precedent  the  pardon  does  not  take  effect;  in  case  of  a 
condition  subsequent,  such  as  this  before  us  (if  the  condition  is  not 
performed),  the  pardon  becomes  null;  and  if  the  condition  is  not 
performed,  the  original  sentence  remains  in  full  vigor  and  may  be 
oirried  into  effect."  The  case  does  not  bear  out  the  construction 
placed  upon  the  text. 
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If  the  doctrine  announced  by  Jadge  Hart  be  correct,  then  there 
is  absolutely  no  difference  whatever  between  a  fall  pardon  and  one 
upon  a  subsequent  condition.  If  it  goes  into  effect  immediately  so 
as'  to  restore  him  to  all  his  rights,  the  convict  has  all  he  could 
reasonably  desire,  and  may  well  refuse  to  pay  any  regard  to  the 
subsequent  condition,  because  it  would  not  concern  him  materially. 
It  is,  however,  not  the  time  when  a  pardon  commences  to  operate 
which  determines  its  character  and  effect.  Its  character  is  ascer- 
tained by  the  terms  in  which  it  is  expressed  and  the  conditions 
annexed  to  it. 

To  illustrate:  In  the  case  of  i5c  TpaTte  WdU,  18  How.  (U.  S.),  307, 
Wells  was  convicted  for  murder  and  sentenced  to  death;  the  Presi- 
dent of  the  United  States  granted  him  a  conditional  pardon,  the 
condition  being  ^*that  he  should  be  imprisoned  during  his  natural 
life."  It  was  held  by  the  supreme  court  that  the  pardon  and  sub- 
sequent conditions  were  valid.  Now,  then,  here  we  have  a  party  par- 
doned with  subsequent  conditions  attached  to  the  pardon ;  tbe  pardon 
went  into  effect  immediately.  Will  any  one  contend  that  becausa 
such  pardon  took  effect  immediately  it  thereby  rehabilitated  Wells 
and  restored  all  his  rights  of  citizenship?  Tbe  supreme  court  ex- 
pressly decided  that  it  did  not  restore  his  liberty;  and  we  feel  con- 
fident that  no  court  would  hold  that  it  restored  his  competency  as 
a  witness  so  long  as  he  was  suffering  imprisonment  as  a  convicted 
felon  for  the  crime  he  originally  committed.  A  mere  remission  or 
commutation  of  punishment  cannot  restore  a  felon^s  competency  as 
a  witness.  {^Perkins  v.  Siephens^  24  Pick.,  277.)  "It  is  only  a  full 
pardon  of  the  offense  which  can  wipe  away  the  infamy  of  the  con- 
viction and  restore  the  convict  to  his  civil  rights.  .  .  .  There  is 
but  one  mode  now  in  use  of  restoring  the  competency  of  a  witness, 
and  that  is  by  pardon  binder  the  great  seal  of  the  State,  which, 
when  fully  exercised,  is  an  effectual  mode  of  restoring  the  com- 
petency of  a  witness.  It  must  he  faUy  exercised  to  produce  this 
effect;  for,  if  the  punishment  only  be  pardoned  or  Remitted,  it  will 
not  restore  the  competency  and  does  not  remove  the  blemish  of 
character.  There  must  be  a  free  and  fall  pardon  of  the  offense  be- 
fore these  can  be  restored  and  removed.     (Id.) 

Is  the  pardon  before  us  in  this  case  a  full  pardon,  or  one  which 
restores  Hester  to  all  his  rights  of  citizenship?  Let  us  apply  the 
tests.  Is  his  crime  blotted  out?  Is  his  guilt  remitted?  Is  he  made 
a  new  man?  Is  he  given  new  credit  and  capacity  to  the  extent  that 
he  is  the  equal  before  the  law  of  all  his  fellow-citizens  in  all  his  and 
their  civil  and  criminal  rights?  {Knote  v.  United  States^  5  Otto, 
153.)    If  the  conditions  are  valid,  not  one  of  these  questions  can 
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be  affirmatively  answered.  His  crime  is  not  blotted  out,  because  he 
can  still  be  punished  for  it  ^^  whenever  it  shall  be  determined  by  the 
Governor  that  he  has  violated  any  of  the  criminal  laws  of  the  State." 
His  guilt  is  not  remitted,  because  the  Governor  still  holds  him  sub- 
ject to  punishment  for  it  if  he  determines  that  he  has  violated  any 
of  the  criminal  laws  of  the  State.  He  is  not  made  a  new  man,  be- 
cause liability  to  the  same  old  punishment  still  attaches  to  him.  He 
is  not  the  equal  before  the  law  of  the  rest  of  his  fellow-citizens. 
Why  ?  Let  us  see.  Suppose  Hester  and  any  one  or  more  of  his 
fellow-citizens  should  combine  and  unite  together  in  committing  a 
simple  assault.  His  fellow-citizens,  co-principals  and  co-conspirators, 
could  only  be  punished  by  a  fine  of  not  more  than  $25.  Hester, 
not  more  guilty  than  they,  is  not  alone  fined  $25,  but  he  is  also 
seized  by  order  of  the  Governor  and  incarcerated  in  the  penitentiary, 
because  by  committing  said  assault  he  has  violated  a  criminal  law 
of  the  State.  Under  the  conditions  of  this  pardon  the  taint  of  his 
original  crime  clings  to  him  like  the  shirt  of  Nessus  as  long  as  life 
lasts,  and  its  punishment,  like  the  sword  of  Damocles,  is  kept  con- 
tinually suspended  over  him.  Such  a  pardon  cannot  restore  a  con- 
vict's competency  as  a  witness.  He  is  simply  a  ticket-of-leave-man, — 
with  unrestrained  libert}'^  so  long  as  he  behaves  himself,  or  so  long 
as  the  Governor  may  not  determine  that  he  has  committed  some 
misdemeanor. 

I  am  of  opinion  the  witness  Hester  was  wholly  incompetent 
to  testify,  because  he  is  a  convicted  felon  whose  disabilities  have  not 
been  removed ;  and  that  the  court  erred  in  permitting  him  to  testify, 
over  objection  of  defendant.  I  concur  in  the  other  grounds  stated 
in  the  opinion  of  Judge  Hurt  for  a  reversal  of  the  judgment. 

WiLLsoN,  Judge.  "A  pardon  is  a  remission  of  guilt."  (1  Bish. 
Cr.  Law,  §  898.)  It  is  full,  partial,  or  conditional.  jFwtt,  when  it 
freely  and  unconditionally  absolves  the  party  from  all  the  legal  con- 
sequences of  his  crime  and  of  his  conviction,  direct  and  collateral; 
including  the  punishment,  whether  of  imprisonment,  pecuniary  pen« 
alty,  or  whatever  else  the  law  has  provided.  (1  Bish.  Cr.  Law, 
§916.)  Partial^  where  it  remits  only  a  portion  of  the  punishment, 
or  absolves  from  only  a  portion  of  the  legal  consequences  of  the  crime. 
Cotiditional,  where  it  does  not  become  operative  until  the  grantee 
has  performed  some  specified  act,  or  where  it  becomes  void  when 
'some  specified  event  transpires.     (1  Bish.  Cr.  Law,  §  914.) 

In  the  case  under  consideration  the  pardon  is  clearly  of  this  latter 
class.    Its  validity  is  made  dependent  upon  the  condition  subsequent, 
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that  the  grantee  shall  not  violate  any  of  the  crimiDal  laws  of  this 
State.  This  condition  is  neither  impossible,  criminal  nor  iUega],  bat 
is  within  the  limit  of  approved  conditions,  and  therefore  valid.  It 
must,  therefore,  go  with  and  form  a  part  of  the  grant  of  pardon, 
and  hence  the  pardon  is  not  a  fuU  but  a  conditional  pardon.  Such 
being  its  character,  it  cannot  have  the  effect  to  restore  the  compe- 
tency of  the  witness  Hester.  It  is  only  a  fuU  pardon  that  could 
have  this  effect.  (1  Bish.  Cr.  Law,  §  917;  Whart.  Cr.  Ev.,  §  365.) 
I  therefore  concur  in  the  opinion  of  Presiding  Judge  White,  that 
the  witness  Hester  was  incompetent  to  testify,  and  that  because  he 
was  permitted  to  testify  the  judgment  should  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
[Opinions  delivered  December  16,  1885.] 


[No.  1921.] 
W,  D.  Ward  v.  The  State. 

1.  Jury  Law  —  Disqualifying  Opinions  —  Challenoe  for  Cause.— See  the 

opinion  in  extenso  for  circumstances  under  which  the  trial  court  should  have 
held  certain  jurors  incompetent  to  serve  on  the  panel,  under  chaUenge  for 
cause,  inasmuch  as  each  had  formed  a  dis(][ualifying  opinion  as  to  the  guilt 
or  innocence  of  the  defendant. 

2.  TEifPORARY  iNSANn-Y— Charge  of  the  Court.— See  the  opinion  in  carf«MO 

for  a  charge  of  the  trial  court  upon  the  defense  of  temporary  insanity,  su- 
perinduced by  the  immoderate  use  of  intoxicating  liquor,  hdd  erroneous 
because  calculated  to  mislead  the  jury  to  the  prejudice  of  the  accused ;  and 
note,  also,  a  special  charge  upon  the  subject  which,  presenting  correctly  the 
law  of  the  question,  was  erroneously  refused. 

Appeal  from  the  District  Court  of  Medina.  Tried  below  before 
the  Hon.  T.  M.  Paschal. 

The  indictment  in  this  case  charged  the  appellant  with  the  marder 
of  Robert  Fly,  in  Medina  county,  Texas,  on  the  11th  day  of  Sep- 
tember, 1883.  His  trial  resulted  in  his  conviction  of  murder  of  the 
first  degree,  his  punishment  being  assessed  at  confinement  in  the 
penitentiary  for  life. 

Wilkey  was  the  first  witness  for  the  State.    He  testified  that 

he  lived  between  three  and  four  miles  from  Hondo  City,  in  Medina 
county,  Texas.  He  was  in  the  town  of  Hondo  City  on  the  day  of 
the  homicide,  and  witnessed  the  killing  of  the  deceased  by  the  de- 
fendant.    Defendant  and  deceased  were  in  the  witness's  saloon, 
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playing  with  each  other,  most  of  the  day.  Daring  their  scuffle  the 
deceased  got  the  defendant  by  the  hand,  and  remarked  that  he  could 
hold  the  defendant  in  that  manner  just  as  long  as  he  wanted  to. 
He  released  the  defendant  almost  as  soon  as  he  made  the  remark, 
and  then  turned  to  the  bar,  throwing  his  back  towards  the  defend- 
ant. Just  as  he  turned  again  defendant  fired,  and  the  ball  from  his 
pistol  entered  the  deceased's  head  just  below  the  right  eye,  and 
killed  him  instantly.  The  witness's  saloon,  in  which  the  tragedy 
occurred,  was  situated  on  the  south  side  of  the  railroad.  The 
main  room  was  in  size  forty  feet  by  twenty  or  twenty-two  feet. 
There  was  a  shed  room  on  each  side.  There  was  a  double  door 
in  the  center  of  the  main  room,  and  a  window  on  each  side. 
The  bar  was  on  the  west  or  right  hand  side  of  the  main  room, 
going  in.  A  partition  crossed  the  floor  of  the  main  room  about 
eight  feet  from  the  front  door,  and  the  counter  reached  from 
the  front  of  the  house  to  the  partition.  One  of  the  windows  in  the 
main  room  was  behind  the  bar.  Witness  was  standing  behind  the 
bar  at  the  time  of  the  homicide.  When  the  scuffle  or  play  began 
defendant  and  deceased  were  standing  at  the  south  end  of  the  coun- 
ter, the  defendant  in  the  corner  at  the  junction  of  the  wall  and 
counter.  When  he  turned  the  defendant  loose  the  deceased  took  a 
step  or  two  towards  the  counter,  stopped,  turned  towards  defend- 
ant, and  received  the  shot  at  that  instant  fired  by  the  defendant. 
The  witness  could  not  recall  the  precise  words  said  by  either  of  the 
parties  just  before  the  shooting.  The  deceased  remarked  in  sub- 
stance, and  in  a  pleasant  manner:  ^^I  could  have  held  as  long  as  I 
wanted."  Defendant  made  some  remark,  but  witness  could  not  re- 
member it,  even  in  substance.  Deceased  was  shot  as  soon  as  be 
turned  from  the  bar  and  faced  the  defendant.  His  head  fell  for- 
ward toward  defendant  and  the  partition,  and  his  feet  toward  the 
door.  Defendant  stepped  over  the  body  with  some  such  remark  as: 
"^  I  have  fixed  him."  Foster  caught  the  defendant  as  he  stepped 
out  of  the  door.  Everything  said  by  the  deceased  in  the  witness's 
hearing  during  the  day  was  pleasant.  Witness  saw  deceased  and 
defendant  together  before  he  saw  them  in  his  saloon.  They  (de- 
fendant and  deceased)  were  together  for  two  or  three  hours  during 
the  morning,  and  were,  to  all  appearances,  very  friendly.  Deceased 
did  nothing  that  the  witness  saw  suggestive  of  other  than  friendly 
relations  with  the  defendant.  Dubach  was  with  the  de«eased  and 
the  defendant  when  the  scuffle  began.  Deceased  was  in  a  perfectly 
good  humor  when  he  turned  from  the  counter  and  received  bis  death 
wound. 
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Cross-examined,  the  witness  stated  that  he  was  the  proprietor  of 
the  saloon  in  which  the  homicide  occarred.  He  was  at  his  saloon 
when  the  west-bound  train  arrived  on  the  evening  before,  at  aboat 
9  o'clock.  He  saw  the  defendant  a  few  minutes  after  the  train 
arrived  on  that  night,  but  he  did  not  notice  his  condition.  He  had 
never  before  seen  the  defendant,  and  would  not,  therefore,  have 
been  likely  to  notice  him  specially  unless  there  was  something  pecul- 
iar about  him.  Defendant  came  into  witness's  saloon  on  that  night 
(the  night  before  the  homicide)  and  got  a  glass  of  t)eer.  Bill  Foster 
came  Into  the  saloon  very  shortly  afterwards.  He  (defendant)  went 
in  the  back  room,  laid  down  on  a  bed  and  sta}'ed  all  night.  He 
was  there  at  7  o'clock  on  the  next  morning,  and  got  a  cock-tail  at 
the  bar.  He  took  as  many  as  one  or  two  drinks  next  morning,  but 
witness  could  not  remember  how  many.  Witness  did  not  see  the 
defendant  take  either  supper  on  the  night  before  or  breakfast  on  the 
next  morning.  He  did  not  know  how  long  after  the  train  came  in 
it  was  before  defendant  went  into  the  saloon,  and  then  into  the 
back  room.  He  did  not  know  in  what  condition  defendant  went  to 
bed,  but  his  actions  and  appearance  led  witness  to  believe  that  he 
bad  been  drinking.  Deceased  and  defendant  met  between  9  and  10 
o'clock  on  the  morning  of  the  homicide,  and  were  together,  upon  ap- 
parently the  friendliest  terms,  until  about  noon.  If  an  angry  word 
or  harsh  expression  passed  between  them,  witness  did  not  hear  it 
Deceased  was  a  very  amiable  and  companionable  young  man. 
Neither  defendant  nor  deceased  alluded  to  any  previous  quarrel  or 
disagreement,  in  the  hearing  of  the  witness.  Witness  was  standing 
at  the  window  behind  the  bar  when  the  fatal  shot  was  fired.  He 
saw  no  one  about  the  defendant  and  the  deceased  at  the  end  of  the 
counter  when  the  shooting  occurred.  No  angry  expression  was 
used  by  the  deceased  as  he  and  defendant  came  into  the  saloon.  On 
the  contrar\%  the  two  men  were  joking  each  other.  They  had  not 
yet  taken  any  of  the  drinks  ordered  by  them  just  before  the  shoot- 
ing.   Defendant  armed  himself  about  7  o'clock  on  that  morning. 

Ee-examined,  the  witness  said  that  defendant  went  into  the  back 
room  between  9  and  10  o'clock  on  the  night  before  the  shooting, 
and  got  up  about  7  o'clock  on  the  fatal  morning.  Witness  did  not 
3ee  him  during  the  night  after  he  went  into  the  back  room.  Wit- 
ness did  not  remember  where  he,  himself,  stayed  that  night.  The 
deceased  and  defendant  stood  about  four  feet  apart  at  the  time  of 
the  shooting. 

J.  W.  Carroll  testified,  for  the  State,  that  he  lived  at  Hondo  City 
during  the  fall  of  1883.    The  witness  was  present  in  Wilkey's  saloon 
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and  saw  the  killing  of  the  deceased.    It  occurred  about  noon  on 
the  11th  day  of  September,  1883.     Witness  went  from  his  house  to 
call  deceased  to  dinner.     When  he  stepped  into  the  saloon  he  found 
the  deceased  and  defendant  scuflaiing  in  play.     They  had  hold  of 
each  other's  arms,  scuffling.     Pefendant  told  the  deceased  to  release 
him,  which  the  deceased  did.    Deceased  then  stepped  towards  the 
bar,  for  the  purpose,  the  witness  thought,  of  taking  a  drink.     De- 
fendant drew  his  pistol,  laid  it  across  his  left  hand,  cocked  it  with 
his  rjcrht,  said :  "  Now,  G — d  d — n  you,  I  have  got  you,"  and,  as 
deceased  turned  towards  him,  fired,  striking  deceased  in  the  face 
and  killing  him  dead.     The  deceased  and  the  defendant  were  in  the 
southwest  corner  of  the  room,  which  corner  was  formed  by  the 
junction  of  the  bar  counter  and  the  partition.    The  witness  was  on 
the  outside  of  the  house,  leaning  on  the  window-sill  at  the  northeast 
corner,  and  was  looking  at  the  parties  when  the  fatal  shot  was 
fired.    Witness  saw  deceased  and  defendant  distinctly,  but  did  not 
see  Mr.  Wilkey,  nor  could  he  see  him  if  he  was  near  the  window 
behind  the  bar,  as  the  door  intervening,  which  «tood  open,  obstructed 
the  view  behind  those  two  points.     After  he  fired  the  shot,  the  de- 
fendant dropped  his  pistol  to  bis  side,  stepped  over  the  prostrate 
body  of  the  deceased,  and  said:     ^'I  have  killed  the  d — d  son-of-a- 
b — h."    Witness  walked  oflf.     Foster  sprang  out  of  the  restaurant, 
caught  defendant  and  said :     "  Great  God,  Ward  t     What  have  you 
been  shooting  around  here  for  J"     Witness  took  defendant's  pistol. 
Witness  thought  at  the  time  of  the  killing,  or  just  before  it,  that 
deceased  and  defendant  were  friendl}^  and  he  still  thought  so.    De- 
ceased made  no  manner  of  attempt  to  assault  the  defendant.    Wit- 
ness took  charge  of  the  defendant,  and  an  inquest  was  held  upon 
the  body  that  evening.    Witness's  house  was  on  the  north  side  of 
the  railroad.    That  point  of  the  saloon  at  which  the  witness  stood 
was  the  front,  and  it  looked  towards  witness's  house.    He  saw  de- 
ceased and  defendant  plainly  from  where  he  stood,  the  deceased 
being  a  very  little  nearer  his  point  of  view.     The  defendant  was 
nearest  the  corner  formed  by  the  partition  and  the  bar  counter. 
Witness  noticed  the  pistol  on  defendant's  person  during  the  day. 
Witness  did  not  know  whether  or  not  Foster  was  armed.     Deceased 
spent  the  night  before  at  witness's  house,  but  witness  could  not  say 
at  what  time  he  went  to  bed,  except  that  he  retired  after  supper 
was  served.    Wilke}^  if  behind  the  counter,  was  nearer  the  parties 
at  the  time  of  the  shooting  than  the  witness  was.    The  State  rested. 
William  Braden  was  the  first  witness  for  the  defense.    He  testi- 
fied  that  he  had  known  the  defendant  a  great  many  years.    Wit- 
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ness  lived  at  Del  Rio  in  September,  1883.  He  saw  the  defendant 
in  Del  Rio  on  or  about  the  4th  or  5th  day  of  September,  1S8|3.  He 
was  then  traveling  in  the  interest  of  the  San  Antonio  Express,  a 
newspaper.  Witness  did  not  know  from  what  point  he  came  to  Del 
Rio.  During  that  day  and  night  in.Del  Rio,  the  witness  saw  the 
defendant  frequently,  and  was  impressed  with  the  belief  that  he 
was  drinking.  His  eyes  were  much  swollen,  his  face  was  very  red, 
and  his  appearance  generally  indicated  that  he  had  been  drinking 
for  some  time.  The  witness  did  not  remember  at  what  time  the 
west- bound  passenger  train  passed  through  Del  Rio,  but  it  was  in 
the  forenoon.  Witness  took  several  drinks  with  the  defendant 
during  that  day,  and  played  cards  with  him,  Henry  Bennett  and 
Louis  Keiffer.  Defendant  quit  the  game  at  night  and  went  to 
drinking.  He  was  quite  full  of  liquor  when  the  witness  left  him 
on  that  night.  He  called  up  everybody  in  the  saloon  and  every- 
body who  came  in,  to  take  drinks.  Witness  left  him  that  night  at 
Louis  Eeiffer's  saloon,  and  could  not  say  whether  or  not  the  defend- 
ant went  to  bed  at  all  that  night.  Witness  did  not  see  him  solicit- 
ing subscribers  for  the  Express  during  the  time  he  was  in  Del  Ria 
Witness  met  the  defendant  at  breakfast  at  the  Gorman  bouse,  and 
ate  with  him  at  the  same  table.  Witness  had  no  recollection  of 
seeing  him  at  dinner.  He  saw  defendant  again  in  front  of  Henry 
Ware's  saloon,  as  he  was  going  to  supper.  The  game  played  at 
cards  by  witness  and  defendant  was  poker,  and  drinks  were  the 
stakes  played  for.  *  Whisky  was  the  drink  adhered  to  by  defendant 
on  that  day.  Witness  saw  him  at  breakfast,  and  did  not  see  him 
there  again,  but  witness  st3.id  there  only  long  enough  to  get  his 
meals.  Witness  could  not  now  say  who  won  or  lost  the  games  at 
cards,  or  who  paid  for  the  drinks.  His  recollection  was  that  the 
game  resulted  in  about  a  tie,  and  that  he  and  defendant  paid  their 
equal  proportions. 

William  Roberts  was  the  next  witness  for  the  defense.  He  testi* 
fied  that  he  resided  in  the  city  of  San  Antonio,  Texas.  In  Septem* 
ber,  1883,  the  witness  was  conductor  of  one  of  the  trains  on  the 
Sunset  Railroad,  his  division  extending  from  San  Antonio  to  San- 
derson, three  hundred  and  eighteen  miles.  The  witness  saw  the 
defendant  in  September,  about  two  days  before  the  killing  of  the 
deceased.  Defendant  was  then  on  the  train  at  Sanderson.  He 
then  had  the  appearance  of  having  been  on  a  protracted  spree. 
Witness  left  Sanderson  about  10  o'clock,  P.  M.,  and  reached  La 
Coste  about  4  or  5  o'clock  on  the  next  morning,  where  the  defend- 
ant left  the  train.    Defendant  did  not  travel  that  night  in  the 
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sleeper.  Witness's  impression  was  that  be  woke  the  defendant  np 
during  that  night,  bat  be  was  not  certain.  Witness  returned  from 
San  Antonio  with  bis  train  on  the  same  day,  and  saw  defendant 
again  that  night.  His  appearance  indicated  heavy  dissipation.  He 
looked  wild  about  the  eyes.  He  told  the  witness  that  he  intended 
to  go  to  Castroville,  get  a  horse,  and  ride  to  Hondo  City.  Witness 
took  him  to  Hondo  City  on  that  night.  He  was  very  noisy  on  the 
train.  Witness  could  not  remember  that  the  defendant  ate  any- 
thing either  at  Del  Bio  or  Sanderson. 

Cross-examined,  the  witness  said  that  the  defendant  got  on  the 
train  at  Sanderson,  and  traveled  with  witness  to  Hondo  City.  He 
told  witness  that  he  was  going  to  Castroville.  Witness  had  known, 
the  defendant  about  a  year.  The  train  passed  Langtry  about  6 
o'clock,  P.  M.,  and  Del  Kio  about  11  o'clock,  P.  M.  Witness  did 
not  see  the  defendant  get  ofF  at  either  point,  which  were  eating 
points,  to  get  meals.  If  he  had  done  so,  witness  thought  he  would 
have  seen  him.  Witness  had  seen  a  great  deal  of  drinking  men 
during  bis  life,  and  was  familiar  with  the  usual  effects  of  intoxicat- 
ing liquors. 

Paul  Flato  testified,  for  the  defense,  that  he  saw  the  defendant  at 
La  Coste  on  the  night  before  the  homicide.  Defendant  was  then 
very  d  runk  and  very  nervous.  His  actions  were  exceedingly  strange. 
He  talked  to  himself  a  great  deal.  He  had  a  trunk  in  the  care  of 
the  witness.  Witness  jokingly  told  him  that  he  was  going  to  charge 
him  storage  on  it.  Defendant  protested,  and  asked  if  he  could 
satisfy  witness  by  "setting  up"  the  cigars.  Witness  told  him  yes. 
He  then  started  to  his  trunk,  when  witness  put  his  foot  upon  it. 
Defendant  thereupon  drew  his  pistol  and  strack  witness's  foot  with 
it.  Witness  asked:  "What  are  you  doing,  Ward?"  He  replied: 
"I  won't  hurt  you." 

James  Johnson  testified,  for  the  defense,  that  he  was  a  porter  on 
the  train  which  ran  from  San  Antonio  to  Sanderson.  Witness  saw 
the  defendant  on  the  morning  that  he  went  from  Sanderson  to 
La  Coste.  He  noticed  four  or  five  persons  sitting  facing  each  other 
in  the  immigrant  car.  Defendant  took  off  his  hat  and  beat  one  of 
the  parties  with  it,  and  the  party  called  out:  "Quit,  Wardl"  It 
was  by  that  means  that  witness  learned  the  defendant's  name. 
Defendant  got  up  from  his  seat  when  the  party  spoke  to  him, 
palled  his  pistol  and  waved  it  for  some  time.  Witness  started  to 
the  door  of  the  car,  and  Mr.  Butcher  said  to  him :  "  Where  are  you 
going?  Don't  you  see  that  man  with  his  pistol?  You  will  get  shot 
if  you  don't  look  outi " 
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Mr.  Keinbardt  testified,  for  the  defense,  that  be  met  the  defend- 
ant at  D'banis  on  tbe  morning  of  tbe  day  he  got  off  the  train  at 
Hondo  City.  He  was  very  drunk  and  reckless^  and  was  handling 
his  pistol  all  day.  Witness,  defendant  and  Foster  were  in  a  con- 
stant scuffle  with  their  hats.  Witness  did  not  think  Ward  crazy,  but 
thought  him  ver}^  drunk.    Witness  saw  no  one  else  handling  a  pistoL 

George  W.  Brown,  deputy  sheriff  of  Medina  county,  testified,  for 
the  defense,  that  he  saw  the  defendant  on  the  evening  of  the  day 
before  tbe  killing.     When  the  witness,  who  was  in  chaise  of  the 
jail,  was  on  his  way  to  supper,  he  saw  Gill  is  and  defendant  together, 
and  thought  they  were  playing  with  each  other.     Gillis  complained 
that  defendant  had  a  pistol,  and  urged  witness  to  arrest  him.     Wit- 
ness replied  that,  if  the  defendant  had  a  pistol,  he  supposed  be  bad  a 
right  to  carry  it.     After  supper,  witness  saw  defendant  in  front  of 
Wcrnette's  saloon,  and  thought  that  Gillis  had  some  reason  in  advis- 
ing his  arrest.     His  appearance  indicated  that  he  was  not  yet  im- 
proving from  a  protracted  debauch.     His  face  was  much  bloated 
and  his  eyes  very  red.     Witness  called  the  defendant  to  the  jail, 
opened  the  hall  door,  and  invited  him  in  to  listen  to  the  banjo  music. 
Defendant  replied  that  he  wanted  to  go  to  Hondo  City.     Witness 
saw  defendant  often  in  Castroville,  and  it  was  bis  opinion  that  the 
defendant  was  crazy  drunk.     He  was  irrational,  unaccountable,  and 
had  not  the  least  conception  of  what  he  was  doing.     He  appeared 
not  to  have  slept  for  several  days  and  nights.     Witness  saw  the 
defendant  after  his  arrest,  and  knew,  from  his  action  and  deport- 
ment, that  he  did  not  in  the  least  realize  his  situation.    His  condi- 
tion then  confirmed  witness  in  the  opinion  that  he  was  crazy  drunk 
when  be  left  Castroville.     The  witness  was  an    officer,  and  had 
he  known,  at  the  time  Gillis  spoke  of  defendant's  pistol,  that  he 
was  in  a  drunken  condition,  witness  would  have  filed  a  complaint 
against  him.     Witness's  only  object  in  calling  Ward  to  the  jail  was 
to  get  bim  to  listen  to  the  music  being  played  there,  in  the  hope 
that  defendant  would  become  interested  and  stay.    Defendant's 
eyes  were  then  blood-shot,  bis  face  was  bloated,  he  seemed  to  be 
very  nervous,  and  to  be  suffering  from  loss  of  sleep.    Defendant's 
condition  at  the  time  of  his  arrest  was  not  such  as  is  common  to 
ordinary  men  after  the  commission  of  a  homicide.     Witness,  how- 
ever, could  not  say  that  the  homicide  in  this  case  did  not  influence 
that  condition  in  the  defendant.     Defendant  had  been  on  a  long, 
protracted  spree.    His  condition  could  not  have  been  brought  about 
by  a  one  day's  drunk.     Witness  thought  from  defendant's  appear- 
ance that  he  must  have  been  drinking  for  a  week  or  two. 
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James  A.  Slaton  testified,  for  the  defense,  that  defendant  was  in 
his  office  on  the  day  before  the  homicide.  He  undressed  twice  and 
tried  to  sleep  but  failed.  After  each  effort  he  got  np,  staggered 
around,  drew  his  pistol  and  threw  it  down  on  witness.  When  he 
did  this  the  second  time,  witness  got  pistols  himself,  and  told  defend- 
ant that  he  would  shoot  him  if  he  threw  his  pistol  down  on  him 
again.  Defendant  replied  that  he  would  not  hurt  the  witness.  Wit- 
ness  tried  to  get  defendant  to  go  off  with  him,  but  defendant  seemed 
to  understand  witness's  purpose  to  get  his  pistol,  declined  to  go,  put 
his  hand  on  his  pistol  and  said :  *•  I  intend  to  keep  this."  Defend- 
ant had  been  on  a  hard,  protracted  spree,  and  was  utterly  incapable 
of  discerning  right  from  wrong. 

Ex-surveyor  Gillis  testified,  for  the  defense,  that  he  met  defendant 
in  Castroville  on  the  day  before  the  homicide.  Defendant  had  evi- 
dently been  drinking  very  hard,  and  was  rude  and  aggressive  to  his 
friends.  Witness  and  defendant  took  several  drinks  together,  some 
at  Wernette's saloon.  Defendant  had  a  pistol,  and  witness  told  him 
politely  that  he  was  in  no  condition  to  have  it.  Defendant  took 
offense  at  that  advice.  Witness  found  Deputy  Sheriff  Brown  near 
the  court-house,  and  threw  up  the  defendant's  coat  to  show  Brown 
that  he  had  a  pistol.  At  this  defendant  again  became  offended,  and 
became  offended  with  the  witness  again  because  witness  refused  to 
get  money  for  him.  He  was  not  so  drunk  from  whisky  in  the  morn- 
ing as  in  the  evening,  but  was  mentally  drunk.  Defendant  was  in 
no  condition  of  mind  to  discern  right  from  wrong,  to  be  responsible 
for  or  to  know  what  he  did.     He  was  not  in  his  right  mind. 

F.  X.  Schmidt  testified,  for  the  defense,  that  he  took  a  drink  with 
defendant  in  September,  1883,  just  before  the  homicide,  and  became 
convinced  immediately  afterwards  that  defendant  was  crazy  drunk* 

Jacob  Franzer  testified,  for  the  defense,  that  he  took  defendant  to 
La  Coste  on  September  10,  1883.  Defendant  on  the  way  pulled  his 
pistol  twice.  When  witness  asked  him  for  his  fare,  defendant  drew 
his  pistol'and  told  witness  to  get  out  of  the  hack, —  which  the  wit- 
ness promptly  did.     Defendant  looked  wild  and  crazy. 

E.  B.  Yance  testified,  for  the  defense,  that  he  saw  defendant  in 
Castroville  on  the  evening  before  the  killing,  and,  from  his  knowl- 
edge of  him,  knew  that  he  was  debilitated  from  a  long  and  violent 
spree.  He  was,  in  the  opinion  of  the  witness,  crazy  drunk  and  had 
been  so  for  some  days,  and  was  utterly  incapable  of  discerning  right 
from  wrong.  Witness  saw  a  difSculty  between  defendant  and 
Wernette.  Defendant  said  something  which  Wernette  misunder- 
stood.    Wernette  cursed  defendant  and  defendant  drew  his  pistol. 
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Wernette  went  off,  and  defendant  went  into  the  saloon.  Tl^ernette's 
brother  complained  to  defendant'  of  his  conduct,  and  defendant  re- 
plied :  "  I  said  nothing  out  of  the  way,  but  I  am  not  afraid  of  the 
whole  Wernette  family." 

Josie  Wernette  testified,  for  the  defense,  in  substance,  that  he  saw 
the  defendant  frequently  on  the  day  before  the  homicide,  and,  judg- 
ing from  his  conduct  and  appearance,  thought  he  was  then,  and  had 
been  for  several  days,  crazy  drunk.  Witness  was  one  of  a  number 
of  people  defendant  covered  with  his  pistol  and  tried  to  shoot. 

Captain  Siceluff,  business  manager  of  The  Snn  Antonio  Express 
newspaper,  testified  that  defendant  had  been  for  some  time  prior  to 
September  11,  1885,  in  the  employ  of  the  paper  as  traveling  agent 
and  correspondent  He  had  given  satisfaction  up  to  September  3, 
1883,  which  was  the  last  time  the  witness  heard  from  him  until  the 
killing  of  Fly  on  September  11,  1883. 

Captain  Sam  Lytle  and  Doctor  Rice,  testifying  for  the  defense, 
stated  that,  in  their  opinion,  the  defendant  was  crazy  drunk  on  the 
day  before  the  killing  of  Fly. 

Father  Japes  testified,  for  the  defense,  that  he  saw  the  defendant 
a  night  or  two  before  the  homicide,  and  thought  that'  he  was  then 
getting  over  rather  than  beginning  a  hard  spree.  He  talked  ration- 
ally about  the  matter  in  hand,  but  was  nervous,  worn-looking,  and 
bad  the  appearance  of  want  of  sleep.  He  looked  like  be  had  been 
drinking  very  hard,  and  was  beginning  to  sober.   The  defense  closed. 

Sheriff  Foster  testified  that  he  niet  defendant  in  Castroville  on 
the  day  before  the  homicide,  and  was  with  him  for  a  while  in  the 
morning.  He  saw  him  again  that  night,  and  went  with  him  in  a 
hack  to  La  Coste.  He  told  witness  about  a  row  he  bad  with  Joe 
Wernette,  and  said  he  would  have  another  with  him  at  La  Caste. 
He  went  to  bed  within  thirty  minutes  after  he  reached  Hondo  City, 
in  Wilkey's  back  room.  Witness  waked  him  up  at  7  o'clock  on  the 
next  morning.  He  appeared  to  be  all  right,  passed  into  the  saloon, 
called  for  and  drank  a  cocktail.  Witness  saw  him  in  Hondo  City 
off  and  on  all  that  morning.  When  the  defendant  and  the  de- 
ceased met  next  morning,  they  met  like  old  friends,  and  were 
together  at  and  about  the  saloon,  and  were  drinking  together  until 
about  half-past  12  o'clock.  Witness  got  up  from  his  seat  in  the  bar- ' 
room  at  about  half-past  12,  and  as  he  passed  out  Fly  caught  him  by 
the  shoulder  and  invited  him  to  take  a  drink.  Witness  passed  into 
the  next  room  to  dinner,  and  while  eating,  he  beard  the  fatal  shot 
fired.  As  witness,  on  his  way  back  to  the  saloon,  whither  he  started 
immediately,  passed  the  window  between  the  saloon  and  restaurant, 
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be  saw  the  defendant  and  heard  him  say  that  he  had  killed  the 
"  d — d  son-df-a-b — h."  Witness  and  defendant  met  at  the  saloon 
door;  witness  caught  defendant  by  both  arms  and  held  him  antil 
Carroll  stepped  up  and  took  his  pistol  from  his  scabbard.  Defend- 
ant appeared  greatly  excited  after  his  arrest.  He  seemed  much  sur- 
prised when  witness  caught  him,  and  he  struggled  somewhat  to  get 
loose.  Witness  held  defendant  in  Hondo  City  until  about  4  o'clock 
on  the  next  morning,  when  he  took  him  to  Castroville  and  put  him 
in  jail.  Witness  saw  defendant's  authority  to  carry  a  pistol  on 
the  day  before  the  homicide.  Defendant  appeared  sensible  on  the 
morning  before  and  on  the  morning  of  the  killing,  but  was  drink- 
ing on  the  latter  morning. 

Oeofge  Carle  of  Hondo  City  testified  that  he  had  known  the  de- 
fendant some  three  or  four  years.  He  cashed  a  draft  for  the 
defendant  on  the  day  of  but  before  the  homicide.  Defendant  was 
sane,  but  appeared  to  have  been  drinking.  The  business  was  trans- 
acted in  five  minutes,  defendant  indorsing  the  draft. 

The  substance  of  the  testimony  of  the  remaining  witnesses  for  the 
State  in  rebuttal  was,  that  though  the  defendant  was  drinking  on 
the  day  of  the  homicide,  he  was  nevertheless  sane.  They  based 
their  opinions  upon  bis  conduct  and  conversation. 

Doctors  Jones  and  Sice,  testifying  as  experts,  for  the  defense, 
stated  that  they  had  heard  all  of  the  evidence  in  this  case,  and 
thought  it  disclosed,  unquestionably,  that  the  defendant  was  insane 
at  the  time  of  the  homicide,  and  utterly  incapable  of  discerning 
right  from  wrong. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion.  The  facts  relating  to  the  challenged  jurors  appear  fully 
in  the  opinion. 

J.  A.  dk  N.  0,  Oreen  and  J.  A,  Oreen^  Jr.y  for  the  appellant.  It 
will  be  seen  by  reference  to  the  first  proposition  under  the  first 
assignment  of  error  that  the  court  forced  the  defendant  to  challenge 
the  juror  J.  R.  Scates,  and  it  will  be  seen  also,  by  reference  to  bill 
of  exceptions  No.  2,  that  the  defendant  exhausted  his  peremptory 
challenges,  and  that  the  objectionable  juror  Hitzfelder  was  forced 
upon  the  defendant  after  his  challenges  were  exhausted.  It  is 
almost  impossible  from  the  language  of  Scates  for  him  to  have  gone 
upon  the  jury  and  rendered  a  legal  verdict  He  had  talked  to  the 
witnesses  about  the  case.  He  had  strong  opinions  as  to  the  guilt  or 
innocence  of  the  defendant  —  had  expressed  those  opinions.  It 
would  take  good,  positive  and  conclusive  evidence  of  truthful  men 
Vol,  XIX— 43 
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to  change  his  opinioos.  Yet  the  coarl  held  this  jsror  qualified  be- 
cause be  stated  that  his  opinion  would  not  inflaence  his  verdiet 
The  juror  Sanders  in  the  Bothschild  case,  7  Texas  Ct.  App.,  541, 
said  that  he  would  not  take  his  opinion  (a  much  slighter  one  than 
Scates's)  into  the  jury  box  if  selected  as  a  juror,  but  would  throw 
it  aside  and  go  by  the  evidence,  as  be  could  lay  aside  his  opinions 
at  will.  The  court,  through  Clark,  J.,  says  of  this  juror:  ^* The  fact 
that  a  juror  may  say  that  notwithstanding  hie  opinion  formed  from 
hearsay  (not  from  conversation  with  witnesses)  he  can  try  the  case 
impartially,  manifests  in  most  instances  a  recklessness  of  judgment 
and  a  state  of  mind  less  prepared  to  receive  and  allow  a  fair  defense 
than  if  be  had  believed  on  proof  which  furnishes  at  least  prima 
facie  evidence  of  guilt."  It  was  clearly  apparent  to  the  court,  as 
appears  from  bill  of  exceptions  No.  2,  that  there  was  still  a  large 
number  of  competent  jurors  in  the  county  for  the  trial  of  the  cause, 
and  the  Bothschild  case  says,  quoting  Black  v.  The  State^  42  Texas, 
382:  ^^  And  it  was  further  held  that  if,  upon  an  examination  of  the 
juror,  it  was  doubtful  whether  he  was  impartial  or  not,  it  would  be 
safer,  and  more  in  unison  with  the  spirit  of  our  Oonstitution  and 
laws  relating  to  the  trial  by  jury,  to  decide  against  the  qualification 
of  the  jurors."  If  the  defendant  had  not  been  compelled  to  chal- 
lenge this  juror  he  would  have  been  able  to  challenge  the  juror 
Hitzfelder. 

The  same  reflections  apply  to  the  juror  Newton,  treated  of  under 
the  fourth  assignment  of  error.  This  juror  had  formed  an  opinion 
as  to  the  guilt  of  defendant  from  hearsay, —  so  had  the  juror 
Sanders  in  the  Rothschild  case.  It  would  take  evidence  to  remove 
that  opinion.  He  could  discard  that  opinion  (so  could  Sanders),  try 
the  case  on  the  evidence,  but  the  opinion  be  had  might  have  a  bear- 
ing on  him.  If  this  juror  was  not  of  doubtful  impartiality  we  know 
of  none.  After  he  bad  exhausted  bis  peremptory  challenges  the 
juror  Hitzfelder  was  forced  upon  defendant 

Another  phase  of  the  jury  question  is  presented  in  the  cases  of 
the  jurors  Bailey  and  Ship,  both  of  whom  tried  the  case.  The  first 
one  said :  ^^  He  had  formed  some  opinion  then  of  tbe  guilt  or  inno- 
cence of  defendant.  It  would  take  evidence  to  change  that  opinion. 
He  got  that  opinion  from  hearsay  or  general  gossip.  He  heard 
about  it  through  talk  and  newspapers.  What  he  read  purported  to 
be  the  truth  as  well  as  he  remembered.  It  was  a  settled  opinion 
while  be  was  being  interrogated.  If  the  evidence  turned  out  as  be 
bad  read  it  be  would  be  of  tbe  sanae  opinion  still.  He  (thonght) 
that  opinion  would  not  influence  bis  verdict." 
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Ship  said  "he  had  formed  and  expressed  an  opinion  as  to  the 
gnilt  or  innocence  of  the  defendant.  He  oonid  not  discard  it  in  go- 
ing into  the  jar;  box.  It  would  take  evidence  to  change  it.  He 
woald  render  a  verdict  npon  the  evidence,  uninfluenced  by  that 
opinion;  the  parties  who  told  hini  were  not  witnesses,  but  told  him 
what  purported  to  be  the  circumstances  and  facts  of  the  case,  and 
(he)  may  have  had  other  conversations  since  that  with  same  parties." 
It  became  perilous  for  the  defendant  to  object  by  peremptory  chal- 
lenge to  jurors  which  had  such  slightly  strong  opinions  as  these,  and 
he  refused  to  challenge  peremptorily  after  bis  challenge  for  cauto 
was  overruled.  No  man  who  had  made  sach  answers  as  these  two  wit- 
nesses and  who  had  a  proper  appreciation  of  the  old  maxim,  "  Con- 
vince a  man  against  his  will,  he's  of  the  same  opinion  still,"  could 
possibly,  say  that  he  could  try  the  cause  nninfluenced  by  the  impres- 
sions that  had  so  engraved  themselves  upon  his  mind.  These  men 
had  not  formed  vague  ideas  of  the  facts  of  defendant's  slaying  d^ 
ceased.  The  one  (thought)  that  the  opinion  would  not  influence  his 
verdict,  and  the  other  could  not  discard  it  in  going  in  the  jury  box. 
Each  had  such  a  settled  and  definite  opinion  that  it  would  take  evi- 
dence to  remove  it.  These  men  sat  upon  the  jury  and  the  verdict 
of  life-time  confinement  in  the  penitentiary  shows  what  hold  their 
opinions  had  upon  them,  either  to  lead  others  into  the  same  opinion 
npon  the  jury  or  to  be  readily  moulded  into  a  verdict  adverse  to  the 
defendant  by  a  stronger  mind,  and  that  too  after  a  jury  at  a  pre- 
vious term  had  been  unable  to  say  that  the  defendant  was  guilty  of 
any  crime.  We  are  aware  that  the  case  of  Post  v.  T/ie  Stats,  10 
Texas  Ct.  App.,  591,  may  be  referred  to  by  the  State.  In  that  case 
the  jurors  in  question  stated  that  they  had  formed  an  opinion  and 
that  evidence  would  be  required  to  remove  the  same.  They  "  had 
never  heard  witnesses,  nor  any  one  who  pretended  to  know  the 
facts,  detail  them;  that  the  opinion  was  not  definite  and  fixed  — 
have  no  present  conviction;  could  render  verdict  entirely  free  from 
any  previous  opinion,"  but  the  cases  are  not  parallel. 

Bailey  had  formed  an  opinion  that  it  would  take  evidence  to  re- 
move. It  is  true  he  got  it  from  the  newspapers,  but  what  he  read 
purported  to  be  the  truth,  and  from  that  reading  he  had  a  settUd 
opinion.  If  the  evidence  was  the  same  as  he  had  read,  he  would 
hold  to  his  opinion.  He  did  not  know  whether  his  opinion  would 
influence  his  verdict  or  not.  It  is  reasonable  to  believe,  or  in  other 
words,  it  is  to  be  presumed  that  the  newspapers  of  the  county,  where 
there  were  so  many  facilities  for  getting  the  particulars  of  the  case, 
would  publish  the  truth.  Bailey  read  it  and  he  ought  to  have  been 
excused  on  defendant's  challenge  for  cause. 
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Ship  could  710^  discard  the  opinion  that  he  had  formed  from  what 
purported  to  be  the  circamstances  and  facts  of  the  case  as  they  were 
told  to  him  by  different  persons.  The  Post  case  says:  ^'  If  the  jaror 
has  talked  with  the  witnesses,  or  read  what  purported  to  be  a  correct 
account  of  the  transaction,  the  opinion  would  likely  be  more  settled 
and  established.  If,  however,  it  is  formed  from  reports  and  rumors, 
the  probability  that  it  is  fixed  or  established  is  very  much  lessened. 
While  it  is  true  that  an  opinion  from  rumor  may  be  so  well  estab- 
lished as  to  render  the  jurors  incompetent  {Shaw  v.  The  SlcUe^  27 
Texas,  750;  Orissom  v.  The  State^  4  Texas  Ct.  App.,  386;  Bot/ischild 
V.  The  Stale,  8upra\  yet  the  source  of  information  becomes  of  vital 
importance  when  considering  the  extent  of  the  convictions  of  the 
juror.  As  before  observed,  the  most  feeble  opinion  requires  evidence 
of  some  character  to  be  removed.  The  fact  to  be  ascertained  is 
whether  or  not  the  juror  has  formed  such  an  opinion  as  will  proba- 
bly influence  his  verdict.  These  jurors  swore  that  they  had  formed 
no  such  opinion."  It  is  different  with  Bailey  and  Ship.  The 
one  had  a  settled  opinion  gotten  from  what  he  read;  the  other 
could  not  discard  his  opinion  from  what  he  had  heard.  The  court 
bad  two  opportunities  to  excuse  these  jurora,  viz. :  oh  the  challenge 
for  cause,  and  after  defendant's  challenges  were  exhausted  he  asked 
the  court  to  excuse  the  said  Bailey  and  Ship  from  the  jury,  and 
allow  him  a  choice  from  tde  jurors  yet  remaining  summoned  upon 
the  special  venire.  Chief  Justice  Koberts  says  in  Ilorhach  v.  The 
Statey  43  Texas,  260:/' We  know  of  no  law  or  established  practice 
under  the  law  which  sanctions  the  peremptory  challenge  of  a  juror 
by  either  party  when  thus  (after  the  juror  has  been)  placed  on  the 
jury,  whether  it  is  full  or  not.  There  may  be  discretion  in  the  court 
for  excusing  or  standing  aside  a  juror  after  he  is  thus  selected  for 
some  good  cause  shown  at  the  time  why  the  juror  cannot  or  ought 
not  to  serve  on  that  jury."  Judge  White  says  in  the  case  of  Dreyer 
V.  The  Statej  11  Texas  Ct.  App.,  641:  *'In  this  country,  where  fair 
and  impartial  jurors  can  be  had  so  readily,  there  is  really  no  reason 
why  questions  of  this  character  should  arise,  and  in  all  cases  where 
there  is  a  possibility  for  serious  doubt  as  to  the  impartiality  of  a 
juroVj  from  whatever  cause,  the  court,  in  the  exercise  of  the  discre- 
tion conferred,  upon  it,  should  promptly  discharge  him."  It  must 
•be  remembered  that  notwithstanding  defendant  exhausted  all  his 
peremptory  challenges,  the  objectionable  jurors,  Bailey,  Ship  and 
Hitzfelder,  sat  on  the  jury. 

We  come  now  to  the  discussion  of  the  case  of  the  juror  Hitz- 
felder. 

The  counsel  for  the  defendant  asked  the  jaror  as  their  first  qnes- 
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tion:  "Can you  read  and  write  the  English  language?"  Thexine- 
qoivocal  answer  came  in  response:  "I  can't  read  and'  write  the 
English  language."  It  would  seem  that  there  was  no  necessity, 
occasion  or  opportunity  to  inquire  further  with  reference  to  the 
matter,  but  the  court  upon  close  interrogation  elicited  the  following: 
'^Ilead  and  understand  newspapers,  write  receipts,  orders  and  bills 
of  sale.  Could  read  some,  not  all  of  judge's  charge  if  printed,  and 
could  understand  some  of  it.  Don't  know  if  I  can  read  judge's 
handwriting,  never  saw  it."  Further  questioned  by  defendant's 
counsel,  he  says,  showing  his  own  distrust  of  his  ability  to  read  and 
write  and  thereby  become  a  qualified  juror:  "I  can't  read  plainly. 
I  have  never  read  Judge  Paschal's  handwriting,  I  could  not  read 
and  understand  the  law  as  presented  hy  ike  judge  in  his  charge  if  it 
was  printed.  I  can  read  a  receipt  and  I  can  write  a  receipt.  / 
could  not  understand  all  of  a  column  in  a  newspaper."  And  it 
further  appearing  to  the  court  that  the  requisite  number  of  jurors 
who  are  able  to  read  and  write  the  English  language  could  be  found 
outside  of  the  said  Hitzfelder,  in  the  county  of  Medina,  for  the  trial 
of  the  cause,  the  defendant  challenged  the  said  Hitzfelder  for  cause. 
The  court  refused  to  sustain  the  challenge  to  the  juror  for  cause, 
because  the  juror  had  answered  that  he  both  read  and  wrote  the 
English  language.  This  question  has  been  before  the  honorable  judge 
who  tried  this  cause  at  least  twice  before.  The  first  time  in  the 
case  of  Nolen  v.  The  State^  9  Texas  Ct.  App.,  420.  The  juror  could 
neither  read  nor  write  the  English  language,  but  spoke  it,  and  read 
and  wrote  the  Oerman  language.  The  court  says  in  the  opinion: 
''  We  confess  that  the  inclination  of  our  minds  is  to  hold  that  when 
the  Legislature  enacted  the  law  that  inability  to  read  and  write  is  a 
disqualification  of  a  juror,  they  had  in  their  minds  the  language  they 
themselves  made  use  of,  and  the  common  language  of  Texas  and 
the  other  American  States  —  the  English  language.  £ut,  inasmuch 
as  the  question  is  important,  and  because  its  solution  is  not  indis- 
pensable to  a  decision  of  the  present  case,  we  decline  to  do  more  at 
present  than  to  call  attention  generally  to  the  subject,  in  order  that 
it  may  be  thoroughly  investigated,  and,  if  need  be,  that  a  legislative 
expression  may  be  elicited.  We  simply  indicate  our  present  impreiEk 
sions  as  the  result  of  the  investigations  we  have  had  opportunity  to 
make." 

In  the  case  of  Wright  v.  The  State,  12  Texas  Ct.  App.,  167,  the 
court  say  further:  ^'  In  Kolen's  case,  however,  it  not  being  neces- 
sary to  a  determination  of  the  case  to  decide  the  question,  the  courti 
in  view  of  the  importance  of  the  question,  contented  itself  with 
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calling  public  ^ttentu^i  to  the  subject  with  the  vi»w  of  in  voiding 
legislation  op  the  subject.  This  ha3  not  been  bad,  nor  are  we  a\srare 
th^t  the  attention  of  tbe  Legislature  has  ever  been  invited  to  it.  Our 
opinion  then  wasS,  and  still  1%  that  tbe  wprds  ^ro^d  an.d  write'  eaa- 
plpye^  in  the  stati^te  must  be  held  to  mean  an  ahiUty  to  read  and 
writ^  tbe  English  language,  and  tbe  qualification  of  being  able  to 
r^ad  and  write  the  6erma4  language  .WQnl4  not  remove  the  objeo- 
tJQu  Qjr  qualify  the  juror." 

The  questiop  to  be  decided  in  reference  to  tbe  juror  Hitzfelder  i^ 
this:  Did  he  read,  lyrite  and  understand  the  English  language  suf- 
fii^iently?  He  answered  pi^qualifiedly  ^t  first:  "/  can^t  read  and 
v^rit^  ih&  English  language.^^  And  in  further  examin^ion  said :  ^'  I 
cQxUfil  not  read  and  underatufid  the  lcf,w  (^  presenUd  by  the  Judge  in 
his  charge  {even)  if  it  was  printed^  It  is  true  he  could  read  and 
write  a  receipt,  and  could  re^d  and  understand  ^mething  that  wa? 
opp.t^ined  in  a  newspaper.  The  court  refused  to  allow  the  defend- 
ant to  show  the  juror's  inability  to  re^  and  write.  We  think  that 
t^e  juror  was  not  qualified.  In  Lyle's  c^^,  41  Texas,  172,  the 
le^^rned  judge  says:  ''The Cpnstitution  declares  that  'the  right  ol 
tri^.!  by  ji^ry  shall  remain  inviolate.'  It  cannot  be  considered  as  re- 
ipaining  inviolate  when  the  jurors  can  neither  speak  nor  understand 
the  language  in  which  the  proceedings  are  h^d.  If  the  trial  by  jury 
i9  tp  remain  a  substantial  fact  and  an  important  right,  and  ia  pot 
to  be  substituted  by  a  legal  fiction  bearing  the  n^nie,  but  wanting 
ifi  the  most  important  qualification  of  a  jury,  namely,  the  capacity 
to  understand  what  the  pleadings  contain^  what  is  said  by  the  coun- 
sel in  their  address  to  the  jury,  and  utterly  unable  to  compre/iendtie 
charge  of  the  court,  then  it  is  necessary  that  jurors  unable  to  speak 
or  understand  the  English  language  should  be  excluded  from  the 
panel."  In  the  case  of  Etheridge  v.  The  State,  8  Texas  Ct.  A  pp., 
ISi,  we  find  the  following:  '^Ignorance  of  or  inability  to  speak 
and  understand  the  English  language,  though  not  mentioned,  has 
always  been  held  a  disqualification  by  virtue  of  the  constitutional 
guaranties  of  a  fair  and  impartial  trial,  and  one  conducted  by  due 
course  of  the  law  of  the  land."  In  the  case  of  McCampbell  v.  Ths 
State,  9  Texas  Gt.  App.,  125,  we  find  the  following  language:  ''The 
right  of  a  defendant  charged  with  felony  to  be  tried  by  jurors  who 
understand  tbe  English  language  is  not  an  open  question  in  this 
Qtate."  In  Lyle's  case,  41  Texas,  172,  the  question  was  maturely 
considered,  ^nd  determined  affirmatively,  and  no  subsequent  legis- 
lation, organic  or  statutory,  has  qualified  the  ruling  in  that  case. 

Our  Code   of  Criminal  Procedure,  embodying  the  jury  law  of 
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1S76,  proTideg  that  an  inability  to  read  and  write  is  a  eaose  for  obal- 
lenge,  except  when  it  appears  that  tbe  requisite  number  of  jurors 
who  are  able  to  nead  and  write  eannot  be  found  in  the  county.  But 
ibis  cannot  affect  the  constitutional  qualification  as  determined  in 
Lyle's  case,  nof  force  a  citizen  to  trial  in  any  locality,  before  a  jujry, 
or  any  portion  of  a  jt^y,  who  are  unable  to  understand  the  Umjfuafe 
in  whick  the  proceedings  are  required  by  lav>  to  be  conducted.  A  trial 
would  be  equally  fair  and  impartial,  within  the  meaning  of  the  Oon- 
stJtution,  before  a  jury  of  deaf  mutes,  who,  by  reason  of  their  mis- 
fortune, could  not  hear  a  word  of  the  testimony  or  argument  of 
counsel;  and  a  trial  before  either  would  be  nothing  less  than  a 
mockery."  In  the  case  of  Wright  v.  The  State,  12  Texas  Ot.  App-, 
168,  the  court  says:  ^'In  our  opinion  the  defendant  was  deprived 
of  a  fair  and  impartial  trial  when  there  was  forced  upon  him  one 
juror  who  could  not  read  and  write  the  English  language,  and  could 
not  read  the  charge  of  the  court  for  himself.^*  In  addition  to  the  re- 
fusal to  discharge  the  juror  for  cause  as  he  had  answered,  the 
defendant  wished  to  offer  evidence  in  support  of  his  challenge,  by 
causing  the  juror  to  take  a  pen  and  write  and  to  read  from  a  book. 
The  court  would  not  allow  it  It  was,  as  we  understand  it,  not  nec- 
essary for  the  defendant  to  show  in  his  bill  of  exceptions  how  much 
evidence  and  what  sources  of  evidence  he  had  to  show  the  incom- 
petency of  the  juror,  when  tbe  court  closed  out  all  attempts  to  dis- 
qualify the  juror  in  accordance  with  the  statute  by  tbe  remark, ''  the 
juror  has  said  be  can  both  read  and  write  the  English  language." 
The  fourteenth  cause  for  challenge  is:  '^That  he  cannot  read  and 
write.  This  cause  of  challenge  shall  not  be  sustained  where  it  ap- 
pears to  the  court  that  the  requisite  number  of  jurors  who  are  able 
to  read  and  write  cannot  be  found  in  the  county."  In  this  case  it 
affirmatively  appeared  that  there  was  still  a  considerable  or  suffi- 
cient number  of  jurors,  who  both  read  and  wrote  the  English  lan- 
guage, to  fill  the  jury.  Article  637,  Code  Criminal  Procedure,  says: 
^'  Upon  a  challenge  for  cause  the  examination  is  not  confined  to  the 
answers  of  tbe  juror,  but  other  evidence  may  be  heard  in  support 
of  or  against  the  challenge."  Even  if  defendant  had  no  other  evi- 
dence,  what  could  be  more  convincing  than  the  practical  test  which 
the  defendant  proposed  to  apply  to  the  doubtful  juror?  The  court 
bad,  however,  become  satisfied  from  what  the  juror  had  said  that 
be  both  read  and  wrote  the  English  language. 

Eeeves,  J.,  says  in  the  well  considered  case  of  Shaw  v.  The  SUUe^ 
27  Texas,  755:  ^'The  examination  is  not  restricted  to  the  juror,  bat 
other  proof  may  be  beard  in  testing  bis  qualifications."    In  Massey 
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V.  The  State,  10  Texas  Ct.  App.,  645,  Presiding  Judge  White  says: 
"Whilst  it  is  true  the  court  is  made  the  judge,  after  the  proper  ex- 
amination, of  the  qualifications  of  jurors,  still  this  does  not  deprive 
a  party  of  his  right,  where  the  juror's  qualification  is  in  doubt  from 
his  own  answers,  to  have  him  further  examined  by  the  court  or 
under  its  direction." 

Leaving  out  for  the  present  the  question  as  to  whether  the  juror 
qualified  himself  by  his  subsequent  examination,  we  think  the  court 
Bhould  have  excused  the  juror  upon  his  first  answer,  viz.:  "I  can't 
read  and  write  the  English  language."  In  Shaw  v.  The  State,  euprct^ 
the  court  says:  "To  ascertain  whether  this  cause  exists  or  not  the 
juror  must  first  be  asked  ^  whether  in  his  opinion  the  conclusion  will 
influence  his  verdict?'  If  he  answer  in  the  affirmative,  he  sh/ill  he 
discharged.  If  he  answer  in  the  negative,  he  shall  be  further  ex- 
amined by  the  court,  or  under  its  direction."  The  opinion  in  the 
case  of  Stagner  v.  The  State,  9  Texas  Ot.  App.,  440,  discusses  the 
question  and  concludes:  ''Our  opinion  is  that,  in  the  character  of 
investigation  mentioned  in  article  636,  clause  13,  when  it  reaches 
the  point  where  the  juror  must  decide  for  himself  whether  or  not 
the  opinion  he  has  formed  will  influence  his  verdict,  and  he  has 
answered  a  proper  question  eliciting  an  unequivocal  answer,  and 
has  answered  the  question  in  the  affirmative,  that  the  examina- 
tion should  cease  and  the  juror  be  discharged.  And  if  he  an- 
swers in  the  negative,  th^n,  and  only  then,  should  he  be  further 
examined  by  the  court  or  under  its  direction,  as  to  how  his  conclu- 
sion was  formed  and  the  extent  to  which  it  will  affect  his  action,  in 
order  to  satisfy  the  court,  who  then  becomes  the  judge  as  to  the 
extent  the  opinion. formed  will  influence  his  verdict;  and  even  then 
the  matter  should  be  clear  to  the  mind  of  the  court,  and  if  not  sat- 
isfied that  he  is  impartial,  it  would  still  be  the  duty  of  the  judge  to 
discharge  the  juror."  It  appears  to  us  that  there  ought  not  to  be 
different  rules  applicable  to  different  grounds  for  challenge. 

The  thirteenth  cause  for  challenge  is  no  more  a  cause  than  the 
fourteenth.  In  the  one  case  reason  tells  us  indubitably  if  the  juror 
answer  in  the  affirmative  he  is  immediately  by  that  answer  disquali- 
fied and  ought  to  be  instantly  discharged  without  further  interro- 
gation. In  the  other,  if  he  answer  unequivocally  "I  can't  read 
and  write  the  English  language,"  he  ought  to  be  discharged.  No 
insinuating  persuasion  ought  to  be  indulged  in  order  to  give  the  man 
a  chance  to  escape  from  the  "soft  impeachment "  of  not  being  able  to 
read  and  write  the  language  of  the  country  of  which  he  is  a  citizen. 
In  this  country  to  allow  a  man  who  cannot  read  and  write  the  Eng- 
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lish  language  would  be  a  premiom  upon  ignorance.  It  would  be 
degrading  to  all  intelligent  citizens  to  permit  men  who  persistently 
refused  or  neglected  to  properly  qualify  themselves  for  useful  citizen- 
ship to  enjoy  the  same  privilege  or  to  perform  duties  with  them 
which  required  the  greatest  care,  caution  and  intelligence. 

The  general  law,  as  it  applies  to  the  formation  of  the  jury  in  this 
case,  and  as  it  has  been  decided  by  the  court  of  appeals,  is  well 
stated  by  Judge  Clark  in  his  digest  of  ^^The  Criminal  Laws  of 
Texas,"  p.  602: 

1st.  "  Driving  a  defendant  to  a  peremptory  challenge  of  an  incom- 
petent juror  is  not  cause  for  reversal  when  he  fails  to  exhaust  his 
challenges.''  And  further:  ''The  mere  fact  that  defendant  ex- 
hausted his  peremptory  challenges  signifies  nothing,  unless  it  be 
shown  that  thereafter  an  obnoxious  juror  was  thrust  upon  him.'* 
Id.,  p.  602. 

In  this  case  the  jurors  Scates  and  Newton  were  incompetent. 

''If  the  juror  had  formed  an  opinion  as  to  the  guilt  or  innocence 
of  the  accused  and  entertained  that  opinion  when  summoned  and 
about  to  take  his  seat  as  juror,  and  it  would  require  evidence  to 
remove  it,  he  was  not  impartial,  and  a  challenge  for  cause  should 
have  been  sustained."    {Meyers  v.  The  State^  7  Texas  Ct.  App.,  661.) 

Defendant's  challenge  for  cause  was  overruled  and  he  challenged 
peremptorily.  His  peremptory  challenges  were  afterwards  exhausted, 
and  the  juror  Hitzfelder,  whom  we  think  was  absolutely  disquali- 
fied,—  he  was  at  least  objectionable, —  sat  upon  the  jury. 

The  court  says  in  Loggins  v.  The  State^  12  Texas  Ct.  App.,  83: 
*'  The  court  cannot  regard  the  objection  to  the  ruling  of  the  court 
upon  the  competency  of  a  juror  as  a  valid  one,  unless  the  accused 
had  been  thereby  compelled  to  accept  an  objectionable  juror,  after 
the  exhaustion  of  his  right  of  challenge."  And  quoting  Meyers  v. 
The  State,  7  Texas  Ct.  App.,  663,  they  say :  "  The  substance  of  the 
statement  is  that  four  persons  were  placed  upon  the  jury  after  the 
defendant's  peremptory  challenges  had  been  exhausted,  but  there  is 
no  pretense  that  either  of  these  four  persons  were  in  any  manner 
objectionable  to  the  defendant,  nor  is  it  made  to  appear  that  they,  or 
either  of  them,  would  have  been  challenged  peremptorily  if  his  chal- 
lenges had  not  been  exhausted."  The  whole  opinion  of  the  court 
on  rehearing  in  the  Loggins  case  seems  to  be  founded  upon  the  fol- 
lowing from  2  Cooley's  Black.,  Book  IV,  p.  363: 

"A  peremptory  challenge  is  grounded  upon  two  reasons: 

1st.  "As  every  one  must  be  sensible,  etc. 

2d.  "Because,  upon  challenge  for  cause  shown,  if  the  reason 
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assigned  prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare 
questioning  iais  indifference  may  sometimeB  provoke  a  resentmeai; 
to  prevent  all  ill  oonseqaences  from  which,  a  prisoner  is  still  at  lib- 
erty, if  he  pleases,  peremptorily  to  set  him  aside." 

Can  it  be  possible  not  to  suppose,  taking  everything  into  eoosid^rar 
tion,  that  Hitsfelder  was  at  least  objeotionabU^  if  not  absolutely  dis- 
qualified!   Will  not  the  court  give  defendant's  counsel  the  credit 
of  having  at  least  sufficient  common  sense  to  have  peremptorily  (if 
be  still  had  peremptory  challenges)  challenged  Hi tzf eider  after  the 
challenge  for  cause  upon  such  a  ground  had  been  overruled,  if  he 
bad  had  the  slightest  idea  of  obtaining  an  acquittal  i    Nobody  coold 
have  tried  harder  to  get  rid  of  a  juror.    Notwithstanding  the  court, 
in  Logging  v.  Ths  SiaiSy  12  Texas  Ct.  App.,  79,  says  the  argameni 
of  counsel  for  appellant  *^  is  specious,  but  in  our  opinion  unsound," 
we  believe  that  the  weight  of  reason  is  with  appellant's  coanseL 
Peremptory  challenges  are  given  to  a  defendant  for  the  purpose  of 
getting  rid  of  men  whom  he  does  not  wish  to  be  upon  the  jury,  but 
against  whom  be  can  assign  no  cause.    In  the  experience  of  every 
lawyer  it  will  be  often  found  that  there  are  jurors  against  whom 
no  cause  in  law  could  be  found,  yet  they  are  much  more  objectioa* 
able  than  some  good  conscientious  jurors  who  are  sufficiently  honest 
to  show  a  good  cause  against  themselves.    The  latter,  in  some 
instances,  may  be  accepted,  the  former  never. 

The  court  further  says,  in  the  Loggins  case,  p.  85:  "But  it  is 
said  he  might  have  wanted  to  use  the  peremptory  challenges  on  one 
of  the  final  panel.  This  is  mere  speculation,  and,  if  permitted  to 
be  indulged  in,  might  be  urged  indefinitely."  It  seems  to  us,  if 
there  is  an  opportunity  for  speculation  or  doubt  about  whether  a 
conviction  of  a  capital  crime  has  been  properly  had,  it  ought  to  be 
resolved  in  favor  of  the  prisoner. 

It  is  well  settled  by  the  authorities  that  if  an  incompetent  juror 
is  selected  upon  the  jury,  and  the  prisoner  fails  to  exhaust  his  per- 
emptory challenges,  the  objection  is  waived.  We  can  find  no  au- 
thority that  makes  it  compulsory  upon  the  defendant  to  show,  let, 
that  he  exhausted  his  challenges;  2d,  that  the  court  erred  in  over- 
ruling gobd  challenges  for  cause,  and  forced  defendant  to  a  peremp- 
tory challenge  to  rid  himself  of  an  objectionable  juror;  and  3d,  that 
some  objectionable  juror  sat  upon  the  jur}"^,  even  though  defendant 
did  exhaust  his  peremptory  challenges,  before  be  can  have  the  ben- 
efit of  the  lower  court's  error  upon  appeal. 

It  is  well  settled  that  ^^  when  the  prisoner  challenged  a  juror  for 
cause,  and  his  objection  was  overruled,  and  the  juror  in  fact  was 
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incompetent,  and  the  prisoner  afterwards  challenged  him  peremp- 
torily,—  that  unless  the  record  showed  that  the  prisoner  exhausted 
bis  peremptory  challenges,  the  judgment  ought  not  to  be  reversed,"  — 
seeming  to  intimate  that  if  error  had  in  fact  been  made  in  overrul- 
ing a  challenge  for  cause,  and  the  defendant  had  in  fact  exhausted 
biB   peremptory  challenges,  that  would  have  been  sufficient  for  re- 
versal.    {MoOowan  v.  The  State^  9  Yerg.,  184,  and  the  other  author- 
ities cited  in  Loggins  v.  The  Stats,  supra;  also  Thompson  &  Merriam 
on    Juries,  sec.  276.)    In  fact  a  respectable  number  of  authorities 
go   still  further  and  say  that  *^no  obligation  rests  upon  a  party  to 
make  ase  of  his  peremptory  challenges  for  the  purpose  of  excluding 
a  juror  unsuccessfully  challenged  for  cause.     He  has  a  right  to  ex- 
cept to  the  decision  of  the  court  upon  such  challenge,  which,  if 
erroneous,  must  be  corrected  by  awarding  the  party  a  new  trial." 
(Thompson  &  Merriam  on  Juries,  sec.  276;  People  v.  Bodine,  1 
r>en.,  281 ;  Freeman  v.  People,  4  Den.,  9,  31 ;  Brown  v.  The  State, 
67  Miss.,  424;  People  v.  Stewart,  7  Cal,  140;  Sampson  v.  Sohaffer, 
8  Cal.,  107;  13  Ark.,  720;  1  Kans.,  468;  15  Kans.,  400.) 

Judge  Willson  says  in  Spear  v.  The  Slate,  16  Texas  Ot.  App.,  113: 
^^  Upon  examination  as  to  his  qualification  to  serve  as  a  juror  in  the 
cause,  he  stated  under  oath  that  ther/3  was  an  established  conclusion 
in  his  mind  as  to  the  guilt  or  innocence  of  the  defendant  that  would 
influence  his  verdict.     Having  thus  answered,  the  law  emphatically 
says  '  he  shall  be  discharged.'     We  are  of  opinion  that  when  a  juror 
thus  answers,  it  is  not  only  a  ground  of  challenge  for  cause,  but  it 
absolutely  disqualifies  him  as  a  juror  in  the  case,  and  it  is  the  duty 
of  the  court  to  stand  him  aside,  whether  challenged  or  not.     It  is 
^    true  that  in  specifying  who  are  disqualified  to  serve  as  jnrors  the 
Oode  does  not  include  one  who  has  thus  an  established  conclusion  ia 
his  mind,  but  makes  such  conclusion  a  cause  for  challenge.     We  are 
of  opinion,  however,  that  when  the  law  says,  as  it  does,  that  when 
the  proposed  juror  answers  affirmatively  that  there  is  established  in 
his  mind  such  a  conclusion  as  to  the  guilt  or  innocence  of  the  de- 
fendant as  will  influence  him  in  his  action  in  finding  a  verdict,  he 
shall  he  discharged;  that  this  is  a  peremptory  mandate,  which  the 
trial  judge  would  not  be  at  liberty  to  disregard,  but  must  of  his  own 
motion  stand  the  juror  aside."     It  is  clear  that  these  jurors  had  such 
an  opinion  and  the  court  ought  to  have  discharged  them.     The 
court  in  the  case  of  Loggins  v.  The  State,  12  Texas  Ct.  App.,  84, 
says  (and  it  exactly  fits  the  case  of  Bailey  and  Ship):  "Nor  can  he 
complain  that  he  has  been  deprived  of  a  valid  challenge  for  cause,  be- 
cause as  to  that  he  has  rid  himself  of  the  cause  by  his  peremptory  chal- 
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lenge.  Moreover,  the  court  below  has  decided  that  his  challenge  for 
cause  was  not  good,  and  prima  facie  the  ruling  was  correct  If  not, 
then  why  did  he  not  stand  upon  the  validity  of  the  challenge  with- 
out resorting  to  a  peremptory  one?  and  then  and  in  that  event,  if 
the  juror  was  impaneled  and  his  peremptory  challenges  afterwards 
exhausted,  he  would  reasonably  have  had  good  ground  for  com- 
plaint, and  one  which  could  and  would  be  heard  and  corrected  in 
this  court."  The  court  overruled  a  good  challenge  for  cause  to  the 
jurors  Bailey  and  Ship  —  the  defendant  stood  upon  the  validity  of 
his  challenge  without  resorting  to  a  peremptory  one,  and  afterwards 
exhausted  his  peremptory  challenges. 

In  the  fourth  paragraph  of  the  charge  the  court  charges  that  the 
facts  must  furnish  satisfactory  evidence  of  the  existence  of  a  sedate, 
deliberate  mind  on  the  part  of  the  person  killing.  If  intent  or  mal- 
ice is  a  necessary  ingredient  of  crime,  then  the  State  must  prove  it 
beyond  a  reasonable  doubt.  If  the  defendant  introduces  evidence 
which  tends  to  show  his  insanity  at  the  time  of  the  act,  and  the  jury 
believe  the  testimony  thus  offered,  no  crime  has  been  committed. 
If  he  showed  by  the  tendency  of  his  evidence  that  he  has  committed 
no  crime  (not  that  he  has  absolved  himself  from  guilt),  then  it  de- 
volves upon  the  State  to  show  Jthat  he  was  sajie  and  did  have  the 
malicious  intent  at  the  time  of  killing.  This  must  be  done  beyond 
a  reasonable  doubt.  (See  opinion  of  Judge  Hurt  in  King  v.  The  Siate^ 
9  Texas  Ct.  App.,  515;  Same  Case,  13  Texas  Ct.  App.,  285,  where 
the  previous  case  is  approved.) 

The  ninth  paragraph  of  the  charge  does  not  charge  the  law  cor- 
rectly with  reference  to  temporary  insanity  produced  by  the  immod- 
erate use  of  intoxicating  liquor.  The  second  section  of  the  statute 
says:  ^'When  temporary  insanity  is  relied  upon  as  a  defense,  and 
the  evidence  tends  to  show  that  such  insanity  was  brought  about  by 
the  immoderate  use  of  intoxicating  liquors,  it  shall  be  the  duty  of 
the  district  and  county  judges  to  charge  the  jury  in  accordance  with 
section  1  of  this  act."     (Act  1881,  p.  9.) 

Instead  of  following  the  statute  the  court  goes  on  to  construe  the 
meaning  of  the  word  recent^  and,  as  if  he  were  a  physician,  to 
diagnose  the  case  of  defendant.  He  must  not  be  insane  only  tem- 
porarily :  no  not  that,  he  must  have  a  disease  —  a  specific,  a  peculiar 
and  woll'defined  disease.  The  court  says  it  must  not  be  a  condition 
of  mere  drunkenness  or  a  drunken  frenzy.  If  we  understand  it, 
the  word  frenzy  means  madness,  mania,  temporary  insanity.  If  it 
was  produced  by  immoderate  use  of  intoxicating  liquors,  a  use  which 
was  not  recent,  then  according  to  the  statute  defendant  ought  to  be 
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acquitted.  The  use  of  the  words  "  disease"  and  "specific  disease" 
is  not  warranted  by  the  law.  Besides  being  not  the  law,  they  make 
the  charge  one  upon  the  weigiit  of  the  evidence.  Webster  says 
that  insanity  "  is  applicable  to  any  degree  of  mental  derangement, 
from  slight  delirium  or  wandering,  to  distraction."  The  statute 
says:  ''Temporary  insanity  produced  by  the  immoderate  (non- 
recent)  use  of  intoxicating  liquor."  If  the  defendant  was  affected 
by  any  of  the  degrees  of  insanity,  and  this  insanity  arose  from  the 
immoderate  (non-recent)  use  of  intoxicating  liquor,  he  ought  to  be 
excused.  But  the  court,  going  to  extremes,  says:  "  But  the  condi- 
tion of  the  mind  must  be  that  of  some  disease^  the  result  of  or 
engendered  by  the  long  continued  or  continuous  (not  immoderate  in 
the  sense  of  the  statute)  use  of  ardent  spirits,  such  as  delirium 
iremena,  as  contradistinguished  from  that  form  of  it  called  drunken- 
ness, and  not  a  condition  of  mere  drunkenness  or  drunken  frenzy; 
for  if  the  long  continued  use  of  ardent  spirits  has  not  produced 
some  specific  disease  or  condition  of  the  mind  coming  under  the 
general  head  of  insanity,  but  has  only  produced  drunkenness,  then 
such  a  condition  of  the  mind  does  not  excuse  one  for  the  commission 
of  a  crime." 

In  describing  the  recency  of  the  immoderate  use  in  the  same 
paragraph  the  judge  says:  "  Temporary  insanity,  if  caused  by  the 
immoderate  and  continuous  use  of  intoxicating  liquors  for  a  long 
time  (why  not  say  for  twenty  years  or  so)  before  the  commission  of 
the  crime,  for  such  a  period  as  could  not  in  reason  be  said  to  be 
recent,  would  be  an  excuse  for  the  commission  of  crime." 

Although  the  charge  does  not  in  so  many  words  say  so,  the  clear 
purport  of  it  is:  "Gentlemen:  I  charge  you  that  the  defendant 
has  been  proved  to  you  to  have  been  drunk  only  about  eight  days  — 
from  the  3d  to  the  lltb  of  September.  This  was  not  immoderate, 
continuous  use;  it  was  recent  use  of  intoxicating  liquor.  He  was 
temporarily  insane,  but  his  insanity  amounted  only  to  a  disorder  or 
derangement;  it  did  not  amount  to  a  disease  —  a  specific  disease. 
You  will  therefore  consider  time  as  the  essence  of  your  verdict,  and 
give  him  as  long  a  sentence  as  the  law  allows."  If  such  charges  as 
these  are  to  be  upheld,  one  man  becomes  judge,  jury  and  executioner. 
The  charges  asked  by  the  defendant  are  exactly  within  the  statute. 
They  comprise  the  whole  law  upon  the  subject,  and  are  taken  from 
established  authority,  in  the  light  of  which  the  statute  itself  was 
enacted. 

The  verdict  and  judgment  are  contrary  to  the  law  and  the  evi- 
dence.   The  evidence  is  set  out  in  the  statement  of  the  case. 
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Art.  606,  Code  Crim.  Proo.,  says:  "All  murder  committed  by 
poison,  starving,  torture,  or  with  express  malice,  or  committed  in 
the  perpetration,  or  in  the  attempted  perpetration,  of  arson,  rape, 
robbery  or  burglary,  is  murder  in  the  first  degree;  and  all  murder 
not  of  the  first  degree  is  murder  of  the  second  degree.'' 

The  court  says  in  the  case  of  Ake  v.  The  Siate^  30  Texas,  474 :  "  At 
common  law,  when  the  fact  of  killing  is  established,  the  presump- 
tion of  law  is  that  it  is  done  upon  malice  aforethought,  until  the 
contrary  appears;  therefore  the  circumstances  relied  on  to  extenu- 
ate, excuse  or  justify,  if  they  do  not  arise  out  of  the  evidence  of  t4ie 
prosecution,  must  be  introduced  and  proved  on  behalf  of  the  accused, 
or  it  is  murder. 

"  And  so,  under  our  statute,  we  think  this  rule  should  be  carried 
no  further  than  to  raise,  from  the  fact  of  killing,  the  presumption  of 
murder  in  the  second  degree,  if  there  be  no  explanatory  circum- 
stances introduced  by  the  State  or  prisoner. 

^^Such  presumption  ought  not  to  be  held  sufficient  to  take  away 
life.  To  establish  express  malice,  some  affirmative  evidence  should 
be  introduced  by  the  State.  But  the  evidence  as  to  this,  as  well 
as  the  other  ingredients  of  crime,  may  be  either  positive  or  circum- 
stantial; whichsoever  kind  resorted  to,  however,  should  be  of  a 
nature  to  convince  the  understanding  beyond  a  reasonable  doubt 

"  Do  the  external  facts  and  circumstances  of  the  case  at  bar  dis- 
close sedate  mind  and  formed  design  antecedent  to  the  killing,  if  bat 
for  a  moment?  Do  we  discover  any  concerted  schemes,  former 
menaces  or  grudges?  If  not^  malice  express  is  wanting^  and  a  con- 
vioHon  of  murder  in  the  first  degree  cannot  he  sustained^ 

In  the  case  of  HawJby  v.  The  State,  36  Texas,  528,  the  court  says : 
'^  When  a  homicide  has  been  proven,  that  fact  alone  authorizes  the 
presumption  of  malice,  and,  unexplained,  would  warrant  a  verdict 
for  murder  in  the  second  degree.  But  express  and  premeditated 
malice  can  never  be  presumed ;  it  is  evidenced  by  former  grudges, 
previous  threats,  lying  in  wait,  or  some  concerted  scheme  to  kill 
or  do  some  bodily  harm,  as  poisoning,  torturing,  or  the  attempted 
perpetration  of  rape,  robbery  or  burglary ;  and  these  evidences  of 
express  malice,  or  some  one  of  them,  must  be  proven  as  directly  as 
the  homicide  before  the  jury  is  authorized  in  finding  a  verdict  for 
murder  in  the  first  degree." 

The  court  says,  in  Neyland  v.  The  State,  13  Texas  Ct.  App.,  549: 
<*  Where  it  is  shown  that  a  homicide  was  intentionally  committed, 
and  the  facts  show  that  it  was  done  neither  with  express  malice  nor 
circumstances  excusing,  justifying  or  mitigating  the  act,  that  the 
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law,  in  that  event,  implies  malice,  and  the  offense  is  marder  in  the 
second  degree." 

The  gist  of  Burnham  v.  The  Stats,  48  Texas,  322,  is  given  in  the 
syllabus  thus:  "Two  men,  ntter  strangers  to  each  other,  on  their 
first  meeting  engaged  in  an  encounter.  The  diflBculty  began. by  an 
effort  on  the  part  of  tbe  deceased  to  stop  the  way  of  the  survivor  as 
he  was  passing,  followed  by  the  drawing  of  a  pistol  by  the  deceased, 
over  which  a  struggle  occurred  for  its  possessioi!!.  During  the  strug- 
gle tbe  pistol  fired  and  deceased  fell,  whereupon  the  survivor,  after 
stepping  from  the  body  four  or  five  steps,  instantly  returned  and 
fired  a  pistol  at  the  head  of  his  late  adversary,  inflicting  a  mortal 
wound.  Not  more  than  twenty  seconds  elapsed  from  the  first  meet- 
ing until  the  consummation  of  the  homicide.  Metd,  that  the  circum^ 
stances  attending  the  killing  did  not  afford  evidence  of  that  express 
malice  necessary  to  constitute  murder  of  the  first  degree." 

In  this  case  the  sum  of  the  facts  establish,  in  the  most  charitable 
light,  both  for  the  State  and  the  defendant, —  that  the  deceased  and 
defendant  were  friends;  that  defendant  had  been  exceedingly  drunk 
for  about  eight  days  prior  to  and  up  to  the  time  of  the  killing;  that 
deceased  and  defendant  were  playing  around  in  a  drinking  carouse 
all  the  morning;  that  as  a  result  of,  and  in  a  continuation  of,  this 
playful  state  of  affairs,  the  defendant  suddenly  kills  the  deceased 
without  previous  provocation.  This  cannot  be  murder  in  tbe  first 
degree. 

A.  C.  Brietz^  also  for  the  appellant,  filed  an  able  brief  and  argtK 
ment. 

J,  H.  Burts^  Assistant  Attorney-General,  for  the  State. 

HuBT,  JtriKJB.  On  the  24th  day  of  October,  1884,  in  the  district 
oonrt  of  Medina  county,  appellant  W.  D.  Ward  was  convicted  of 
murder  of  the  first  degree,  his  punishment  being  fixed  at  confine^ 
ment  in  the  penitentiary  for  life.  This  conviction  was  for  the  kill- 
ing of  Bobert  Fly.  We  will  treat  the  first  and  third  assigned  errors 
together. 

First  error  assigned :  That  the  oonrt  erred  in  overruling  the  de- 
fendant's challenge  for  cause  to  the  juror  J.  R  Soates,  and  com- 
pelled defendant  to  challenge  him  peremptorily.  Upon  his  voir  dire 
Scates  answered:  ^'I  have  talked  to  witnesses  about  tbe  case;  have 
strong  opinions  as  to  his  guilt  or  innocence;  have  expressed  those 
opinions.    It  would  take  good,  positive  and  conclusive  evidence  of 
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truthful  men  to  change  my  opinions,*'  bat  his  opinions  would  not 
influence  his  verdict. 

Tliird  error:  In  overruling  defendant's  challenge  for  cause  to  W. 
W.  Bailey.  Upon  his  voir  dire  this  juror  answered:  "  I  have  some 
opinion  now  as  to  his  guilt  or  innocence.  It  would  take  evidence 
to  change  that  opinion.  I  got  that  opinion  from  hearsay  or  general 
gossip.  I  heard  about  it  through  talk  and  newspapers.  What  I  read 
purported  to  bo  the  truth,  as  well  as  I  remember  it.  It  is  a  settled 
opinion  now.  If  the  evidence  turned  out  as  I  have  read  it,  I  would 
be  of  the  same  opinion  stilh  I  think  that  opinion  would  not  influ- 
ence my  verdict." 

The  juror  Newton,  on  his  voir  dire,  said:  "I  have  formed  an 
opinion  as  to  the  guilt  of  defendant  from  hearsay.  It  would  take 
evidence  to  remove  that  opinion.  I  could  discard  that  opinion,  try 
the  case  on  the  evidence,  but  the  opinion  might  have  a  bearing  on 
me." 

K.  B.  Ship  said :  ^'  I  have  formed  and  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant.  I  could  not  discard  it  in 
going  into  the  jury  box.  It  would  take  evidence  to  change  it.  I 
would  render  a  verdict  upon  the  evidence  uninfluenced  by  that 
opinion.  The  parties  who  told  me  were  not  witnesses,  but  told  me 
what  purported  to  be  the  circumstances  and  facts  of  the  case,  and 
may  have  had  other  conversations  since  then  with  some  parties." 

AH  of  these  objectionable  jurors,  except  Bailey  and  Ship,  when 
defendant's  challenges  for  cause  were  overruled,  were  challenged 
peremptorily,  and  did  not  serve  on  the  jury.  Defendant,  however, 
exhausted  his  peremptory  challenges.  That  each  and  every  one  of 
these  jurors  were  obnoxious  to  challenge  for  cause  there  can  be  no 
doubt  or  question. 

We  have  had  under  consideration  the  questions  presented  in  this 
record,  relating  to  the  competency  of  the  jurors,  for  quite  a  long 
while;  we  have  carefully  examined  and  compared  the  authorities 
bearing  upon  this  subject,  with  a  view  of  making,  if  possible,  a 
clearer  statement  of  the  principles  of  law  applicable  thereto  than 
we  have  already  done;  but  we  are  forced  to  concede  our  inability 
to  make  a  clearer  er  more  lucid  exposition  of  the  law  than  that  al- 
ready made.  The  opinion  of  Judge  Clark  in  the  Rothschild  case  is 
not  only  a  model  for  style  and  logic,  but  is,  we  believe,  exhaustive 
of  the  subject. 

In  support,  therefore,  of  the  position  that  the  above  named  per- 
sons were  incompetent  because  they  had  formed  an  opinion  of  the 
guilt  of  defendant  which  was  calculated  to  influence  their  verdict, 
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we  submit  the  following  authorities:  Rot?ischild  v.  The  State^  7 
Texas  Ct.  App.,  540;  Burrell  v.  The  State,  18  Texas,  713;  Johnson 
V.  The  State,  27  Texas,  758;  Sharp  v.  The  State,  6  Texas  Ct.  App., 
650;  Bejarano  v.  The  State,  id.,  265;  Ereha  v.  The  State,  8  Texas  Ct. 
App.,  1 ;  Loggina  v.  The  State,  12  Texas  Ct.  App.,  65. 

There  was  evidence  tending  to  show  that  defendant  was  tempo- 
rarily insane,  produced  by  excessive  use  of  intoxicating  liquors.  Upon 
this  subject  the  learned  judge  charged  the  jury  as  follows:  "Tem- 
porary insanity,  if  caused  by  the  immoderate  and  continuous  use  of 
intoxicating  liquors  for  a  long  period  of  time  before  the  commission 
of  the  crime,  for  such  a  period  as  could  not  in  reason  be  said  to  be 
recent,  would  be  an  excuse  for  the  commission  of  crime;  but  the 
condition  of  the  mind  must  be  that  of  some  disease,  the  result  of  or 
engendered  by  the  long-continued  or  continuous  use  of  ardent  spir- 
its—  such  as  delirium  tremens  as  contradistinguished  from  that 
form  of  it  called  drunkenness  —  and  not  a  condition  of  mere  drunk- 
enness or  drunken  frenzy;  for  if  the  long-continued  use  of  ardent 
spirits  has  not  produced  some  specific  disease  or  condition  of  the 
mind  coming  under  the  general  head  of  insanity,  but  has  only  pro- 
duced drunkenness,  then  such  a  condition  of  the  mind  does  not  ex- 
cuse one  for  the  commission  of  crime." 

It  will  be  seen  from  this  charge  that  the  insanity,  to  be  a  defense, 
must  be  caused  by  the  immoderate  and  continuous  use  of  intoxicat- 
ing liquors  for  a  long  period  of  time  hefore  the  commission  of  the 
crim£;  — "  for  such  a  period  as  could  not  in  reason  be  said  to  be 
recent."  This  charge  was  no  doubt  inspired  by  section  1  of  the  act 
of  February  17,  1881.  Now,  let  us  suppose  that  the  use  of  intox- 
icating liquors  had  been  long  continued  and  also  recent :  What  then? 
Would  the  insanity  thus  produced  be  a  defense? 

We  believe  that  the  Legislature  intended  that,  whether  insane  or 
drunk,  if  either  be  produced  alone  from  recent  use  of  intoxicating 
liquors,  it  will  not  be  a  defense;  but,  on  the  other  hand,  though 
there  be  recent  use,  if  the  prisoner  had  long  and  continuously  used 
intoxicating  liquors,  and  this  long  and  continued  use,  aided  by  recent 
use,  rendered  him  insane,  such  insanity  so  produced  would  be  a  de- 
fense. As  there  was  evidence  showing  a  long  and  continuous  use 
of  liquor  as  well  as  recent,  this  charge  was  calculated  to  mislead  the 
jury. 

Again,  we  are  clearly  of  the  opinion  that  the  intention  of  the 

Legislature  was  correctly  and  concisely  stated  in  the  charge  requested 

by  defendant,  which  is  as  follows:  '^The  defendant  asks  the  court 

to  instruct  the  jury  that,  if  they  believe  from  the  evidence  that  the 
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defendant  committed  the  act  charged  in  the  manner  and  form  as 
charged  in  the  indictment,  still,  if  the  jury  farther  believe  from  the 
evidence  that  the  defendant  was  in  sach  a  state  of  mental  insanity 
(not  produced  by  the  immediate  effects  of  intoxicating  drink,  bat 
produced  by  the  continued  and  excessive  ase  of  intoxicating  liquors) 
as  not  to  have  been  conscious  of  what  be  was  doing,  then  they 
should  find  the  defendant  not  guilty."  The  court  should  have  given 
this  requested  instruction,  and  in  refusing  to  do  so  erred. 

Because  the  court  erred  with  reference  to  the  competency  of  the 
jurors,  above  discussed,  and  because  of  the  error  in  refusing  the 
special  requested  instruction,  the  judgment  is  reversed  and  the  cause 
remanded. 

Heversed  and  remanded, 

[Opinion  delivered  December  16,  1885.] 
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ACCIDENT. 

1.  Article  44  of  the  Penal  Code  declares  that  '*no  act  done  by  accident  is 
aD  offense  except  in  certain  cases  specially  provided  for,  where  there  has  been 
a  degree  of  carelessness  or  negligence  which  the  law  regards  as  criminal." 
Clark  V.  State,  495. 

2.  Article  47  of  the  Penal  Code  declares  that.  *'  if  one  intending  to  commit  a 
felony,  and  in  the  act  of  preparing  for  or  executing  the  same,  shall, 
through  mistake  or  accident,  do  another  act  which,  if  voluntarily  done, 
would  be  a  felony,  he  shall  receive  the  punishment  affixed  by  law  to  the 
offense  actually  committed."     Id. 

ACCOMPLICE. 

1.  Whether  or  not  a  witness  for  the  State  is  an  accomplice  in  the  perpe- 
tration of  the  offense  for  which  the  defendant  is  on  trial,  in  the  sense  that 
his  testimony  must  be  corroborated  by  other  evidence  tending  to  inculpate 
the  defendant,  cannot  be  made  to  depend  upon  the  conclusion  of  the  jury  as 
to  the  truth  or  falsity  of  his  statements  on  the  trial.  Hence,  the  trial  court 
erred  in  charging,  in  effect,  that  the  main  witness  for  the  State  was  not  an 
accomplice  unless  the  jury  should  find,  beyond  a  reajsonable  doubt,  that  his 
evidence  was  true.    Homsberger  v.  State,  835. 

2.  The  distinction  between  articles  741  of  the  Code  of  Criminal  Procedure 
and  219  of  t)ie  Penal  Code  is  that  the  word  "  accomplice,"  as  used  in  the 
former,  includes  principal  offenders  and  accessories  as  well  as  technical 
accomplices,  whereas  the  word  as  used  in  the  latter  does  not.    Id, 

8.  It  was  proved  upon  the  trial  of  this  case  that  the  two  State's  witnesses 
who  testified  to  the  defendant's  inculpatory  acts  had  been  employed  and  paid 
by  third  parties  to  spy  upon  the  defendant's  conduct  of  his  drug  business,  and 
to  ascertain  whether  or  not  he  sold  intoxicating  liquors,  and  that  they  were 
furnished  with  expense  money  by  the  said  third  parties  to  enable  them  to 
purchase  intoxicating  liquors  of  the  defendant,  and  thereby  qualify  them- 
selves to  testify  for  the  State  in  the  prosecution  of  the  defendant.  Qucere, 
were  not  the  two  witnesses  who,  by  their  employment  and  acts,  procured 
the  defendant  to  violate  the  law,  accomplices  within  the  meaning  of  the  law 
which  requires  the  corroboration  of  an  accomplice  as  a  prerequisite  to  con- 
viction upon  his  testimony  ?    Steele  v.  State,  426. 

4.  In  order  to  strengthen  circumstances  developed  by  the  proof  tending 
to  establish  the  status  of  two  State's  witnesses  as  accomplices,  the  defense 
proposed  to  prove  that  the  general  reputation  for  honesty  of  each  was  bad. 
This  proof  was  rejected  by  the  court  upon  objection  by  the  State.  Held 
correct.     Coffelt  v.  State,  488. 

5.  See  the  statement  of  the  case  for  a  special  charge  which,  correctly 
presenting  the  law  upon  the  subject  of  accomplices,  was,  in  view  of  the 
evidence  on  the  trial,  erroneously  refused.    Id. 

ACCOMPLICE  TESTIMONY. 

1.  If,  upon  the  trial  of  a  criminal  cause,  evidence  is  adduced  tending  to 
show  that  a  witness  for  the  State  was  an  accomplice  in  the  perpetration  of 
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ACCOMPLICE  TESTIMONY— conftnu«L 

the  offense,  it  becomes  the  duty  of  the  trial  court  to  give  in  charge  to  the 
jury  the  law  governing  the  testimony  of  accomplices.  Fuller  v.  State^  9S0. 
2.  See  the  statement  of  the  case  for  evidence  held  to  demand  of  the  trial 
court  a  charge  upon  the  law  applicable  to  convictions  sought  upon  the  testi- 
mony of  accomplices.    Coffelt  v.  State,  436. 

"ADEQUATE  CAUSE." 

See  Charge  of  the  Court,  16. 
Manslaughter,  1. 

1.  The  four  illustrations  of  "  adequate  cause"  set  out  in  article  4^  of  the 
Penal  Code  are  not  the  only  ones  which  will  reduce  a  homicide  from  murder 
to  manslaughter.  On  the  contrary,  it  had  been  laid  down  as  a  correct  rule 
that  **  any  condition  or  circumstance  which  is  capable  of  creating  (and  do^ 
create)  sudden  passion,  such  as  anger,  rage,  sudden  resentment  or  terror, 
rendering  the  mind  incapable  of  cool  reflection,  whether  accompanied  by 
bodily  pain  or  not,  is  adequate  cause."     Wadlington  v.  State,  266. 

2.  It  is  positively  declared  by  article  492  of  the  Penal  Code  that  no  verbal 
provocation  will  justify  an  assault  and  battery;  and  article  596  of  the  same 
Code  is  equally  positive  in  the  declaration  that  **  insulting  words  or  gest- 
ures, or  an  assault  and  battery  so  slight  as  to  show  no  intention  to  inflict 
pain  or  injury,  or  an  injury  to  property,  unaccompanied  by  violence,  are 
not  adequate  causes  "  sufficient  to  reduce  a  homicide  from  murder  to  man- 
slaughter. But  held  that,  though  no  one  of  these  causes,  alone  and  inde- 
pendent of  the  others,  can  be  deemed  adequate  cause  to  reduce  a  homicide 
from  murder  to  manslaughter,  yet,  if  they  all  combine  and  exist  conjointly 
with  each  other,  they  may,  thus  united,  become  such  adequate  cause.     Id, 

3.  In  a  trial  for  assault  with  intent  to  murder  it  was  in  proof  that  C,  the 
alleged  injured  party,  charged  the  defendant  with  improper  relations  with  his, 
C.'s,  wife,  and  that  the  defendant  was  claiming  for  himself  the  paternity  of 
Mrs.  C.^s  child ;  which  charges  were  emphatically  denied  by  the  defendant  and 
were  vehemently  reasserted  by  C,  who  thereupon  seized  the  defendant  by  his 
collar  and  shook  him,  when  the  defendant  pushed  C.  off  and  patted  him  on 
the  shoulder ;  that  C.  then  ordered  defendant  to  keep  his  hands  off,  and  was 
still  cursing  defendant  when  defendant  fired  upon  and  shot  C.  through  an 
arm.  These  facts  being  proved,  the  defendant  proposed  to  disprove  the 
charges  made  by  C,  and  to  show  that  his  relations  with  the  wife  and  child 
of  C.  had  been  and  were  entirely  innocent  and  proper.  This  proof  the  trial 
court  rejected  as  being  too  remote  and  irrelevant.  Held,  that,  in  view  of 
the  facts  proved,  the  rejected  evidence  was  competent  and  should  have  been 
admitted,  and  have  been  permitted  to  go  to  the  jury  in  connection  with  a 
charge  upon  manslaughter  to  the  effect  that  if,  from  the  insults  and  assault, 
coupled  together  as  adequate  cause,  they  believed  that  the  defendant  com- 
mitted the  act  under  the  immediate  influence  of  sudden  passion,  such  as 
anger,  rage  or  sudden  resentment  sufficient  to  render  his  mind  incapable 
of  cool  reflection,  then  they  could  find  him  guilty  of  no  higher  grade  of 
offense  than  aggravated  assault.    Id, 

ADULTERY. 

1.  Article  384  of  the  Penal  Code  prescribes  one,  but  not  the  only,  manner 
in  which,  in  a  trial  for  adultery,  the  State  can  prove  the  marriage  of  the 
accused,  and  that  his  wife  is  alive.  His  own  admission  that  he  is  a  married 
man,  and  that  his  wife  still  lives,  is  competent  evidence  against  him.  Boger 
V.  State,  91. 
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ADULTEBY  —  continued. 

2.  The  information  in  this  case,  charging  the  defendants  with  adultery,  was 
filed  in  the  district  court  of  Titus  county  on  the  2d  day  of  November,  1882, 
at  which  time  the  said  district  court  was  vested  with  jurisdiction  of  all  mis- 
demeanor cases  of  which,  under  the  general  law,  the  county  courts  had 
jurisdiction.  Pending  the  trial  of  the  case,  the  act  of  the  Legislature  of  April 
13,  1883,  transferring  to  and  vesting  in  the  county  court  of  Titus  county 
jurisdiction  in  all  such  misdemeanors,  went  into  effect,  and  the  information 
and  all  papers  in  this  cause  were  transferred  by  order  of  the  said  district 
court  to  the  said  county  court,  in  which  this  trial  and  conviction  were  sub- 
sequently had.  Held  that,  in  the  first  instance,  the  information  was  prop- 
erly filed  in  the  district  court  then  having  original  jurisdiction  of  the  offense 
charged,  and  that  its  subsequent  transfer  to  the  county  court,  after  jurisdic- 
tion over  such  misdemeanors  had  been  vested  in  it,  was  both  regular  and 
correct.    HUdretk  v.  State,  195. 

8^  It  is  not  essential  to  the  sufficiency  of  an  information  for  adultery 
that  it  should  allege  the  sex  of  the  parties  charged,  i.  e.,  that  one  is 
a  man  and  the  other  is  a  woman.  Nor  is  it  necessary  that  it  should 
allege  the  name  of  the  person  to  whom  one  of  the  parties  is  married.  It  is 
sufficient  if  it  alleges  that  one  of  the  offenders  is  married  to  some  person 
other  than  the  person  with  whom  the  adultery  is  charged.  Information 
charging  that  the  defendant  Mary  was  lawfully  married  to  one  Jahn  C,  and 
that  the  said  John  C.  was  living  at  the  time  of  the  adultery,  is  ample  to 
charge  the  offense.    Id, 

4.  Continuance  was  applied  for  in  this  case  to  produce  a  witness  to 
testify  that,  when  the  defendants  began  living  together,  they  had  informa- 
tion to  the  effect  that  the  spouse  of  the  married  offender  was  dead,  and  that 
they  believed  such  information.  But  held^  in  view  of  other  evidence  to  the 
effect  that  the  offenders  continued  to  live  together  in  adultery  after  they 
ascertained  that  the  said  spouse  was  not  dead,  the  absent  testimony  was 
immaterial,  and  was  not  calculated  to  change  the  result  of  the  trial ;  where- 
fore the  refusal  of  the  continuance  was  not  error.    Id. 

5.  Bigamy  and  adultery  are  not  the  same  offenses  and  are  not  maintain- 
able by  the  same  evidence.  Bigamy  is  not  committed  by  the  intermarriage 
of  a  man  and  woman,  one  of  them  having  a  lawful  spouse  alive,  if  such 
marriage  was  entered  into  under  a  mistake  of  fact  as  to  the  death  of  the 
spouse.  The  fact,  however,  that  they  were  mamed  to  each  other  would 
make  their  cohabitation  none  the  less  adulterous,  although  such  marriage 
may  have  been  innocently  entered  into,  if,  after  ascertaining  that  such 
marriage  was  unlawful  and  void,  they  continued  to  cohabit  together. 
Swancoat  v.  The  State,  4  Texas  Ct.  App.,  105,  approved.    Id. 

6.  Notwithstanding  the  fact  that  the  information  charges  but  one  of  the 
phases  of  adultery,  the  charge  of  the  court  copies  the  entire  statutory  defi- 
nition. Nevertheless,  the  charge,  in  applying  the  law  to  tlie  facts,  restricts 
the  jury  to  the  particular  adultery  charged  in  the  information,  viz.,  *Hhe 
living  together  and  having  carnal  intercourse,"  etc.  Held  that,  considered 
in  its  entirety,  the  charge  is  sufficient.    Id. 

AFFIDAVIT. 

See  Diligence,  1. 

1.  One  of  the  grounds  upon  which  article  578  of  the  Code  of  Criminal 
Procedure  authorizes  the  award  to  a  defendant  of  a  change  of  venue  upon 
his  filing  his  written  application  therefor,  supported  by  hl»  own  affidavit 
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AFFIDAVIT  —  continued. 

and  those  of  at  least  two  credible  persons,  residents  of  the  county  where  tbe 
prosecution  is  instituted,  is  that  **  there  exists  in  the  county  where  the  prod- 
ecutiou  is  commenced  so  great  a  prejudice  against  him  that  he  cannot  obtain 
a  fair  and  impartial  trial."    Davia  v.  State,  201. 

2.  The  award  of  a  change  of  venue  upon  the  application  of  a  defendant 
may  be  contested  by  the  State  upon  complying  with  the  requirements  of 
article  583  of  the  Code  of  Criminal  Procedure,  which  provides  as  follovrs: 
**  The  credibility  of  the  persons  making  affidavit  for  change  of  venue,  or 
their  means  of  knowledge,  may  be  attacked  by  the  affidavit  of  a  credible 
person,  and  the  issue  thus  formed  shall  be  tried  and  determined  by  the  judge, 
and  the  application  granted  or  refused  as  the  law  and  facts  shall  warrant.  ** 
Properly  construed,  this  article  of  the  Code  of  Criminal  Procedure  requires 
that  this  controverting  affidavit,  subscribed  by  a  credible  person  on  behalf 
of  the  State,  shall  allege  that  the  general  reputation  of  the  supporting^ 
affiants  is  bad,  or  that  their  means  of  knowledge  are  not  sufficient  to  sup- 
port and  justify  the  statements  contained  in  their  affidavits.    Id, 

8.  Information  is  not  vulnerable  to  objection  because  based  upon  an  affi- 
davit upon  which  a  former  informal  ion  had  been  based,  and  which  had  been 
quashed.  A  good  affidavit  is  not  vitiated  by  a  bad  information.  Johnson 
V.  State,  545. 

4.  A  defendant,  setting  up  in  his  application  for  a  change  of  venue  both  of 
the  statutory  grounds,  is  entitled  to  the  change  if  he  establishes  either 
ground.  In  order  to  raise  an  issue  upon  the  application  of  the  accused,  it  is 
incumbent  upon  the  State  to  file  a  controverting  affidavit,  impeaching  the 
credibility  of  the  affiants  supporting  the  application,  or  attacking  their  means 
of  knowledge.  In  this  case  the  application,  sup}K>rted  by  requisite  affida- 
vits, alleged  both  the  existence  of  popular  prejudice  against  the  accused, 
and  an  influential  combination  seeking  his  conviction.  The  controverting 
affidavit  filed  by  the  State  assailed  the  means  of  knowledge  possessed  by 
the  supporting  affiants,  as  to  the  existence  of  the  influential  combination 
alleged,  but  was  silent  as  to  their  means  of  knowledge  respecting  the  exist- 
ence of  popular  pi*ejudice.  Held,  that  the  controverting  affidavit  was 
insufficient  to  moot  an  issue  upon  the  ground  of  prejudice,  and  for  that 
reason  the  change  of  venue  should  have  been  awarded  upon  the  face  of  the 
application.    Carr  v.  State,  6Ji5. 

AGGRAVATED  ASSAULT. 

See  Assault  with  Intent  to  Murdeb,  8. 

1.  In  order  to  sustain  a  conviction  for  aggravated  assault,  it  devolves 
upon  the  State  to  prove  the  circumstances  of  aggravation  as  alleged  in  the 
information.  Proof  of  other  circumstances  of  aggravation,  however  saffi- 
cieDt,  if  alleged,  will  not  suffice.  See  the  opinion  in  illustration.  McGrew 
V.  State,  302. 

2.  If  the  circumstance  of  aggravation  alleged  js  that  the  assault  was 
committed  with  a  particular  kind  of  instrument,  the  same  being  a  deadly 
weapon,  the  proof  must  not  only  show  that  the  instrument  was  such  as 
alleged,  but  that  it  was,  in  fact,  a  deadly  weapon.    Id, 

8.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  sustain  a 
conviction  for  aggravated  assault,  because  of  variance  in  the  allegata  and 
the  probata,  and  because  it  fails  to  show  the  deadly  character  of  tbe 
weapon.    Id, 
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AGGRAVATED  ASS AXJLT  ^  continued. 

4,  Upon  proof  that  he  cut  and  woanded  D.  with  a  knife  on  the  10th  day 
of  August,  1884,  the  defendant,  on  the  16th  day  of  the  following  October, 
under  an  indictment  charging  an  assault  with  intent  to  murder  the  said 
D.,  was  convicted  of  an  aggravated  assault  and  battery.  On  the  12th 
day  of  the  following  November,  D.  died  from  the  effects  of  the  said 
wounds,  and  defendant  was  indicted  and  tried  for  his  murder.  To  this  pros- 
ecution the  defendant  pleaided  his  former  conviction  of  aggravated  assault 
and  battery,  and  sustained  his  plea  by  proof  that  the  transaction  involved 
in  the  two  prosecutions  was  the  same,  except  that,  at  the  time  of  the  said 
former  conviction,  the  death  of  D.  had  not  occurred.  The  special  plea, 
being  properly  submitted  to  the  jury,  they  found  against  it.  Held,  correct; 
the  rule  being  that  if,  after  a  conviction  for  assault,  the  assaulted  party  dies, 
the  conviction  for  assault  is  no  bar  to  a  prosecution  for  murder.  There  is 
no  identity  between  the  trial  for  assault  during  the  life  of  the  injured  party 
and  that  for  murder  after  his  death,  for  the  death  creates  a  new  crime. 
Johnson  v.  State,  453. 

5.  An  assault  which  is  committed  in  a  court  of  justice  is  expressly  de- 
clared, by  subdivision  2  of  article  496  of  the  Penal  Code,  to  be  an  aggravated 
assault.  See  the  opinion  for  an  indictment  held  sufficient  to  charge  such  an 
aggravated  assault.    MUstead  v.  State,  490. 

ALIBI. 

See  Charge  or  the  Coubt,  85. 

APPEAL. 

1.  Applicant  was  arrested  upon  a  warrant  issued  by  a  justice  of  the  pe&ce, 
upon  a  complaint  charging  him  with  the  violation  of  the  local  option  law.  He 
applied  to  the  county  judge  for  the  writ  of  habeas  corpus,  which  was 
granted,  but  upon  the  hearing  of  the  same  the  county  judge  remanded 
the  applicant  to  the  custody  of  the  officer,  and  the  applicant  appelils. 
The  assistant  attorney-general  moves  to  dismiss  the  appeal,  because,  1.  The 
justice  of  the  peace  had  acquired  jurisdiction  of  the  case,  and  also  of 
the  person  of  the  applicant,  and  therefore  the  county  judge  could  not  inter- 
fere by  the  writ  of  habeas  corpus,  and,  the  county  court  having  no  jurisdic- 
tion, this  court  acquired  none  by  the  appeal.  2.  Because  it  does  not  appear 
from  the  record  that  the  applicant  is  in  actual  custody  or  restrained  of  his 
liberty.  8.  Because  the  record  has  not  been  sent  to  this  court  in  the  man- 
ner required  by  law.  The  motion  to  dismiss  the  appeal  is  overruled  because 
the  writ  of  habeas  corpus  was  fully  authorized  by  articles  189  and  195  of 
the  Code  of  Criminal  Procedure.  Held,  further,  that  as  the  record  shows 
the  remand  of  applicant  to  the  custody  of  the  officer,  the  presumption  ob- 
tains that  he  is  held  in  custody  by  said  officer  in  obedience  to  the  order. 
And,  further,  that  the  rules  governing  the  transmission  of  transcripts  to  this 
court,  on  appeals  in  other  criminal  cases,  do  not  govern  in  Tiabecu  corpus  ap- 
peals ;  such  appeals  being  specially  provided  for  and  regulated,  and  no  par- 
ticular mode  being  prescribed  for  bringing  the  transcripts  before  this  court. 
(Code  CriuL  Proc.,  art.  881.)    Ex  Parte  Kramer,  128. 

2.  Articles  10  and  19  of  the  Constitution  have  no  application  whatever  to 
proceedings  had  in  criminal  cases  after  trial  and  conviction.  Loyd  v.  State, 
187. 

8.  It  was  within  the  legitimate  power  of  the  Legislature  to  declare  that 
the  escape  of  a  prisoner,  convicted  of  a  felony,  pending  his  appeal,  operates 
as  an  abandonment  of  his  appeal    Id, 
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ARREST  OF  JUDGMENT. 

1.  Objection  that  tha  indictment  does  not  show  upon  its  face,  nor 
in  terms,  that  it  was  presented  in  the  district  court  is  an  objection  'which 
goes  to  the  form  and  not  the  substance  of  the  indictment,  and,  therefore, 
though  available  in  a  motion  to  quash,  is  beyond  the  reach  of  a  motion  in 
arrest  of  judgment,  because  "a  motion  in  arrest  of  judgment  shall    be 

^  f^ranted  upon  any  ground  which  would  be  good  upon  exceptions  to  an  in- 
dictment or  information  for  any  substantial  defect  therein."  Niland  v.  State, 
166. 

2.  Arrest  of  judgment  is  a  remedy  against  an  indictment  or  information 
only  for  substantial  defects,  and  will  not  reach  mere  defects  of  form.  See 
this  case  in  illustration.     Williams  v.  State,  276. 

8.  The  charging  part  of  the  indictment  in  this  case  reads  as  follo'^ns: 
«<That  Ned  Strickland,  late,  etc.,  on  the  10th  day  of  December,  1884,  in 
said  county  and  State  of  Texas,  did  then  and  there,  with  malice  afore- 
thought, murder  Allen  Forsyth,  by  shooting  him  with  a  gun."  Held,  fa- 
tally defective  in  that  it  does  not  charge  affirmatively  that  the  accused, 
with  his  malice  aforethought,  hilled  Allen  Forsyth ;  wherefore  the  motion 
in  arrest  of  judgment  should  have  prevailed.    Strickland  v.  State,  518. 

4.  The  validity  of  au  indictment  is  not  affected  by  the  failure  of  the  fore- 
man of  the  grand  jury  to  sign  it.  Besides,  such  an  exception  would  be  one 
of  form  and  not  substance,  and  therefore,  if  available  at  all,  it  would  not^ 
be  by  motion  in  arrest  of  judgment.     Weaver  v.  State,  547. 

ASSAULT. 

Evidence  to  the  effect  that  the  accused  presented  a  fire-arm  in  a  con- 
dition for  immediate  use,  and  accompanied  the  act  by  cursing  and  avow- 
ing his  intention  to  kill  the  injured  party,  shows  an  execution  in  part  cf  a 
purpose  of  violence,  and  establishes  an  assault.     Johnson  v.  State,  545. 

ASSAULT  WITH  INTENT  TO  MURDER. 

1.  Penalty  for  an  assault  with  intent  to  murder  is  fixed  by  statute  (article 
498  of  the  Penal  Code)  at  confinement  in  the  penitentiary  not  less  than  two 
nor  more  than  seven  years,  unless  such  assault  is  made  with  a  bowie-knife  or 
dagger,  or  in  disguise,  in  which  event  it  shall  be  double.     Oarcia  v.  State,9S9. 

2.  This  indictment  for  assault  with  intent  to  murder  omitted  to  charge  the 
weapon  with  which  it  was  committed.  The  evidence  showed  that  it  was 
committed  with  a  weapon  which,  under  the  statute,  is  a  bowie-knife  or  da|;- 
ger.  The  court  charged  the  award  of  the  higher  penalty  if  the  jury  con- 
victed and  found  from  the  evidence  that  the  assault  was  committed  with  a 
bowie-knife  or  dagger.  Held,  that  the  charge  was  error  because  unauthor- 
ized by  the  allegations  in  the  indictment.     Id. 

8.  See  the  opinion  in  extenso  for  proof  in  a  prosecution  for  assault  with 
intent  to  murder  which  demanded  of  the  trial  court  a  charge  upon  the  law 
of  aggravated  assault  and  battery.    Id, 
AUTHENTICATION  OF  RECORD. 

Article  1527  of  the  Revised  Statutes  expressly  directs  that  the  proceedings 
of  the  commissioners'  court  shall  be  recorde<l,  which  i^ecord  shall  be  read 
over  and  signed  by  the  county  judge,  or  the  member  of  the  court  presidings 
at  the  end  of  each  term  and  attested  by  the  clerk.  Qucere,  wheth^-  the 
orders  of  the  commissioners'  court,  in  the  absence  of  a  proper  authenti- 
cation of  the  minutes  of  the  court  at  the  term  when  the  orders  were  en- 
tered, are  valid  ?  Note  the  suggestion  of  the  court  with  reference  to  the 
statute  citedL    Steele  v.  State,  425. 
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BAIL. 

See  Constitutional  Law,  1. 
Habeas  Ck)RPDS,  1,  18. 

BAIL  BOND. 

1.  See  the  opinion  in  extenso  for  a  ball  bond  Jield  to  be  good  as  against 
the  objection  that  its  conditions  were  more  onerous  than  those  required 
by  law,  and  which  was  therefore  admissible  in  evidence  in  a  scire  facias 
proceeding  thereon.    Anderson  v.  State,  299. 

2.  In  August,  18S2,  a  judgment  nisi  was  taken  upon  the  bond,  citation 
issued,  and  defendants  answered  by  excepting  to  the  judgment  nisi,  because 
insiifHcient.  In  January,  1883,  the  exceptions  were  heard  and  sustained, 
the  judgment  nisi  set  aside  and  annulled,  and  the  citation  issued  thereon 
quashod.  In  August,  1883,  the  case  was  regularly  reached  for  trial.  The 
principal  in  the  bond  making  default,  the  bond  was  again  forfeited,  judg- 
ment nisi  entered,  and  scire  facias  issued.  To  this  second  scire  facias  the 
defendants  pleaded  as  a  bar  the  pendency  of  the  former  proceeding  on  the 
same  bond.  Held,  that  the  defense  of  lis  pendens  is  untenable,  the  effect  of 
the  order  of  the  court  of  January,  1883,  being  to  vacate  and  annul  all  of  the 
proceedings  on  the  first  forfeiture,  and  restore  the  parties  to  the  status  quo 
ante.    Id. 

3.  The  bond  is  signed  "  J.  W.  Dixon."  The  name  of  the  principal  is  stated 
in  the  body  of  the  bond  as  "  Jack  Dixon."  The  indictment  cliarges  **Jack 
Dixon.'*  The  forfeiture  was  taken  against  "Jack  Dixon,"  and  the  scire 
facias  to  the  sureties  described  the  principal  against  whom  the  bond  was 
forfeited  as  *' Jack  Dixon."  Held,  that  the  middle  initial  being  immaterial 
to  the  sufficiency  of  the  bond,  the  first  initial  may  be  taken  to  stand  for 
"Jack,"  and  there  is  no  variance.    Id. 

4.  Neil  Mclntyre  is  the  principal  named  in  the  body  of  the  bond.  The 
bond  is  not  signed  by  the  principal,  unless  Neil  Mclntyre  and  C.  A.  Mcln- 
tyre be  one  and  the  same  person.  For  aught  that  appears  to  the  contrary, 
"  C.  A.  Mclntyre  "  may  be  the  signature  of  a  surety  on  the  bond,  and  if  so, 
the  judgment  nisi  and  final  should,  as  they  do  not,  show  what  disposition 
of  the  case  was  made  as  to  him.    Mclntyre  v.  State,  443. 

BIGAMY. 

See  Adultery,  2. 
Evidence,  18. 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  exceptions  must  be  duly  reserved  to  the  ruling  of  the  trial  court 
refusing  an  application  for  a  continuance;  otherwise  such  ruling  will  not 
be  reviewed  by  this  court.     Lucas  v.  State,  79. 

2.  If  a  party  be  dissatisfied  with  any  ruling,  opinion  or  action  of  the 
court  upon  the  trial,  he  may  except  thereto  at  the  time  the  same  is  made, 
and  at  his  request  time  shaJl  be  given  him  to  embody  such  exception  in  a 
written  bill.  (Rev.  Stats.,  art  1858.)  Refusal  by  the  trial  court  of  a  request 
for  such  time  is,  therefore,  apparent  error.  Such  errors,  however,  unless 
they  operate  to  prejudice  some  right  of  the  party,  will  not  necessarily  re- 
quire a  reversal  of  the  judgment.    Smith  v.  State,  95. 

8.  Bills  of  exceptions,  when  too  indefinite  %:>  point  out  distinctly  the 
matter  complained  of  ns  ciTor,  will  not  bring  such  matter  properly  before 
tliis  court  for  review.     Walker  v.  State,  17C. 
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BILL  OF  EXCEPTIONS  — con«nt*ed. 

4.  A  bill  of  exceptioDS  sets  out  that,  when  the  prosecuting  oounsel  in- 
terposed objection  to  leading  questions  propounded  by  counsel  for  the  de- 
fense to  a  defense  witness,  the  court  replied:  '*Let  him  go  on.  I  have 
cautioned  him  several  times.  I  reckon  the  jury  have  sense  enough  to  know 
whether  the  witness  is  telling  the  truth  or  not"  The  bill  fails  to  show 
in  what  respect  the  rights  of  the  defendant  were  prejudiced  by  the  re- 
mark of  the  judge.  Held,  that  such  remark  was  not  in  the  nature  of  a 
reflection  upon  the  veracity  of  the  witness,  and  constitutes  no  ground  for 
reversal.    House  v.  State,  227. 

5.  Circumstantial  evidence  cannot  in  this  State  be  resorted  to  in  order 
to  support  cm  issuable  fact,  when  it  appears  that  primary  evidence  of  the 
fact  existed,  and  its  non-production  is  not  accounted  for.  But  to  avail  an 
appellant  in  this  court,  it  must  appear  by  proper  bill  that  such  circum- 
stantial evidence  was  objected  to  when  tendered  on  the  trial.  WiUiams  v. 
State,  276. 

6.  Bill  of  exceptions  failing  to  show  the  materiality  of  testimony  excluded, 
and  to  specify  the  objection  which  was  made  to  such  testimony,  is  insuffi- 
cient to  present,  on  appeal,  the  correctness  of  the  ruling  of  the  trial  court 
on  the  question.     Counts  v.  State.  450. 

7.  Bill  of  exceptions  is  an  indispensable  predicate  to  the  review  by  this 
court  of  the  action  of  the  trial  court  refusing  an  application  for  continuance. 
Young  v.  State,  536. 

8.  While  it  is  error  for  the  trial  court  to  refuse  the  defendant  time  to  pre- 
pare his  bills  of  exception,  whether  he  has  one  or  more  counsel,  such  refusal 
is  not,  of  itself,  sucli  error  as  will,  in  the  absence  of  a  showing  of  prejudice, 
authorize  a  reversal  of  the  judgment.  The  rule  is  that  error  without  prej- 
udice is  rarely  reversible  error.     Kennedy  v.  Slate,  618. 

9.  Bill  of  exceptions  to  the  refusal  of  the  court  to  give  time  for  the 
prepai-ation  of  bills  of  exceptions,  to  raise  the  error  complained  of,  should 
disclose  the  bill  to  which  the  defendant  claimed  he  was  entitled  and  of 
which  he  was  deprived,  or  must  show  some  other  material  injury  to  which 
he  was  subjected  by  the  refusal.  The  bill  in  this  case  recites  merely  the 
fact  that  the  trial  court  refused  time  to  prepare  bills,  and  does  not,  even  in 
general  terms,  allege  that  injury  was  the  result  of  the  refusal  Heldf  that 
the  bill  is  insufficient  to  raise  a  reversible  error.    Id 

BURDEN  OF  PROOF. 
See  Evidence,  88. 
Practice,  84. 

1.  If  the  defendants  application  for  a  change  of  venue  complies  with  the 
requirements  of  the  statute,  and  is  not  properly  controverted  when  it 
comes  on  to  be  heard,  no  triable  issue  is  raised,  and  he  is  entitled  to  the 
change  of  venue  as  a  matter  of  right.  A  triable  issue  on  such  an  applica- 
tion is  raised  only  when  the  State  has  filed  a  contesting  affidavit  in  com- 
pliance with  article  588,  supra,  and,  upon  the  trial  of  that  issue^  the  burden 
of  proof  rests  upon  the  applicant.    Davis  v.  State,  201. 

2.  The  defendant  in  this  case  having  filed  his  application  for  a  change  of 
venue,  in  strict  conformity  with  the  statute,  the  State,  to  contest  the  same, 
filed  an  answer,  supported  by  the  affidavits  of  eight  persons,  which  for- 
mally denied  the  truth  of  the  application,  and  averred  in  substance  that 
one  of  the  subscribing  witnesses  thereto  was  a  relative  of  the  applicant,  and 
another  a  tenant  of  the  first  affiant,  and  that  the  remaining  affiarls  were 
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BURDEN  OF  "PUOOF -- continued. 

residents  of  the  southern  portion  of  the  county  and  were  unacquainted 
with  the  sentiment  of  the  mass  of  the  people  of  the  county.  To  tliis  answer 
the  defendant  demurred,  1st,  because  it  did  not  attack  the  credibility  of 
either  of  the  subscribing  affiants ;  and,  2d,  because  it  did  not  attack  their 
means  of  knowledge.  The  court  overruled  the  demurrer  and  the  defend- 
ant excepted,  his  bill  of  exceptions  presenting  the  sufficiency  of  the  Staters 
affidavit  contesting  the  motion  to  change  the  venue.  Held  that,  in  failing  to 
assail  directly  the  credibility  of  the  supporting  affiants  or  their  means  of 
knowledge,  the  State's  controverting  affidavits  were  insufficient,  and  the 
court  erred  in  overruling  the  defendant's  demurrer;  but  that,  in  view  of  the 
fact,  as  disclosed  by  the  trial  judge's  explanation  to  the  bill  of  exceptions, 
that  the  affiants  who  subscribed  to  the  application  and  several  o^ers  were 
fully  examined  in  open  court  by  the  defendant  and  the  State  as  to  the 
matters  alleged  in  said  application,  and  as  to  their  means  of  knowledge, 
the  error  was  not  such  as  to  prejudice  any  right  of  the  accused,  and  is 
not,  therefore,  cause  for  reversal.    Id. 

8.  In  a  prosecution  under  article  749  of  the  Penal  Code,  which  defines 
and  prescribes  the  punishment  for  the  offense  of  wilfully  driving  stock  from 
its  accustomed  range,  it  is  only  necessary  for  the  State  to  prove  the  act  of 
driving,  using  or  removing  from  its  accustomed  range  any  live  stock  not 
belonging  to  or  under  the  control  of  the  accused.  It  devolves  upon  the 
accused  to  show  any  fact  under  which  he  can  justify  or  mitigate  the  offense. 
Owens  V.  State,  242. 

4.  A  witness  for  the  State,  who  on  the  stand  testified  to  certain  confes- 
sions made  to  him  by  the  accused,  testified  that  such  confessions  were  made 
on  the  day  that  the  accused  was  arrested,  but  that  he  was  unable  to  affirm 
that  they  were  made  before  or  after  the  arrest.  It  is  contended  on  behalf  of 
the  appellant  that  before  the  confessions  could  bo  received  in  evidence  it  de- 
volved upon  the  State  to  show  that  they  were  made  under  circumstances 
-which  rendered  them  admissible.  Held,  that  the  converse  is  the  true  rule, 
the  burden  resting  upon  the  defense  to  establish  the  incompetency  of  the 
confession,  if,  upon  its  face,  it  does  not  appear  incompetent  Williams  v. 
State,  276. 

BURGLARY. 

See  Insanity,  8. 
New  Trial,  5. 
To  constitute  the  offense  of  burglary  there  must  be  a  breaking,  and  such 
breaking  is  constituted  by  an  entry  with  actual  force,  which,  to  constitute 
burglary  by  day,  must  be  applied  to  the  building,  and  not  otherwise,  and  the 
entrance  must  not  be  by  threats  or  fraud.  A  burglary  by  night  is  constituted 
by  an  entrance  effected  by  force,  whether  applied  to  the  building  or  other- 
wise, or  by  threats  and  fraud.  The  indictment  in  this  case  charges  that  the 
accused  did  ** break  and  enter"  the  house,  but  does  not  allege  the  breaking 
and  entry  to  have  been  either  by  day  or  night  Such  an  indictment  is  suffi- 
cient to  authorize  a  conviction  for  burglary,  whether  by  day  or  night,  if 
supported  by  proof  that  the  force  was  applied  to  the  building,  but  failing  to 
allege  the  entry  by  night,  it  would  not  authorize  a  conviction  upon  proof 
that  the  force  was  used  otherwise  than  upon  the  building.  But  see  the 
statement  of  the  case  for  evidence  held  sufficient  to  support  both  the 
indictment  and  the  conviction,  though  the  judginent  is  reversed  on  other 
grounds.    Carr  v.  State^  685. 
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CASES  APPROVED. 

1.  Lott  V.  State,  18  Texas  Ct  App.,  627,  approved.  MeNeese  v.  State^  48; 
Smith  y.  State,  95;  Rainey  ▼.  State,  479. 

2.  Stvancoat  v.  iSfafe,  4  Texas  Ct.  App.,  105,  approved.  HUdreth  ▼.  State, 
195. 

8.  Oazley  v.  iSfafe,  17  Texas  Ct.  App.,  267,  approved.    Monirester  ▼•  State^ 
281. 
4.  Ex  Parte  Lynn,  ante,  page  293,  approved.    Steele  v.  Stote,  425. 
6.  Lum's  Case,  11  Texas  Ct  App.,  483,  approved.    Coffelt  v.  State,  436. 

CASES  DISTINGUISHED. 

Note  distinction  between  this  and  Hardeman's  case,  12  Texas  Ct.  App., 
207.  ^tterberry  Y,  State,  4lOU 

CASES  OVERRULED. 

1.  Ex  Parte  Parker,  5  Texas  Ct.  App.,  579,  denying  the  right  of  an  accused 
to  assail  the  constitutionality  of  the  law  under  which  he  was  arrested,  by 
habeas  corpus,  after  indictment,  overruled.    Ex  Parte  Mato,  112. 

2.  The  effect  of  article  391  of  the  Revised  Statutes  (the  general  incorpora- 
tion act  of  this  State)  is  to  confer  upon  city  councils  the  power  to  enact 
ordinances  declaring  what  hours  on  Sundays  drinking  houses,  etc.,  shall  be 
closed,  but  it  cannot  be  construed  to  empower  the  councils  to  enact  ordi- 
nances regulating  the  hours  on  Sundays  when  goods,  etc.,  may  be  sold.    In 

I  BO  far  as  it  announces  the  contrary  doctrine,  the  case  of  Craddock  v.  The 
State,  18  Texas  Ct.  App.,  567,  is  overruled.  See  the  opinion  of  Wiilson, 
Judge,  on  the  doctrine ;  and  note  the  dissenting  opinion  of  Hurt,  Judge. 
Flood  V.  State,  584. 

CERTIORARI. 

The  record  entry  of  the  impaneling  of  the  grand  jury  which  returned  the 
indictment  is  no  part  of  a  transcript  on  appeal  to  the  court  of  appeals,  and 
hence  a  certiorari  to  supply  such  record  will  not  be  awarded.  FuUer  v. 
State,  880. 

CHALLENGE  TO  THE  ARRAY  AND  OTHERWISE. 
See  Jury  Law,  13. 
Practice,  68,  70,  73. 

1.  Challenge  to  the  array  of  the  grand  jury  upon  the  ground  that  it  was 
composed  of  another  than  the  constitutional  number  of  twelve  persons 
is  not  authorized  by  article  877  of  the  Code  of  Procedure,  when  independ- 
ently construed,  nor  when  construed  in  connection  with  articles  378,  380  and 
881.  Indeed,  in  view  of  the  constitutional  provision  restricting  the  member- 
ship of  the  grand  jury  to  twelve  persons,  it  is  beyond  the  power  of  the  Legis- 
lature to  enact  a  law  requiring  such  a  challenge,  inasmuch  as  one  accused  of 
a  felony  can  only  be  held  to  answer  to  an  **  indictment "  (Bill  of  Rights,  sec- 
tion 10),  and  an  indictment  can  only  be  presented  by  a  constitutional  grand 
jury.    Rainey  v.  State,  479, 

2.  See  the  opinion  in  extenso  for  circumstances  under  which  the  trial  court 
should  have  held  certain  juroi-s  incompetent  to  serve  on  the  panel,  under 
challenge  for  cause,  inasmuch  as  each  had  formed  a  disqualifying  opinion 
as  to  the  guilt  or  innocence  of  the  defendant.     Ward  v.  State,  664. 

CHANGE  OF  VENUE. 

1.  One  of  the  grounds  upon  which  article  578  of  the  Code  of  Criminal 
Procedure  authorizes  the  award  to  a  defendant  of  a  change  of  venue  upon 
his  filing  his  written  application  therefor,  supported  by  his  own  affidavit  and 
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CHANGE  OF  VENUE  —  con^nwd, 

-tiiose  of  at  least  two  credible  persons,  residents  of  the  county  where  the 
prosecution  is  instituted,  is  that  ''there  exists  in  the  county  where  the  pros- 
ecution is  commenced  so  great  a  prejudice  against  him  that  he  cannot  obtain 
a  fair  and  impartial  trial."    Davis  v.  State,  201. 

2.  The  award  of  a  change  of  venue  upon  the  application  of  a  defendant 
may  be  contested  by  the  State  upon  complying  with  the  requirements  of 
article  583  of  the  Code  of  Criminal  Procedure,  which  provides  as  follows: 
**  The  credibility  of  the  persons  making  affidavit  for  change  of  venue,  or 
their  means  of  knowledge,  may  be  attacked  by  the  affidavit  of  a  credible 
person,  and  the  issue  thus  formed  shall  be  tried  and  determined  by  the  judge, 
and  the  application  granted  or  refused  as  the  law  and  facts  shall  warrant.*' 
Properly  construed,  this  article  of  the  Code  of  Criminal  Procedure  requires 
that  this  controverting  affidavit,  subscribed  by  a  credible  person  on  behalf 
of  the  State,  shall  allege  that  the  general  reputation  of  the  supporting  affi- 
ants is  bad,  or  that  their  means  of  knowledge  are  not  sufficient  to  support 
and  justify  the  statements  contained  in  tlieir  affidavits.     Id. 

8.  If  the  defendant's  application  for  a  change  of  venue  complies  with  the 
requirements  of  the  statute,  and  is  not  properly  controverted  when  it  comes 
on  to  be  heard,  no  triable  issue  is  raised,  and  he  is  entitled  to  the  change  of 
venue  as  a  matter  of  right.  A  triable  issue  on  such  an  application  is  i-aised 
only  when  the  State  has  filed  a  contesting  affidavit  in  compliance  with  arti- 
cle 583,  supra,  and,  upon  the  trial  of  that  issue,  the  burden  of  proof  rests 
upon  the  applicant.     Id. 

4.  The  defendant  in  this  case  having  filed  his  application  for  a  change  of 
venue,  in  strict  conformity  with  the  statute,  the  State,  to  contest  the  same, 
filed  an  answer,  supported  by  the  affidavits  of  eight  persons,  which  formally 
denied  the  truth  of  the  application,  and  averred  in  substance  that  one  of  the 
subscribing  witnesses  thereto  was  a  relative  of  the  applicant,  and  another  a 
tenant  of  the  first  affiant,  and  that  the  remaining  affiants  were  residents  of 
the  southern  portion  of  the  county  and  were  unacquainted  with^the  senti" 
ment  of  the  mass  of  the  people  of  the  county.  To  this  answ^er  the  defendant 
demurred,  1st,  because  it  did  not  attack  the  credibility  of  either  of  the  sub- 
scribing affiants ;  and,  2d,  because  it  did  not  attack  their  means  of  knowledge. 
The  court  overruled  the  demurrer  and  the  defendant  excepted,  his  bill  of 
exceptions  presenting  the  sufficiency  of  the  Staters  affidavit  contesting  the 
motion  to  change  the  venue.  Held,  that,  in  failing  to  assail  directly  the 
credibility  of  the  supporting  affiants  or  their  means  of  knowledge,  the 
State's  controverting  affidavits  were  insufficient,  and  the  court  erred  in  over- 
ruling the  defendant's  demurrer;  but  that,  in  view  of  the  fact,  as  disclosed 
by  the  trial  judge's  explanation  to  the  bill  of  exceptions,  that  the  affiants 
who  subscribed  to  the  application  and  several  others  were  fully  examined  in 
open  court  by  the  defendant  and  the  State  as  to  the  matters  alleged  in  said 
application,  and  as  to  their  means  of  knowledge,  the  error  was  not  such  as 
to  prejudice  any  right  of  the  accused,  and  is  not,  therefore,  cause  for  re- 
versal.    Id. 

6.  A  defendant  in  a  felony  case  is  not  required  to  except  to  the  indict- 
.  ment  or  to  interpose  special  pleas  before  the  State  has  announced  for  trial, 
but  may  do  so  afterwards,  and,  therefore,  article  580  of  the  Code  of  Criminal 
Procedure,  which  provides  that  an  application  for  a  change  of  venue  may 
be  heard  before  either  pai'ty  has  announced  ready  for  trial,  and  which,  at 
the  same  time,  requires  that,  before  the  change  is  ordered,  all  exceptions 
and  special  pleas  then  on  file  shall  be  determined  by  the  court,  is  merely 
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CHANGE  OF  VENUE  —  continued. 

directory,  and  cannot  operate  to  defeat  the  application  for  the  change  of 
venue,  because,  though  filed  and  presented  before  the  accused  announced  for 
trial,  it  was  so  filed  after  the  State  had  announced.  It  is  in  time  if  filed 
after  the  State,  though  before  the  accused,  has  announced.  Carr  v.  State,  685. 

CHARGE  OF  THE  COURT. 

See  Accomplice  Testimony.  Fobmer  Conviction,  4. 

Evidence,  89,  52,  5«.  Practice,  85,  43. 

1.  The  transportation  of  a  pistol  home  from  the  place  of  purchase,  hy  the 
party  purchasing  it,  or  its  transportation  to  a  shop  for  repairs,  or  from  the 
shop  home,  whether  loaded  or  unloaded,  does  not  constitute  the  offense  of 
unlawfully  carrying  a  pistol  as  that  offense  is  defined  by  the  statute ;  nor 
does  the  fact  that  the  pistol  was  discharged  while  being  so  transported  bring 
the  act  within  the  purview  of  the  statute.  See  the  opinion  in  eoetenso  for 
a  charge  of  the  court,  upon  the  subject,  lield  error,  because  repugnaat  to  the 
doctrine  announced.     Pressler  v.  State,  52. 

2.  The  defense  to  a  prosecution  for  wilfully  and  negligently  leaving  open 
the  gate  to  the  inclosure  of  another  was  that  the  gate  was  an  obstruction 
to  a  public  road,  and  therefore  a  public  nuisance.  The  charge  of  the  court 
defined  a  public  road  as  follows:  "  A  public  road  is  one  that  has  been  laid 
out  and  opened  by  order  of  the  commissioners*  court"  Held,  that,  in  limit- 
ing the  public  character  of  a  road  to  one  that  has  been  laid  out  and  opened 
by  an  order  of  the  commissioners'  court,  the  charge  was  erroneous.  JoUg 
V.  State,  76. 

8.  Special  charge  to  the  effect  that  **  the  character  of  a  road  may  be  estab- 
lished as  public  by  evidence  of  long  continued  use  as  such,  and  by  an 
order  of  the  commissioners*  court  assigning  hands  to  work  on  it  as  a  public 
road,*'  was  erroneously  refused,  inasmuch  as  it  announced  the  correct  rule. 
Id. 

4.  The  evidence,  though  it  failed  to  disclose  that  the  road  obstructed  in 
this  instance  was  ever  classified  by  the  commissioners'  court,  established 
its  long  use  by  the  public  as  a  public  road,  and  its  recognition  as  such  for  a 
series  of  years  by  the  commissioners'  court  (Jnder  such  circumstances,  the 
charge  of  the  court  should  have  properly  submitted  to  the  jury  to  determine 
whether  or  not  the  facts  proved  constituted  the  road  a  public  road.  If  the 
road  was  a  public  road,  no  conviction  could  be  had  under  this  indictmoit 
(framed  under  article  684  of  the  Penal  Code),  although  it  may  have  been  a 
third  class  road,  because,  in  such  case,  the  defendant  could  only  be  prosecuted 
under  article  413  of  the  Penal  Code  as  amended  at  the  special  session  of  the 
Eighteenth  Legislature.    Id, 

5.  Upon  the  subject  of  implied  malice,  the  trial  court,  in  a  murder  trial, 
charged  the  jury  as  follows:  '* Malice  is  implied  from  the  commission  of 
any  premeditated,  deliberate  killing,  or  where  the  killing  was  done  sud- 
denly,  without  any,  or  without  a  considerable,  provocation."  Held  ab- 
stractly incorrect,  and  material  error  in  this  case,  in  view  of  the  defense 
of  insanity  which  was  supported  by  evidence  tending  to  establish  it.  This 
instruction  declares  a  sudden  killing,  without  provocation,  to  be  per  se  a 
killing  upon  implied  malice ;  whereas  such  a  killing  could  and  might  be 
committed  by  an  insane  person,  in  which  event  it  would  be  excused  for  the 
want  of  that  ** sound  memory  and  discretion"  essential  to  the  orime  of 
murder.  See  the  opinion  in  extenso  for  a  correct  definition  of  implied  mal- 
ice.   Smith  V.  State,  95. 
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CHARGE  OF  THE  COVRT  —  continued. 

6.  The  concluding  sentence  of  another  paragraph  ^of  the  charge  in- 
structed the  jury  as  follows:  '*If,  however,  you  shall  have  a  reasonable 
doubt  of  his  being  guilty  of  murder  in  the  firat  degree,  you  will  acquit  him 
of  murder  in  the  first  degree,  and  find  him  guilty  of  murder  in  the  second 
degree,  and  assess  his  punishment  at  confinement  in  the  penitentiary  for  any 
number  of  years  not  less  than  five."  Heldy  that  though  the  previous  context 
of  tJie  paragraph  qualifies  this  sentence  by  presupposing  the  jury  to  have 
found  the  fact  that  murder  had  been  committed,  the  sentence  is  objection- 
able as  being  calculated  to  mislead  the  jury;  the  same  being  a  separate  sen- 
tence and  detached  from  the  context  by  a  full  period.    Id, 

7.  It  is  incumbent  upon  a  defendant  who  relies  upon  his  plea  of  insanity 
to  show  his  insanity  clearly,  and  to  that  extent  that  the  minds  and  con- 
sciences of  the  jury  can  say  that,  on  account  of  his  insanity,  he  was  guilt- 
less of  entertaining  the  criminal  intent  essential  to  responsibility  for  the 
crime  charged.  This  rule  is  not  infringed  by  an  Instruction  to  the  effect 
that  the  defense  of  insanity  must  be  clearly  proved,  and  that  the  insanity 
must  have  existed  at  the  very  time  of  the  commission  of  the  offense.     Id, 

8.  In  failing  to  submit  a  direct,  positive  and  affirmative  instruction 
upon  insanity  as  a  defense,  and  in  failing  to  instruct  the  jury  that  **no  act 
done  in  a  state  of  insanity  can  be  punished  as  an  offense,"  the  trial  court  failed 
to  charge  all  the  law  of  the  present  case.    Id, 

9.  That  the  defendant,  if  unlawfully  attacked  by  the  deceased,  is  not 
bound  to  retreat  in  order  to  avoid  the  necessity  of  killing  his  assailant  is  a 
part  of  the  law  of  self-defense,  and  failure  to  so  instruct  the  jury,  when  the 
facts  in  evidence  require  the  instruction,  is  material  error,  notwithstanding 
the  failure  of  the  defendant  to  except  to  the  omission.     Arto  v.  State,  126. 

10.  The  charge  of  the  court  in  this  case,  upon  the  subject  of  self-defense, 
is  otherwise  defective,  in  that  it  required  the  jury,  in  order  to  render  the 
killing  justifiable,  to  believe,  from  the  evidence,  that  the  defendant  fired  the 
fatal  shot  under  the  influence  of  terror.    Id, 

11.  A  defendant  upon  trial  for  murder  cannot  claim  that  the  killing  was 
in  self-defense,  if,  intending  to  kill  the  deceased,  he  entered  upon  the  prem- 
ises of  the  deceased  and  provoked  the  occasion  which  resulted  in  the  homi- 
cide. If,  however,  he  was  a  mere  trespasser  upon  the  premises  of  the 
deceased,  and  provoked  the  occasion  which  resulted  in  the  homicide,  with- 
out any  intent  to  kill  the  deceased  or  do  him  serious  bodily  injury,  and 
without  intent  to  commit  any  felony,  he  would  not  be  deprived  wholly  of  the 
right  of  self-defense,  but  such  right  would  be  only  partial  and  imperfect, 
and  could  operate  no  further  thau  to  reduce  the  homicide  to  manslaughter. 
See  the  statement  of  the  case  for  evidence  held  to  demand  of  the  trial  court 
a  charge  upon  such  phases  of  the  case.    Id, 

13.  See  the  statement  of  the  case  for  a  charge  upon  the  law  of  man- 
slaughter held  correct.    Id, 

13.  The  defense  in  a  criminal  trial  is  not  required  to  announce  exceptions 
to  the  charge  of  the  court,  or  to  the  action  of  the  court  refusing  a  special 
chai'ge,  before  the  jury  has  retired  to  consider  of  their  verdict,  but  may  do 
so  at  any  time  after  the  retirement  of  the  jury  and  before  the  return  of  the 
verdict.  Nor  is  it  necessary  that  the  request  to  note  the  exceptions  should 
I)oiut  out  specifically  the  objections  to  the  charge,  though  essential  that  the 
bill  of  exceptions  should  do  so ;  and  it  is  the  duty  of  the  court,  upon  request, 
to  allow  the  defense  time  to  formulate  such  a  bill.     PhiUipa  v.  State,  158, 
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CHARGE  OF  THE  COURT  —  continued. 

t  14.  The  defense  in  a  theft  case  relied  npon  a  purchase  as  evidenced  bj 
a  bill  of  sale.  The  court  charged  the  jury  as  follows:  •*  If  you  beUeve 
from  the  evidence  that  defendants,  or  either  of  theni,  purchased  the  said 
animals,  and  that  such  purchase  was  made  in  good  faith,  no  matter 
whether  the  cattle  had  been  previously  stolen  or  not,  and  that  defendants 
knew  they  were  stolen  property  at  the  time  they  purchased  them,  yet  they 
are  entitled  to  be  acquitted  of  the  offense  charged  in  this  case."  Held,  erro- 
neous as  iucorrectly  presenting  the  question  of  good  faith,  for,  if  defendant 
did  not  participate  in  the  original  taking  of  the  property,  good  or  bad  faith 
had  nothing  to  do  with  a  subsequent  purchase  of  the  property  by  him.  Ndte 
in  the  opinion  a  suggestion  of  a  state  of  facts  which  would  authorize  a 
charge  upon  the  bona  fides  of  a  bill  of  sale.    Id, 

15.  It  is  expressly  provided  by  statute,  that  the  charge  of  the  court  shall 
distinctly  set  forth  the  law  of  the  case.  If  it  fails  to  do  so,  and  an  exception 
is  reserved  to  it,  and  shown  by  proper  bill  on  appeal  to  this  court,  then  it 
becomes  the  duty  of  this  court  to  reverse  the  case  for  the  error,  without  in- 
quiry as  to  the  effect  such  error  may  have  had  upon  the  result  of  the  trial 
Niland  v.  State,  166. 

16.  Subdivision  4  of  article  597  of  the  Penal  Code  makes  insulting  words 
or  conduct  towards  a  female  relative  of  the  slayer  an  adequate  cause  to  re- 
duce a  homicide  from  murder  to  manslaughter,  provided  (article  598)  the 
killing  occurred  immediately  upon  the  happening  of  the  insulting  conduct 
or  the  uttering  of  the  insulting  words,  or  so  soon  thereafter  as  the  party  kill- 
ing may  meet  the  party  killed,  after  he  has  been  informed  of  such  insults. 
Under  these  provisions,  one  of  the  principal  ingredients  of  ordinary  man- 
slaughter, i.  e.,  that  the  provocation  must  arise  at  the  time  of  the  killing 
and  that  the  passion  be  not  the  result  of  a  former  provocation,  is  not  appli- 
cable to  a  case  where  the  insulting  words  or  conduct  were  not  indulged  in  in 
the  presence  of  the  slayer.  That  the  slayer  was  present  and  saw  the  insulting 
conduct  or  heard  the  insulting  words  is  not  required,  but  he  may  kill  on  the 
first  meeting  after  learning  of  the  commission  of  the  provocation.  Up  to 
the  time  of  the  first  meeting  the  law  prescribes  no  limit  to  the  subsidence 
of  the  passion,  and  the  period  of  time  elapsing  between  the  slayer's  first  in- 
formation of  the  provocation  and  his  first  meeting  with  the  person  slain  is 
immaterial.  The  trial  court,  therefore,  in  charging  the  law  of  manslaughter, 
in  a  case  of  this  kind,  erred  in  charging  that  *'the  provocation  must  arise 
at  the  time  of  commission  of  the  offense,  and  the  passion  must  not  be  the  re- 
sult of  a  former  provocation."    Id, 

17.  A  defendant  in  a  murder  trial  is  entitled  to  have  explained  correctly  to 
the  jury  the  law  of  self-defense  in  all  the  phases  in  which  it  may  be  applicable 
to  tlie  proof.  There  teing  testimony  in  this  case  tending  to  show  that  the 
defendant  fired  the  fatal  shot  in  defense  of  his  brother,  the  defendant  was 
entitled  to  a  charge  upon  that  issue,  whether  or  not  the  court  believed  the 
said  testimony,  and  the  omission  of  such  charge  was  reversible  error.  Ash- 
loorth  V.  State,  182. 

18.  Cliarge  of  the  court  is  sufficiently  certified  by  the  mere  signature  of 
the  trial  judge.     Hildreth  v.  State,  195. 

19.  The  trial  judge,  having  refused  a  special  charge,  indorsed  it  "re- 
fused," but  omitted  to  append  his  signature  to  the  indorsement.  Such 
omission  was  erroneous,  but  in  this  case  was  immaterial,  in  view  of  the  fact 
that  the  defendant  reserved  no  bill  of  exception  to  the  omission,  and  that 
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CHARGE  OF  THE  COURT— conWntted. 

the  substance  of  the  special  charge,  in  so  far  as  it  was  correct,  was  embodied 
in  the  general  charge.    Id, 

20.  Notwithstanding  the  fact  that  the  information  charges  but  one  of  the 
phases  of  adultery,  the  charge  of  the  court  copies  the  entire  statutory  defi- 
nition. Nevertheless,  the  charge,  in  applying  the  law  to  the  facts,  restricts 
the  jury  to  the  particular  adultery  charged  in  the  information,  viz.,  "  the 
living  together  and  having  carnal  intercourse,*'  etc.  Held  that,  considered 
in  its  entirety,  the  charge  is  sufficient.    Id, 

21.  Charge  of  the  court  is  to  be  construed  as  a  whole  and  not  by  subdi- 
visions, and  if,  when  so  construed,  it  is  found  to  present  the  law  of  the  case 
clearly  and  correctly,  it  will  be.  sustained.  See  the  opinion  for  a  charge 
upon  express  malice  Iield  sufficient  when  considered  in  connection  with 
the  whole  context.    DavU  v.  State,  201. 

22.  See  the  statement  of  the  case  for  a  charge  of  the  court  upon  the  law 
of  self*defense  held  correct  as  applied  to  the  evidence  adduced.    Id. 

23.  See  the  statement  of  the  case  for  a  charge  of  the  court  which,  consid- 
ered in  connection  with  the  special  charges  given,  presents  correctly  the 
law  of  theft  as  applied  to  the  facts  proved  on  this  trial,  Hotute  v.  State, 
227. 

24.  Failure  to  instruct  the  jury  upon  the  law  of  circumstantial  evidence 
is  not  error  when  the  State  is  not  relying  wholly  upon  that  character  of 
evidence.  It  is  only  when  the  inculpatory  evidence  is  exclusively  circum- 
stantial that  such  charge  is  required.    Id, 

25.  If  an  offense  is  made  to  depend  upon  the  fact  that  it  is  wilfully  done, 
it  is  necessary  for  the  trial  judge  to  define  the  word  *'  wilful"  in  his  charge 
to  the  jury.  The  trial  judge,  in  this  case,  defined  the  word  as  follows:  *'  By 
vrilfvUy  as  used  in  this  charge  is  meant  that  the  act  was  done  without  rea* 
flonable  ground  to  believe  the  act  of  taking  was  lawful*'  Held,  correct. 
Owem  V.  State,  242. 

26.  In  a  trial  for  assault  with  intent  to  murder  it  was  in  proof  that  C,  the 
alleged  injured  party,  charged  the  defendant  with  improper  relations  with 
his,  C.*s,  wife,  and  that  the  defendant  was  claiming  for  himself  the  paternity 
of  Mrs.  C's  child;  which  charges  were  emphatically  denied  by  the  defend- 
ant and  were  vehemently  reasserted  by  C,  who  thereupon  seized  the  de- 
fendant by  his  collar  and  shook  him,  when  the  defendant  pushed  C.  off  and 
patted  him  on  the  shoulder;  that  C.  then  ordered  defendant  to  keep  his 
hands  off,  and  was  still  cursing  defendant  when  defendant  fired  upon  and 
shot  C.  through  an  arm.  These  facts  being  proved,  the  defendant  proi)Osed 
to  disprove  the  charges  made  by  C,  and  to  show  that  his  relations  with  the 
wife  and  child  of  C.  had  been  and  were  entirely  innocent  and  proper.  This 
proof  the  trial  court  rejected  as  being  too  remote  and  irrelevant.  Held,  that, 
in  view  of  the  facts  proved,  the  rejected  evidence  was  competent  and  should 
have  been  admitted,  and  have  been  permitted  to  go  to  the  jury  in  connection 
with  a  charge  upon  manslabghter  to  the  effect  that  if,  from  the  insults  and 
assault,  coupled  together  as  adequate  cause,  they  believed  that  the  defendant 
committed  the  act  under  the  immediate  infiuence  of  sudden  passion,  such 
as  anger,  rage  or  sudden  resentment  sufficient  to  render  his  mind  incapable 
of  cool  refiection,  then  they  could  find  him  guilty  of  no  higher  grade  of 
offense  than  aggravated  assault.     Wadlington  v.  State,  266. 

27.  It  is  a  rule  of  law  applicable  to  this  class  of  cases  that,  '*  however 
great  the  provocation  may  have  been,  if  there  be  sufficient  time  for  the 
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CHARGE  OF  THE  COVB^  —  continued. 

paBsion  to  subside  and  for  reason  to  interpose,  the  homicide  will  be 
murder.  But  if  the  wound  was  given  by  the  prisoner  while  smarting 
under  a  provocation  so  recent  and  so  strong  that  the  prisoner  might  be 
considered  as  not  being  at  the  moment  the  master  of  his  own  understand- 
ing, the  offense  will  be  manslaughter."  Under  this  rule,  the  proof  in  this 
case  showing  that,  after  C.  was  made  to  release  his  hold  upon  defendant, 
some  two  or  three  minutes  elapsed  before  defendant  fired,  the  court  should 
have  submitted  to  the  jury  the  question  of  **  cooling  time,"  in  connection 
with  the  charge  upon  manslaughter.     Id, 

2S.  The  defendant  being  alone  upon  trial  for  theft,  and  the  main  issue 
being  that  of  his  intent,  the  trial  court  admitted  the  declarations  of  his 
co-defendants,  made  after  the  consummation  of  the  offense  and  in  the 
absence  of  the  defendant,  and  instructed  the  jury  as  follows:  "  The  dec- 
larations of  John  and  Reuben  Ricks,  made  when  the  defendant  Asberry 
Ricks  was  not  present,  and  admitted  in  evidence,  ai*e  competent  evidence 
to  show  the  intent  with  which  said  John  and  Reuben  Ricks  acted  in  the 
matter,  but  are  not  binding  on  the  defendant  Asberry  Ricks,  nor  competent 
to  prove  knowledge  or  intent  on  the  part  of  defendant  Asberry  Ricks." 
Held,  that  the  intent  of  John  and  Reuben  Ricks  could  not  be  made  the  issue 
on  the  trial  of  the  defendant,  unless  the  proof  showed  that  the  defendant, 
in  acting  with  his  co-defendants,  acted  with  knowledge  and  criminal  in- 
tent   Ricks  V.  State,  308. 

29.  The  concluding  clause  of  the  charge,  to  the  effect  that  the  declarations 
of  the  co-defendants  were  **  not  binding  upon  the  defendant,  nor  competent 
to  prove  knowledge  and  intent "  on  his  part,  did  not  operate  to  cure  the  inju- 
rious effect  of  the  incompetent  evidence,  nor  withdraw  the  same  from  the 
consideration  of  the  jury.    Id, 

80.  When  the  criminal  nature  of  the  act  denounced  by  statute  depends 
upon  the  fact  that  it  was  '*  wilfully  "  done,  it  is  incumbent  upon  the  trial 
court  to  embrace  in  its  charge  to  the  jury  a  correct  definition  of  the  term 
"wilful."    Loydv.  State,  S2h 

81.  The  legal  meaning  of  the  word  **  wilful"  is  '*  with  evil  intent  or  legal 
malice,  or  without  legal  ground  to  believe  the  act  to  be  lawful."  See  the 
opinion  in  extenao  for  a  charge  of  the  court  held  to  respond  substantially 
to  the  correct  definition  of  the  term  **  wilful,"  though  not  as  explicit  as 
a  special  charge  which  was  refused.    Id. 

82.  Practice  in  misdemeanor  cases  requires  that  a  defendant  dissatisfied 
with  a  charge  of  the  court  shall  both  except  to  the  charge  when  given 
and  ask  such  additional  charges  as  he  may  desire.  Unless  this  be  done  in 
the  trial  court,  the  charge  will  not  be  revised  on  appeal  except  for  radical 
error.    Id. 

88.  Whether  or  not  a  witness  for  the  State  is  an  accomplice  in  the  perpe- 
tration of  the  offense  for  which  the  defendant  is  on  trial,  in  the  sense  that 
his  testimony  must  be  corroborated  by  other  evidence  tending  to  inculpate 
the  defendant,  cannot  be  made  to  depend  upon  the  conclusion  of  the  jury  as 
to  the  truth  or  falsity  of  his  statements  on  the  trial.  Hence,  the  trial  court 
erred  in  charging,  in  effect,  that  the  main  witness  for  the  State  was  not  an 
accomplice  unless  the  jury  should  find,  beyond  a  reasonable  doubt,  that  his 
evidence  was  true.    HonvAerger  v.  State,  885. 

84.  Charge  of  the  court  upon  the  weight  of  evidence  is  not  necessarily 
cause  for  reversal  unless  it  appears  by  bill  of'exceptions  that  it  was  ob- 
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jected  to  at  the  proper  time  in  the  court  below,  in  order  to  enable  that 
court  to  correct  such  charge  or  withdraw  it  from  the  jury.  But  see  the 
statement  of  the  case  for  a  charge  Jield  not  to  be  vulnerable  to  the  objection 
that  it  is  upon  the  weight  of  the  evidence,  inasmuch  as  the  objectionable 
clause  is  fully  corrected  by  the  remaining  portions  of  the  paragraph.  White 
V.  State,  848. 

85.  If  the  court  below,  having  misdirected  the  jury  in  its  general  charge 
as  to  an  issue  in  the  case,  gives  a  special  charge  at  the  request  of  the  defend- 
ant which  embodies  correctly  the  law  upon  the  question,  the  defendant  can- 
not be  heard  to  complain  of  the  misdirection  in  the  general  charge.  See  the 
statement  of  the  case  for  the  original  and  special  charges  upon  the  question 
of  alibi.    Id, 

86.  If,  upon  the  tried  of  a  criminal  cause,  evidence  is  adduced  tending  to 
show  that  a  witness  for  the  State  was  an  accomplice  in  the  perpetration  of  the 
offense,  it  becomes  the  duty  of  the  trial  court  to  give  in  charge  to  the  jury 
the  law  governing  the  testimony  of  accomplices.    Fuller  v.  State,  880. 

87.  This  indictment  for  assault  with  intent  to  murder  omitted  to  charge 
the  weapon  with  which  it  was  committed.  The  evidence  showed  that  it  was 
committed  with  a  weapon  which,  under  the  statute,  is  a  bowie-knife  or  dag- 
ger. The  court  charged  the  award  of  the  higher  penalty  if  the  jury  con- 
victed and  found  from  the  evidence  that  the  assault  was  committed  with  a 
bowie-knife  or  dagger.  Held,  that  the  charge  was  error  because  unauthor- 
ized by  the  allegations  in  the  indictment.     Oarcia  v.  State,  889. 

88.  See  the  opinion  in  exteneo  for  proof  in  a  prosecution  for  assault  with 
intent  to  murder  which  demanded  of  the  trial  court  a  charge  upon  the  law 
of  aggravated  assault  and  battery.    Id, 

89.  Article  727  of  the  Penal  Code  provides  that,  in  theft,  *' the  taking  must 
be  wrongful,  so  that  if  the  property  came  into  the  possession  of  the  person 
accused  of  theft,  by  lawful  means,  the  subsequent  appropriation  of  it  is  not 
theft ;  but  if  the  taking,  though  originally  lawful,  was  obtained  by  any  false 
pretext,  or  with  any  intent  to  deprive  the  owner  of  the  value  thereof,  and 
appropriate  the  property  to  the  use  and  benefit  of  the  person  taking,  and 
the  same  is  so  appropriated,  the  offense  of  theft  is  complete.''  Note  the 
statement  of  the  case  for  facts  which  bring  this  case  within  this  rule,  and 
see  the  opinion  in  extenso  for  a  charge  of  the  court  upon  the  principle,  held 
correct  in  view  of  the  evidence.    Atterberry  v.  State,  401. 

40.  When  the  defendant's  right  to  the  animal  for  the  theft  of  which  he 
was  on  trial  was  first  questioned,  he  asked  his  cousin  who  was  present  to 
respond.  His  cousin  replied  by  describing  the  animal,  and  declaring  it  was 
not  the  animal  inquired  about,  but  was  an  animal  which  belonged  to  the  de- 
fendant. The  court  having  failed  to  instruct  the  jury  as  to  the  defendant's 
explanation  of  his  possession  when  called  in  question,  was  requested  by  de- 
fendant to  charge  the  jury  as  follows:  '*  If  you  find  from  the  evidence  that 
the  defendant  took  the  animal  mentioned  in  the  indictment,  and  if  you  fur- 
ther find  that  the  first  time  the  defendant's  right  to  said  animal  was  called 
in  question  he  gave  an  explanation  of  such  possession,  and  that  such  ex- 
planation was  reasonable,  then  you  are  instructed  that  it  devolves  upon  the 
State  to  prove  such  explanation  false,  and  a  failure  to  do  so  will  entitle  the 
defendant  to  an  acquittal."  Held,  that  the  refusal  to  give  the  charge  was 
error,  because  it  was  correct  in  principle,  and  the  explanation,  when  consid- 
ered in  connection  with  the  evidence  adduced,  was  reasonable.  Windham 
v«  State,  418. 
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41.  Failure  to  give  in  charge  tiie  law  of  circamstantial  evidence,  when  the 
State  relies  solely  upon  that  character  of  evidence  for  a  conviction,  is 
fundamental  error ;  and,  independent  of  the  question  whether  or  not  the 
omission  was  calculated  to  affect  the  result  of  the  trial,  is  cause  for  reversal. 
CoufU8  V.  State,  450. 

42.  "  Wilful,"  as  that  term  is  used  in  the  penal  statutes,  means  with  evil 
intent  or  legal  malice,  or  without  legal  ground  for  believing  the  act  to  be 
lawfuL  A  charge  which  defined  the  legal  meaning  of  the  word  '*  wilful" 
as  "  voluntarily  and  knowingly  "  was  erroneous.    Rose  v.  State,  470. 

48.  It  is  a  rule  well  settled  under  the  practice  of  this  State,  that,  upon  a 
charge  of  aggravated  assault,  an  accused  may  be  convicted  and  punished 
for  a  simple  assault.  The  rule  which  confines  the  State,  in  its  effort  to  estab- 
lish aggravated  assault,  to  evidence  in  support  of  the  aggravation  alleged  in 
the  indictment  will  not  preclude  a  conviction  for  simple  assault.  The  ag- 
gravation alleged  in  this  case  was  that  the  assault  was  made  upon  a  justice 
of  the  peace,  his  court  being  then  and  there  in  session.  The  proof  showed 
that  an  assault  was  committed  upon  the  justice,  but  not  in  his  court  Held^ 
that  the  conviction  was  authorized  by  the  indictment.  See  the  opinion  for 
a  charge  of  the  court  upon  the  question  held  correct  Milstead  v.  State^ 
400. 

44.  See  the  opinion  in  extenso  for  a  state  of  facts  under  which  the  trial 
court  sufficiently  charged  the  jury  to  the  effect  that,  if  they  believed  from 
the  evidence  that  the  defendant,  at  the  time  alleged  in  the  indictment,  as- 
saulted one  N.  under  such  circumstances  that,  if  he  had  killed  N.,  the  of- 
fense would  have  been  manslaughter,  and  that  while  making  such  assault 
he  accidentally  shot  and  killed  the  deceased,  he  should  be  convicted  of  man- 
slaughter. Note  also  that  the  facts  proved  did  not  raise  the  question  of 
negligent  homicide,  wherefore  special  charges  on  the  subject  were  properly 
refused.    Clark  v.  State,  495. 

45.  The  appellant  was  convicted  of  pulling  down  the  fence  of  one  A.,  with- 
out his  consent  The  proof  showed  that  appellant  was  a  tenant  of  A.'s  on 
land  separated  by  a  cross  fence,  which  A.  owned,  from  other  land  occupied 
by  C,  and  that,  to  recover  some  of  his  hogs  which  had  strayed  across  the 
fence  into  the  indosure  of  C,  the  appellant,  without  A.'s  consent,  pulled 
and  left  down  a  panel  of  the  fence.  It  was  also  proved  that  the  crops  had 
all  been  gathered  and  that  A.'s  field  contained  nothing  which  could  have 
been  injured  by  stock.  Under  this  state  of  proof  the  court  refused  a  special 
charge  to  the  effect  that  *'  the  fence  of  A.  would  in  law  be  the  fence  of 
defendant  and  if  the  fence  in  question  was  the  fence  of  said  A.,  but  inclosed 
defendant's  land,  defendant  would  have  the  right  to  let  down  said  fence  and 
call  his  hogs  into  the  field.''  Hdd,  that  in  refusing  the  special  charge  the 
court  erred,  because  the  appellant  was  a  joint  owner  with  A.  bf  the  fence 
during  his  tenancy,  and  had  the  same  rights  in  and  to  the  fence  that  A.  had. 
The  rule  that  a  joint  owner  of  a  fence  has  no  right  to  pull  down  or  injure 
the  same  without  the  consent  of  the  other  joint  owner,  will  not  authorize 
a  conviction  when,  in  a  case  like  the  present,  it  appears  that  no  injury  was 
nor  could  have  been  done,  and  that  the  purpose  of  the  accused  was  a  legiti- 
mate one.     Woodyard  v.  State,  516. 

46.  See  the  statement  of  the  case  for  a  state  of  proof  under  which  it  Is 
held  that  the  trial  court  erred  in  refusing  to  give  a  special  charge  to  the 
effect  that  if  the  defendant,  at  the  time  of  the  difficulty,  believed  that  he 
had  a  right  to  the  possession  of  the  animal  over  which  he  and  the  proee- 
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cator  had  the  dispute,  and  that  the  defendant  then  and  there  had  the  ] 
sion  of  the  animal,  he  would  have  the  right  to  protect  his  possession  by 
preventing  the  prosecutor  from  taking  the  said  animal  from  him.  Johnson 
▼.  Statey  545. 

47.  See  the  opinion  in  extenso  for  a  charge  of  the  trial  court  upon  the  de- 
fense of  temporary  insanity,  superinduced  by  the  immoderate  use  of  intoxi- 
cating liquor,  held  erroneous  because  calculated  to  mislead  the  jury  to  the 
prejudice  of  the  accused ;  and  note,  also,  a  special  charge  upon  the  subject 
which,  presenting  correctly  the  law  of  the  question,  was  erroneously  refused. 
Ward  V.  State,  664. 

48.  See  the  opinion  for  instructions  of  the  trial  court,  objected  to  because 
they  presented  an  issue  not  authorized  by  the  evidence.  Hdd^  that  if  the 
charges  were  unauthorized  by  any  evidence  in  the  case,  they  gave  the  de- 
fendant the  benefit  of  a  defense  to  which  he  was  not  entitled,  and,  as  they 
announce  the  correct  doctrine  upon  the  questions  they  treat,  the  defendant 
cannot  be  heard  to  complain.     Weaven*  v.  State^  647, 

CIRCUMSTANTIAL  EVIDENCE. 
See  Evidence,  8,  21,  23,  26,  87,  69. 
Pbacticb,  88. 

"CITIZEN." 

See  Definitions,  2. 

Petition  fob  Looal  Option  ELscnoK,  !• 

CITY  ORDINANCES. 

See  Municipal  Corpobationb,  4. 
Statutes  Construed,  8. 

COMMISSIONERS'  COURT. 

See  Authentication  of  Records. 

Local  Option  Law,  6  et  eeq.,  18  et  eeq. 

COMPLAINT. 

A  complaint  is  a  necessary  prerequisite  to  the  validity  of  a  prosecution  by 
information,  and  the  record  on  appeal  should  bring  up  the  complaint.  Bom 
V.  State,  470. 

CONFESSIONS. 

See  Evidence,  76,  77. 

1.  Confessions  of  a  prisoner  of  material  facts  tending  to  connect  him 
with  the  offense  charged,  even  though  made  in  custody  and  without  warn- 
ing, are  admissible  in  evidence  if  in  connection  therewith  he  make  state- 
ment of  facts  or  of  circumstances  that  are  found  to  be  true,  which  conduce 
to  establish  his  guilt.    Loyd  v.  State,  187. 

2.  A  witness  for  the  State,  who  on  the  stand  testified  to  certain  confes- 
sions made  to  him  by  the  accused,  testified  that  such  confessions  were  made 
on  the  day  that  the  accused  was  arrested,  but  that  he  was  unable  to  affirm 
that  they  were  made  before  or  after  the  arrest.  It  is  contended  on  behalf 
of  the  appellant  that  before  the  confessions  could  be  received  in  evidence  it 
devolved  upon  the  State  to  show  that  they  were  made  under  circumstances 
which  rendered  them  admissible.  Hdd,  that  the  converse  is  the  true  rule, 
the  burden  resting  upon  the  defense  to  establish  the  incompetency  of  the 
confession,  if,  upon  its  face,  it  does  not  appear  incompetent  WiUiamB  ▼. 
State,  276. 
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CONSENT. 

Bee  EviDENCB,  17,  2S. 
Thept,  14. 

CONSPIRACY. 

See  Evidence,  74. 
Practice,  80. 

CONSTITUTIONAL  LAW. 

1.  UDcler  a  proper  conetruction  of  the  eleventii  seGtion  of  the  BiU  of  Rigbta, 
which  proYideB  that  **A11  priaoners  shall  be  bailable  by  sufficient  suretieB, 
unless  for  capital  ofifenses  when  the  proof  is  evident,"  the  proof,  in  order 
to  authorize  the  refusal  of  bail,  must  show  clearly  and  conclusively  that 
the  accused,  acting  either  alone  or  in  concert  with  others,  committed  the 
capital  offense  charged.  See  the  opinion  for  a  definition  of  the  term  "evi- 
dent," as  used  in  this  connection ;  and  see  the  statement  of  the  case  for  evi- 
dence in  a  habeas  oorptis  proceeding  for  bail  under  an  indictment  for 
murder,  held  insufficient  to  autliorize  the  refusal  of  ball,  inasmuch  as  it  is 
not  "proof  evident**  of  the  appellant's  complicity  in  the  offense  charged. 
Ex  Parte  Boyett,  17. 

3.  As  heretofore  held  in  the  case  of  Lott  v.  The  State,  18  Texas  Ct. 
App.,  627,  a  constitutional  grand  jury  in  this  State,  since  the  adoption  of 
the  present  Constitution,  is  composed  of  twelve  men,  no  more  and  no  less; 
and  an  indictment  presented  by  thirteen  men  purporting  to  be  a  grand 
jury  is  a  nullity,  and  incompetent  to  confer  jurisdiction  upon  any  court. 
It  was  further  held  in  Lottos  case,  and  is  now  re-asserted,  that  such  objec- 
tion to  an  indictment  is  fundamental  and  jurisdictional,  and  can  be  urged 
in  the  trial  court  at  any  stage  of  the  proceedings,  or  in  this  court ;  or,  if  it 
affirmatively  appears  from  the  record  that  the  appellant  has  been  convicted 
of  a  felony,  without  being  indicted  therefor  by  a  legal  grand  jury,  this  court 
will  set  aside  tlie  conviction  and  dismiss  the  prosecution,  notwithstanding 
the  failure  of  the  appellant  to  interpose  the  objection.     McNeese  v.  State^  48. 

8.  The  record  entry  of  the  presentment  of  the  indictment  recites  the  fact 
that  it  was  presented  by  the  grand  jury,  ''thirteen  members  thereof  being 
present."  The  assistant  attorney-general,  on  behalf  of  the  State,  insists  that 
the  word  "thirteen"  in  the  entry  should  be  considered  and  treated  as  a 
clerical  mistake,  and  that  it  should  be  presumed  that  the  grand  jury  which 
returned  the  indictment  was,  in  fact,  composed  of  twelve  men.  But  AeW, 
that  the  authority  of  this  court  to  treat  verbal  or  grammatical  errors  as 
immaterial,  if  they  do  not  affect  the  sense,  cannot  be  extended  to  cases 
wherein  the  error  is  vit^l  and  goes  to  the  foundation  of  the  proceeding.    Id. 

4.  As  already  announced  in  Lott's  case,  18  Texas  Ct.  App.,  627,  and  in 
McNeese*s  case,  ante,  page  48,  a  constitutional  grand  jury  in  this  State  is 
composed  of  twelve  and  no  other  number  of  men,  and  an  indictment  pre- 
sented by  a  pretended  grand  jury  composed  of  any  other  number  is  a  nuUitr 
and  incapable  of  conferring  jurisdiction  upon  any  court  of  this  State,  and 
that  objection  to  such  an  indictment  is  fundamental  and  jurisdictional, 
available  at  any  stage  of  the  proceedings  in  the  lower  court,  even  without 
exception,  and  is  an  error  to  be  revised  by  this  court  upon  its  own  motion, 
if  apparent  of  record.     Smith  v.  State^  95. 

5.  The  record  discloses  that,  on  July  3,  1882,  in  the  district  court  of  Webb 
county,  where  the  indictment  was  found,  twelve  persons  who  had  been  pre- 
viously selected  as  grand  jurors  appeared  in  open  court  and  were  duly 
qualified,  iiDpaneled  and  organized  as  a  grand  jury  for  the  term,  and  that 
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one  G.  was  one  of  the  twelve  grand  jurors  thus  impaneled.  The  record  re- 
cites the  following  from  the  minutes  of  the  court,  as  of  date  July  10, 1882,  on 
irbich  day  the  grand  jury  had  been  in  session  at  least  six  days:  '*  And  now, 
on  this  day,  the  grand  jury,  through  their  foreman,  report  to  the  judge 
presiding  that  they  had  excused  one  of  their  number  (said  G.)  from  further 
attendance  on  their  meetings  at  this  term  of  the  court.  .  .  •  .  And  now 
on  this  day  came  into  open  court  the  grand  jury,  and  through  their  fore- 
man hand  to  the  judge  presiding  the  following  bills  of  indictment"  — 
including  the  indictment  in  this  case.  The  objection  urged  by  the  defense 
to  the  indictment  is  that  it  was  presented  by  a  grand  jury  whose  organ- 
ization and  autonomy  were  completely  destroyed  by  its  own  action  in  excus- 
ing one  of  its  members  from  further  service  during  the  term ;  or,  in  effect, 
that  the  indictment  was  presented  by  a  grand  jury  which,  in  violation  of 
the  Constitution,  was  composed  of  eleven  jurora,  and  was  therefore  incom- 
petent to  confer  jurisdiction  upon  the  court.  Held,  that  the  objection  as 
urged  to  the  validity  of  the  indictment  cannot  prevail,  because  the  authority 
to  permanently  excuse  fiom  service  a  single  grand  juror,  after  the  grand  jury 
is  organized  and  impaneled,  is  vested  neither  in  the  court  itself  nor  in  the 
grand  jury,  and  the  action  of  the  grand  jury  in  this  case,  in  excusing  the 
juror  G.  for  the  term,  was  a  nullity  and  absolutely  void,  and  did  not  operr 
ate  to  discharge  him.  Moreover,  under  the  law  of  this  State  nine  mem- 
bers of  a  grand  jury,  once  legally  organized,  constitute  a  quorum  ''to 
transact  business  and  present  bills,"  and  it  appears  by  the  recitals  in  the 
record  that  the  juror  G.  was  not  attempted  to  be  discharged  until  after  the 
presentation  of  this  indictment.     Id, 

6.  It  was  held  by  this  court  in  Parker's  case,  5  Texas  Ct.  A  pp.,  579,  that 
a  person  accused  of  a  criminal  offense  had  no  right,  after  the  presentment 
of  an  indictment  against  him,  to  inquire,  by  writ  of  habeas  corpus,  into  the 
constitutionality  of  the  law  under  which  he  was  arrested,  and  that  his  only 
means  of  testing  that  question  was  by  trial  in  the  appropriate  court.  Since 
the  rendition  of  that  decision  the  United  States  supreme  court,  in  Ex  parte 
Siehold,  100  U.  S.,  871,  has  held  otherwise,  and  announced  the  contrary  rule 
that  not  only  after  indictment,  but  even  after  conviction,  the  writ  of  habeas 
<x}rpus  is  available  to  inquire  into  the  constitutionality  of  the  law  under 
which  the  applicant  was  indicted  and  tried ;  and  that  if  the  law^  is  determined 
to  be  unconstitutional,  the  prisoner  should  be  discharged,  no  matter  what 
may  be  the  status  of  his  case.  Without  concurring  in  the  logic  of  this  doc- 
trine, this  court  adopts  it,  and,  to  harmonize  its  rulings  therewith,  overrules 
Parker's  case,  siipra.    Ex  Parte  Mato,  112. 

7.  The  applicant  in  this  case,  who  was  held  in  custody  under  an  indictment 
charging  him  with  theft,  sought  his  discharge  by  means  of  the  writ  of 
habeas  corpus,  upon  the  ground  that  the  term  of  the  district  court  at 
which  the  indictment  was  preferred  against  him  was  held  without  authority 
of  law,  because,  1.  The  said  terra  of  the  district  court  was  fixed  by  the  dis- 
trict judge  and  not  by  legislative  enactment.  2.  Because  the  acts  of  the 
Legislature  purporting  to  confer  upon  district  judges  authority  to  fix  the 
times  for  holding,  and  the  terms  of,  the  district  court  in  newly  organized 
counties,  whenever  any  unorganized  county  in  their  district  should  become 
organized,  was  unconstitutional  and  void,  such  acts  being  an  effort  on  the 
part  of  the  Legislature  to  delegate  a  power  it  alone  could  exercise.  The  act 
thus  called  in  question,  eutitled  *•  An  act  to  authorize  district  judges  to  fix 
times  for  holding  courts  in  newly  organized  counties,"  approved  April  25, 
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CONSTITUTIONAL  LAW  ^continued. 

1883,  provides  as  follows:  "Whenever  any  unorganized  county  within  this 
State  has  become  organized,  there  being  no  time  fixed  by  law  for  holding 
district  court  in  such  counties,  the  district  judge  in  whose  judicial  district 
such  county  is  situated  shall  fix  times  to  hold  at  least  two  terms  of  ooart 
each  year  in  each  of  such  counties  by  a  written  declaration  to  be  forwarded 
by  the  district  judge  to  the  district  clerk  of  the  county,  and  by  him  spread 
on  the  minutes  of  the  district  court.  When  the  times  are  so  fixed,  they 
shall  not  be  changed  except  by  an  act  of  the  Legislature."  (Acts  Called 
Session,  17th  Leg.,  p.  4.)  Held,  that  the  act  in  question  is  not  repugnant  to 
section  1  of  article  II  of  the  Constitution ;  it  is  not  a  delegation  by  the  Leg- 
islature of  legislative  power,  but  is  an  enactment  by  the  Legislature,  though 
dependent  for  its  operative  force  upon  a  future  contingency,  and  is  there- 
fore an  exercise  of  legislative  power  within  the  scope  of  the  Constitution.    IcL 

8.  Articles  10  and  19  of  the  Constitution  have  no  application  whatever  to 
proceedings  had  in  criminal  cases  after  tried  and  conviction.  LoydT,  State^ 
187. 

9.  The  act  of  the  Legislature  of  this  State  known  as  the  "Local  Option 
Law  "  is  a  constitutional  law,  such  as  the  Legislature  had  full  power  to  enact 
under  section  20  of  article  XVI  of  the  State  Constitution.  See  the  opinion 
in  extenso  for  a  discussion  of  the  question,  and  a  review  of  the  authorities 
thereon.    Ex  Parte  Lynriy  298. 

10.  The  constitutionality  of  the  "  Local  Option  *'  Law  was  maintained  by 
this  court  in  the  case  of  Ex  Parte  Lynn,  ante,  page  293,  and  it  is  here  reas- 
serted. It  is  not  in  violation  of  section  18  of  the  Bill  of  Rights  of  this 
State,  but  is  a  law  which  the  Legislature  had  the  constitutional  power  to 
enact    Steele  v.  State,  425. 

11.  A  constitutional  grand  jury  of  this  State,  such  as  alone  is  competent  to 
return  a  valid  indictment,  is  composed  of  the  exact  number  of  twelve  per- 
sons. See  the  opinion  in  extenso  for  the  subject  discussed  and  elaborated, 
and  note  the  approval  of  the  decision  in  the  case  of  Lott  v.  The  State,  18 
Texas  Ct.  App.,  627.    Rainey  v.  State,  479. 

12.  Note  the  approval  of  the  rule  laid  down  in  Lott*s  case,  supra,  to  the 
effect  that,  notwithstanding  the  failure  of  the  Code  to  authorize  a  motion  to 
quash  an  indictment  upon  the  ground  of  such  illegal  organization  of  the 
grand  jury  which  presented  it,  objection  either  by  motion  to  quash  or  in 
arrest  of  judgment  is  available  as  against  the  indictment    Id. 

18.  Challenge  to  the  array  of  the  grand  jury  upon  the  ground  that  it  was 
composed  of  another  than  the  constitutional  number  of  twelve  persons  is 
not  authorized  by  article  877  of  the  Code  of  Procedure,  when  independently 
construed,  nor  when  construed  in  connection  with  articles  878,  880  and  881. 
Indeed,  in  view  of  the  constitutional  provision  restricting  the  membership 
of  the  grand  jury  to  twelve  persons,  it  is  beyond  the  power  of  the  Legislsr 
ture  to  enact  a  law  requiring  such  a  cliallenge,  inasmuch  as  one  accused  of 
a  felony  can  only  be  held  to  answer  to  an  **  indictment'*  (Bill  of  Rights,  sec- 
tion 10),  and  an  indictment  can  only  be  presented  by  a  constitutional  grand 
jury.    Id. 

14.  It  is  insisted  in  behalf  of  the  State  that  the  objection  to  the  indict- 
ment, being  raised  for  the  first  time  In  this  court,  comes  too  late.  Held,  that 
the  position  is  not  well  taken.  No  objection  can  come  too  late  which  dis- 
closes that  a  person  has  been  put  to  answer  for  crime  in  a  manner  violative 
of  his  legal  and  constitutional  rights.  A  valid  indictment  is  an  indispensable 
prerequisite  to  a  legal  prosecution  for  a  felony,  and  if  it  be  affirmatively  dia- 
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CONSTITDTIONAL  Jj AW— continued, 

'  dosed  by  the  record  that  the  pretended  indictment  was  returned  by  an  un- 
authorized body  of  men,  assuming  to  act  as  a  grand  jury,  all  the  acts  of  such 
a  body  must  be  held  void,  and  no  laches  of  the  accused  will  cure  the  irregu- 
larity. The  Legislature,  therefore,  even  had  it  been  so  disposed,  had  no 
power  to  inyest  the  courts  of  this  State  with  jurisdiction  to  try  for  felony  in 
any  manner  other  than  that  prescribed  by  the  (Constitution.    Id, 

15.  The  eflfect  of  article  357  of  the  Code  of  Criminal  Procedure,  which 
provides  that  *'the  jury  commissioners  shall  select  from  the  citizens  of  the 
different  parts  of  the  county  sixteen  persons  to  be  summoned  as  grand 
jurors  for  the  next  term  of  the  district  court,"  especially  when  construed  in 
connection  with  article  876  of  the  same  Code,  cannot  be  held  to  authorize 
the  organization  of  a  grand  jury  composed  of  any  number  of  persons  not 
less  than  twelve  nor  more  than  sixteen.  Such  a  construction  is  not  only 
unwarranted  by  the  language  of  the  act,  but,  if  it  were  inevitable,  it  would 
be  without  binding  force,  in  view  of  the  twenty-ninth  section  of  the  Bill  of 
Bights,  which  declares,  in  effect,  that  the  Constitution  is  the  paramount  law 
of  this  State,  and  that  ite  provisions  shall  prevail  over  all  conflicting  legis- 
lative enactments.    Id, 

16.  To  obviate  the  objection  that  the  grand  jury  which  presented  the 
indictment  was  composed  of  thirteen  persons,  the  State  insists  that  one  of 
the  thirteen  persons  can  be  treated  as  an  intruder,  and  that  it  was  the  duty 
of  the  accused,  at  the  proper  time,  to  except  to  the  indictment  under  the 
second  subdivision  of  article  523  of  the  Code  of  Criminal  Procedure,  upon 
the  ground  that  some  person  not  authorized  by  law  was  present  when  the 
grand  jury  was  deliberating,  or  was  voting  upon  the  accusation  against  him« 
Held,  that  the  position  is  without  merit,  because  the  convocation  of  a  valid 
panel  of  a  grand  jury  is  an  indispensable  precedent  to  any  proceeding  on 
the  part  of  the  accused,  and  a  valid  panel  is  composed  of  twelve  and  not 
thirteen  members.  Note  the  queers  of  the  court  as  to  which  of  the  thirteen 
persons  composing  an  illegal  panel  could  be  objected  to  as  an  intruder,  and 
note  also  the  suggestion  that  it  would  be  beyond  the  power  of  the  Legisla- 
tore  to  authorize  the  trial  court  to  legalize  a  grand  jury  which,  under  the 
Constitution,  is  illegal,  by  permitting  the  defendant  to  designate  which  of 
the  members  of  the  panel  in  excess  of  the  constitutional  number  should  be 
treated  as  intruders.    Id. 

OONSTEUCTION  OF  TERMa 
See  Escape,  8. 

CONTINUANCE. 

1.  See  the  statement  of  the  case  for  evidence  set  forth  in  an  application 
for  a  continuance,  which,  in  view  of  the  sufficiency  of  the  application  in  all 
other  respects,  entitled  the  defendant  to  a  continuance.    Adams  v.  State,  1. 

2.  The  trial  court  has  no  power  to  adjourn  the  hearing  of  testimony  in 
a  case  on  trial  from  the  court-house  to  the  house  of  a  witness  detained  by 
illness,  and  to  compel  the  defendant  to  accompany  the  court  and  jury  to 
such  house  for  the  purpose  of  obtaining  the  testimony  of  the  witness. 
It  is,  therefore,  no  answer  to  an  application  for  a  continuance,  based  upon 
the  absence  of  the  sick  witness,  that  the  defendant  declined  to  go  to  the 
witness's  house  with  the  court  and  jury  for  the  purpose  of  obtaining  the  evi- 
dence of  the  witness.  All  proceedings  in  a  trial  should  be  had  at  the  court- 
house.   Id, 
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CONTINUANCE — continued. 

8.  Bill  of  exo^ions  must  be  duly  resenred  to  tiie  raliDg  of  the  trial  ooort 
refusing  an  application  for  a  continuance ;  otherwise  such  ruling  will  not 
be  reviewed  bj  this  court.    Imoiu  v.  StcUe,  79. 

4.  Continuance  was  applied  for  in  this  case  to  produce  a  witness  to  testify 
that,  when  the  defendants  began  living  together,  they  had  informatioD  to 
the  effect  that  Ihe  spouse  of  the  married  offender  was  dead,  and  tliac  they 
believed  Buch  information.  But  held,  in  view  of  other  evidence  to  the  effect 
that  the  offenders  continued  to  live  together  in  adultery  after  they  aeoer- 
taioed  that  the  said  spouse  was  not  dead,  the  absent  testimony  was  inuna- 
terial,  and  was  uot  calculated  to  change  the  result  of  the  trisd ;  wherefore 
the  refusal  of  the  continuance  was  not  error.     Hildreth  v.  State,  195. 

5.  Depositions  in  criminal  causes,  though  unknown  at  common  law,  are 
authorized  by  the  Code  of  this  State.  But  in  order  to  avail  himself  of  that 
manner  of  proof,  the  defendant,  as  a  prerequisite  to  obtain  a  commission  to 
take  depositions,  must  file  an  affidavit  which  in  all  respects  complies  with 
the  requirements  of  article  764  of  the  Code  of  Criminal  Procedure.  To  make 
and  file  such  an  affidavit  is  as  essential  to  due  diligence  in  seeking  a  contin- 
uance for  the  want  of  the  depositions,  as  it  is  to  a|>ply  for  process  for  a  wit- 
ness  who  is  within  the  jurisdiction  of  the  court.  See  the  statement  of  the 
case  for  an  affidavit  held  insufficient.    Adams  v.  State,  250. 

6.  Bill  of  excei>tions  is  an  indispensable  predicate  to  the  review  by  this 
court  of  the  action  of  the  trial  court  refusing  an  application  for  continu- 
ance.    Young  v.  State,  536. 

7.  See  the  statement  of  the  case  for  absent  testimony  set  forth  in  an  f4>pli- 
cation  for  a  continuance  heUi  not  to  authorize  a  continuance,  when  consid- 
ered in  connection  with  the  evidence  adduced  on  the  trial  Weaver  v.  Stale, 
647. 

CONSULS  OF  THE  UNITED  STATES. 

Article  762  of  the  CJode  of  Criminal  Procedure  provides  that  **  The  rules 
prescribed  in  civil  cases  for  taking  depositions  of  witnesses  shall,  as  to  the 
manner  and  form  of  taking  and  returning  the  same,  govern  in  criminal 
actions,  when  not  in  conflict  with  the  requirements  of  this  Code."  An 
objection  to  depositions,  that  they  were  taken  and  returned  by  an  officer 
not  authorized  by  law,  is  an  objection  which  goes  to  the  manner  and  form 
of  taking  and  returning  depositions.  Held,  that  in  absence  of  a  provision 
in  tlie  Code  of  Criminal  Procedure  prescribing  the  rules  of  taking,  in  crim- 
inal cases,  the  depositions  of  witnesses  residing  beyond  the  limits  of  the 
United  States,  the  rules  prescribed  in  civil  cases  (R.  S.,  art.  2236)  obtain; 
and  as  those  rules  designate  a  consul  of  the  United  States  as  an  officer 
qualified  to  act  in  civil  cases,  he  is  likewise  qualified  to  act  in  criminal 
cases  —  the  said  article  of  the  Revised  Statutes  not  being  in  conflict  with 
the  Code  of  Criminal  Procedure.     Adams  v.  State,  250. 

'*  COOLING  TIME." 

It  is  a  rule  of  law  applicable  to  this  class  of  cases  that,  "however  great 
the  provocation  may  have  been,  if  there  be  sufficient  time  for  the  passion  to 
subside  and  for  reason  to  interpose,  the  homicide  will  be  murder.  But  if 
the  wound  was  given  by  the  prisoner  while  smarting  under  a  provocation 
po  recent  and  so  strong  that  the  prisoner  might  be  considered  as  not  beins: 
at  the  moment  the  master  of  his  own  understanding,  the  offense  will  lie 
manslaugliter.''  Under  this  rule,  the  proof  in  this  case  showing  that,  after 
C.  was  made  to  release  his  hold  upon  deieudaut,  some  two  or  three  minutes 
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'•COOLING  TIME"— continued. 

elapsed  before  defendant  fired,  the  court  should  have  submitted  to  the  jury 
tb.e  question  of  '*  cooling  time,"  in  connection  with  the  charge  upon  man- 
slaughter.    Wadlington  v.  State,  266. 

CORROBORATING  TESTIMONY. 

It  was  proved  upon  the  trial  of  this  case  that  the  two  Staters  witnesses 
Tv-ho  testified  to  the  defendant's  inculpatory  acts  had  been  employed  and 
paid  by  third  parties  to  spy  upon  the  defendant's  conduct  of  his  drug  busi- 
ness, and  to  ascertain  whether  or  not  he  sold  intoxicating  liquors,  and  that 
they  were  furnished  with  expense  money  by  the  said  third  parties  to  enable 
them  to  purchase  intoxicating  liquors  of  the  defendant,  and  thereby  qualify 
themselves  to  testify  for  the  State  in  the  prosecution  of  the  defendant. 
Qucere^  were  not  the  two  witnesses  who,  by  their  employment  and  acts,  pro- 
cured the  defendant  to  violate  the  law,  accomplices  within  the  meaning  of 
the  law  which  requires  the  corroboration  of  an  accomplice  as  a  prerequisite 
to  conviction  upon  his  testimony?    Steele  v.  State^  425, 

DECLARATIONS. 

See  Charge  of  thb  Court,  28. 
Evidence,  33,  34,  84. 
Practice,  80. 
Declarations  of  a  co-conspirator,  made  in  the  absence  of  the  defendant, 
and  after  the  consummation  of  the  conspiracy,  are  not  admissible  in  evi- 
dence against  the  defendant.     See  the  opinion  in  extenso  for  evidence  of 
such  character,  the  admission  of  which  is  held  error.     Ricks  v.  State,  308. 

DEFINITIONS. 

1.  If  an  offense  is  made  to  depend  upon  the  fact  that  it  is  wilfvlly  done, 
it  is  necessary  for  the  trial  judge  to  define  the  word  "  wilful"  in  his  charge 
to  the  jury.  The  trial  judge,  in  this  case,  defined  the  word  as  follows:  •*  By 
wilfxdly  as  used  in  this  charge  is  meant  that  the  act  was  done  without  rea- 
sonable ground  to  believe  the  act  of  taking  waa  lawful."  Held,  correct. 
Owens  V.  State,  242. 

2.  It  is  objected  to  the  petition  in  this  case  that  it  fails  to  state  that  the 
petitioners  are  qualified  voters  of  Milam  county.  Tlie  petition  is  addressed 
to  the  commissioners'  court  of  Milam  county,  Texas,  and  states  that,  **the 
undersigned,  citizens  of  said  county,'' etc.  **  Citizen,"  as  defined  by  Web- 
ster, is  *•  a  person,  native  or  naturalized,  who  has  the  privilege  of  voting  for 
public  officers,  and  who  is  qualified  to  fill  offices  in  the  gift  of  the  people." 
Held  that,  while  the  right  to  vote  and  the  right  to  hold  office  are  not  always 
necessary  constituents  of  citizenship,  still  the  commonly  accepted  meaning 
of  the  word  '*  citizen  "  conveys  the  idea  of  a  qualified  voter;  and,  therefore, 
the  petition  in  this  respect  is  sufficient.     Ex  Parte  Lynn,  293. 

3.  The  sale  or  gift  of  intoxicating  liquor  to  a  person  under  the  age  of 
twenty-one  years,  without  the  written  consent  of  the  parent  or  guardian 
of  such  minor,  or  other  person  standing  in  the  place  of  such  parent  or 
guardian,  is  a  penal  offense  in  this  State,  under  the  provisions  of  article  376 
of  the  Penal  Code.  *'  Parent,"  in  common  parlance,  signifies  father  or 
mother,  and,  by  exi)ress  provision  of  article  22  of  the  Penal  Code  of  this 
State,  is  made  to  include  both  male  and  female.  "Father"  or  "mother," 
therefore,  is  not  equivalent  to  the  statutory  word  "  parent;"  and  an  infor- 
mation does  not  negative  the  consent  of  the  "parent"  by  using  the  term 
**  father"  in  the  stead  of  "  parent."    The  general  rule  is  that  the  indictment 
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DEFINITIONS  —  continued. 

or  information  should  follow  and  conform  to  the  statute  denouncing  tfie 
offense.  When  other  words  are  used,  the  words  substituted  must  be  equiva- 
lent to  the  statutory  terms,  or  be  of  a  more  comprehensive  and  extensive 
signification.    Lantznester  v.  State,  820. 

4.  When  the  crirainal  nature  of  the  act  denounced  by  statute  depends  upon 
the  fact  that  it  was  *'  wilfully  "  done,  it  is  incumbent  upon  the  trial  court  to 
embrace  in  its  charge  to  the  jury  a  correct  definition  of  the  term  **  wilfuL** 
Layd  v.  State,  821. 

5.  The  legal  meaning  of  the  word  **  wilful"  is  **  with  evil  intent  or  l^;al 
malice,  or  without  legal  ground  to  believe  the  act  to  be  lawful."  See  the 
opinion  in  extenso  for  a  charge  of  the  court  held  to  respond  substantially  to 
the  correct  definition  of  the  term  "  wilful,"  though  not  as  explicit  as  a  special 
charge  which  was  refused.    Id. 

6.  Article  8229  of  the  Revised  Statutes  provides:  «It  shall  be  the  duty 
of  the  court,  at  its  first  regular  session  after  the  filing  of  such  petition  (for 
an  election  under  the  local  option  law)  with  the  clerk  thereof,  to  order  an  elec- 
tion," etc.  The  petition  in  this  case  was'  not  filed  until  the  first  day  of  the 
term  of  the  commissioners*  court  at  which  the  election  was  ordered,  but  it 
was  filed  before  the  court  actually  met  and  convened.  The  objection  urged 
was  that  the  petition  was  not  filed  in  time  to  authorize  action  by  the  court 
at  that  time.  Held,  that  the  objection  is  not  well  taken.  "Term,"  when 
used  with  reference  to  a  court,  signifies  the  space  of  time  during  which  the 
court  may  hold  a  session.  A  ''session"  signifies  the  time  during  the  term 
in  which  the  court  sits  for  the  transaction  of  business,  and  it,  the  session, 
commences  when  the  court  convenes  for  the  term  and  continues  until  final 
adjournment  either  before  or  at  the  expiration  of  the  term.  As  illustrating 
the  distinction  between  a  term  and  a  session  of  court,  see  the  Revised  Stat- 
utes, articles  1129,  1178,  1175,  1525.     Lipari  v.  State,  431. 

7.  '*  Wilful,"  as  that  term  is  used  in  the  penal  statutes,  means  with  evil 
intent  or  legal  malice,  or  without  legal  ground  for  believing  the  act  to  be 
lawful.  A  charge  which  defined  the  legal  meaning  of  the  word  "wilful** 
as  "voluntarily  and  knowingly "  was  erroneous.    JRose  v.  State^  470. 

DELEGATION  OF  LEGISLATIVE  POWER. 
See  Constitutional  Law,  7. 
Habeas  Corpus,  4. 

DEPOSITIONS. 

1.  Depositions  in  criminal  causes,  though  unknown  at  common  law,  are 
authorized  by  the  Code  of  this  State.  But  in  order  to  avail  himself  of  that 
manner  of  proof,  the  defendant,  as  a  prerequisite  to  obtain  a  commission 
to  take  depositions,  must  file  an  afildavit  which  in  all  respects  complies 
with  the  requirements  of  article  764  of  the  Code  of  CrimiAal  Procedure. 
To  make  and  file  such  an  affidavit  is  as  essential  to  due  diligence  in  seeking  a 
continuance  for  the  want  of  the  depositions,  as  it  is  to  apply  for  process  for 
a  witness  who  is  within  the  jurisdiction  of  the  coui*t.    Adams  v.  State^  250. 

2.  Article  762  of  the  Code  of  Criminal  Procedure  provides  that  "  The  rules 
prescribed  in  civil  cases  for  taking  depositions  of  witnesses  shall,  as  to  the 
manner  and  form  of  taking  and  returning  the  same,  govern  in  criminal  ac- 
tions, when  not  in  confiict  with  the  requirements  of  this  Code."  An  objec- 
tion to  depositions,  that  they  were  taken  and  returned  by  an  officer  not 
authorized  by  law,  is  an  objection  which  goes  to  the  manner  and  form  of 
taking  and  returning  depositions.     Held,  that  In  absence  of  a  provision 
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DEPOSITIONS  —  continued. 

in  the  Code  of  Criminal  Procedure  prescribing  the  roles  of  taking,  in  crim- 
inal cases,  the  depositions  of  witnesses  residing  beyond  the  limits  of  the 
United  States,  the  rules  prescribed  in  civil  cases  (R.  S.,  art  2226)  obtain ;  and 
as  those  rules  designate  a  consul  of  the  United  States  as  an  officer  qualified 
to  act  in  civil  cases,  he  is  likewise  qualified  to  act  in  criminal  cases — the 
said  article  of  the  Revised  Statutes  not  being  in  conflict  with  the  Code  of 
Criminal  Procedure.    Id, 

diij:g£nck 

Depositions  in  criminal  causes,  though  unknown  at  common  law,  are 
authorized  by  the  Code  of  this  State.  But  in  order  to  avail  himself  of  that 
manner  of  proof,  the  defendant,  as  a  prerequisite  to  obtain  a  commission  to 
take  depositions,  must  file  an  affidavit  which  in  all  respects  complies  with 
the  requirements  of  article  764  of  the  Code  of  Criminal  Procedure.  To 
make  and  file  such  an  affidavit  is  as  essential  to  due  diligence  in  seeking  a 
continuance  for  the  want  of  the  depositions,  as  it  is  to  apply  for  process  for 
a  -witness  who  is  within  the  jurisdiction  of  the  court.  See  the  statement  of 
the  case  for  an  affidavit  held  insufficient.    Adame  v.  StatSt  260. 

DISCHARGE  OF  THE  GRAND  JURY. 
See  Constitutional  Law,  6. 
Grand  Juby,  4. 

DISTRICT  AND  COUNTY  COUBTa 

1.  The  county  of  Edwards  becoming  an  organized  county  in  October,  1888, 
the  judge  of  the  judicial  district  in  which  it  is  situated,  on  the  12th  day  of 
February,  1884,  dispatched  to  the  district  clerk  of  the  said  county  a  written 
notice  fixing  the  terms  of  court  in  said  county  to  commence  on  Monday^ 
the  7th  day  of  July,  1884,  and  Monday,  the  15th  day  of  December,  1884.  On 
the  18th  day  of  the  May  following,  another  written  order  or  declaration  of 
said  judge  was  spread  on  the  minutes  of  the  said  district  court,  directing 
that  a  term  of  the  district  court  of  Edwards  county  would  convene  on  the 
7th  day  of  July,  1884.  It  was  the  term  of  court  held  by  virtue  of  this  last 
order  that  is  complained  of.  Held,  that,  as  the  7th  day  of  July,  1884,  fell  ou 
Tuesday  instead  of  Monday ,  the  second  order  does  not  operate  a  material 
change  in  the  first  order,  inasmuch  as  both  provided  that  the  court  should 
convene  on  the  7th  day  of  July,  1884.  The  second  was  not  a  new  order 
fixing  the  term  of  court,  but  an  order  correcting  the  first,  so  as  to  designate 
by  its  proper  name  the  day  on  which  the  7th  of  July,  1884,  fell.  The  objec- 
tion is  hypercritical.     Ex  Parte  Mato,  112. 

2.  The  information  in  this  case,  charging  the  defendants  with  adultery, 
was  filed  in  the  district  court  of  Titus  county  on  the  2d  day  of  November, 
1882,  at  which  time  the  said  district  court  was  vested  with  jurisdiction  of  all 
misdemeanor  cases  of  which,  under  the  general  law,  the  county  courts  had 
jurisdiction.  Pending  the  trial  of  the  case,  the  act  of  the  Legislature  of 
April  18,  1883,  transferring  to  and  vesting  in  the  county  court  of  Titus  county 
jurisdiction  in  all  such  misdemeanors,  went  into  effect,  and  the  information 
and  all  papei-s  in  this  cause  were  transferred  by  order  of  the  said  district 
court  to  the  said  county  court,  in  which  this  trial  and  conviction  were  sub- 
sequently had.  Held  that,  in  the  first  instance,  the  information  was  prop- 
erly filed  in  the  district  court  then  having  original  jurisdiction  of  the  offense 
charged,  and  that  its  subsequent  transfer  to  the  county  court,  after  jurisdic- 
tion over  such  misdemeanors  had  been  vested  in  it,  was  both  regular  and 
correct    HUdrethy.  State,  196. 
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DISTRICT  COURT  OF  KINNEY  COUNTY. 
See  JuRzsMcnoN  op  District  Courts. 

DISTRICT  COURT  OF  VAL  VERDE  COUNTY. 
See  Jurisdiction  op  District  Courts. 

ELECTION. 

See  Local  Option  Law,  3.  14  et  9eq, 

Petition  for  Local  Option  Election. 

1.  While  the  article  of  the  Revised  Statutes  (8327)  which  provides  for  aa 
election  under  the  provisions  of  the  local  option  law  requires  that,  as  a  basis 
for  the  order  of  the  commissioners^  court,  calling  such  election,  there  shall 
be  filed  a  petition  signed  by  fifty  qualified  voters  of  the  county  in  which 
the  election  is  design^  to  be  held,  it  does  not  prescribe  any  of  the  requisites 
of  such  petition.  Inasmuch  as  no  particular  allegations  or  statements  are 
required,  a  petition  is  sufficient  if  it  expresses  in  an  intelligible  manner  the 
desire  of  the  petitioners  that  an  election  under  the  provisions  of  the  **  Local 
Option  Law  "  be  held  within  the  limits  therein  defined.     Ex  Parte  Lytnij  293. 

2.  See  the  statement  of  the  case  for  an  order  of  the  commissioners* 
court  providing  tor  the  holding  of  an  election  under  the  "local  option"  law 
held  sufficient  to  show  that  the  purpose  of  the  election  was  to  determine  the 
prohibition  of  the  sale  of  intoxicating  liquors.     Lipari  v.  State,  431. 

8.  If  an  election  under  the  "local  option  "law  results  in  favor  of  pro- 
hibition, it  is  sufficient  for  the  order  declaring  the  result  to  state  that  fact 
and  to  prohibit  the  sale  of  intoxicating  liquors  (except  for  certain  purposes 
specified  in  the  statute)  within  the  limits  of  the  locality.  It  was  not  essen- 
tial to  the  sufficiency  of  the  order  that  it  should  declare  that  the  prohibi- 
tion should  continue  until  such  time  as  the  qualified  voters  of  the  locality, 
by  a  majority  vote,  at  an  election  held  therefor,  should  decide  otherwise. 
Such  limitation  is  fixed  by  law,  and  cannot  be  affected  by  the  order  of  the 
oouft.    Id, 

4.  The  fact  that  an  election  under  the  "local  option"  law  was  held  in  a 
justice's  precinct,  by  virtue  of  an  order  of  the  commissioners'  court,  on  the 
same  day  that  the  county  election  on  the  question  of  prohibition  was  held, 
did  not  invalidate  the  county  election.    Id, 

ESCAPE. 

See  Habeas  Corpus,  2. 

Jurisdiction  op  the  Court  op  Appeals,  1. 

1.  Escape  of  a  defendant  pending  his  appeal  from  a  felony  conTiotion 
operates  to  oust  the  jurisdiction  of  the  court  of  appeals,  and  npon  the 
fact  of  such  escape  being  made  to  appear  this  court  has  no  option  but  to 
sustain  a  motion  to  dismiss  the  appeal.  The  order  of  dismissal,  however. 
will  be  set  aside  when  it  is  shown  that  the  defendant  returned  voluntarily 
to  custody  within  ten  days.     Loyd  v.  State,  187. 

2.  Article  846  of  the  Code  of  Criminal  Procedure  requires  that,  when 
the  escape  of  a  convicted  felon  occurs,  pending  his  appeal,  the  sheriff  who 
had  him  in  custody  shall  report  the  fact,  under  oath,  to  the  district  or 
county  attorney  of  the  county  in  which  the  conviction  was  had,  who  shall 
forthwith  forward  such  report  to  the  attorney-general  at  the  branch  of  this 
court  to  which  the  transcript  in  the  case  was  sent ;  which  report  shall  be 
sufficient  evidence  of  the  fact  of  such  escape,  to  authorize  the  dismissal  of 
the  appeal.  Held,  that  the  article  cited,  properly  construed,  requires  that 
the  sheriiTs  report  of  the  escape  of  the  defendant,  in  order  to  be  aaffictent, 
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ESCAPE  —  continued, 

must  set  forth  the  facts  and  oircunistanQes  constituting  the  escape,  and  not 
state  merely  his  own  conclusions  or  impressions.     Id, 

3.  Article  10  of  the  Penal  Code  provides  as  follows:  **  Words  which  have 
their  meaning  specially  defined  shall  be  understood  in  that  sense,  though  it 
be  contrary  to  their  usual  meaning,  and  all  words  used  in  this  Code,  except 
where  a  word,  term  or  phrase  is  specially  defined,  are  to  be  taken  and  con- 
strued in  the  sense  in  which  they  are  understood  in  common  language, 
taking  into  consideration  the  context  and  subject-matter  relative  to  which 
they  are  employed."  Tested  by  this  rule  the  word  **  escape,"  as  used  in  arti- 
cles 845  and  846  of  the  Code  of  Criminal  Procedure,  means  that  the  prisoner 
has  "actually  and  completely  withdrawn  himself  from  custody."  and  ''has 
got  free  and  gone  at  large."  Such  an  escape  is  not  made  manifest  by  an  ofift- 
cer^s  report  which  recites  that  the  defendant  broke  jail  and  was  captured  two 
or  three  hundred  yards  distant  from  the  jail,  and  was  returned  thereto 
within  fifteen  or  twenty  minutes  after  he  broke  jail.     Id, 

4.  The  court  of '  appeals  can  resume  jurisdiction  of  an  appeal  dismissed 
because  of  the  escape  of  the  appellant  from  custody  after  his  conviction, 
and  pending  his  appeal,  only  when  it  is  made  clearly  to  appear  that  the  ap- 
pellants return  to  custody  was  voluntary  and  not  compvJsoryf  and  that  it 
was  made  within  ten  days.     Id. 

5.  It  was  within  the  legitimate  power  of  the  Legislature  to  declare  that 
the  escape  of  a  prisoner,  convicted  of  a  felony,  pending  his  appeal,  operates 
as  an  abandonment  of  his  appeal.    Id, 

EVIDENCE. 

See  Bail  Bond,  1.  Insanity,  1,  8. 

Burglary.  Malicious  Mischief,  4. 

Consuls  op  the  United  States.       Manslaughter,  4. 
Continuance,  5.  Possession  op  Recently  Stolen 

Corroborating  Testimony:  Property. 

Deposition,  1,  2.  Scire  Facias,  1. 

Indictment,  28. 

1.  The  slander  charged  in  the  indictment  in  this  case  consisted  in  the 
declaration  by  the  accused  that  a  certain  unmarried  female  was  a  whore. 
The  court  rejected  the  testimony  of  three  witnesses  to  the  effect  that  they 
knew  that  the  said  female  and  one  John  C,  in  January,  1884,  had  illicit 
carnal  intercourse  with  each  other,  and  that  they,  the  said  witnesses,  in- 
formed the  accused  of  their  knowledge  of  the  fact,  prior  to  the  time  that 
he  made  the  said  declaration  that  she  was  a  whore.  Held  that  the  exclusion 
of  this  proof  was  error,  because,  while  insufficient  of  itself  to  establish  the 
general  charge  that  the  impugned  female  was  a  whore,  it  tended  in  that 
direction ;  and  the  general  rule  is,  that,  in  a  general  charge  of  this  charac- 
ter, every  act  of  unlawful  commerce  will  tend  to  establish  its  truth,  and, 
consequently,  is  legitimate  evidence.     Lhxke  v.  State,  14. 

2.  The  rejected  evidence  was  otherwise  admissible  upon  the  issue  of  the 
intent  of  the  accused  in  uttering  the  alleged  slander  —  t.  e.,  whether  he  did 
so  maliciously  or  wantonly,  or  having  good  reason  to  believe  it  was  true.  Id, 

8.  When  the  evidence  in  a  criminal  trial  is  conflicting,  and  there  is  suffi- 
cient, if  believed,  to  prove  the  case  of  the  State,  the  jury  being  the  exclu- 
sive judges  of  the  credibility  of  the  testimony,  their  verdict  will  not  be  set 
aside,  unless  it  clearly  appears  to  be  wrong.    Lane  v.  State,  54. 
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BSTLDESCE  — continued,    v 

4.  See  the  opinion  and  statement  <tf  the  case  for  evidence  hM  inanffi- 
cient  to  support  a  conviction  for  murder  in  the  second  degree,  inasmuch  as  it 
does  not  establish  with  necessary  certainty  that  the  death  of  the  deceased 
was  produced  by  the  criminal  act  of  any  one,  and  that  it  was  not  the  result 
of  accident  or  natural  causes.    Luecu  ▼.  State,  79. 

5.  Article  834  of  the  Penal  Code  prescribes  one,  but  not  the  only,  manner 
in  which,  in  a  trial  for  adultery,  the  State  can  prove  the  marriage  of  the 
accused,  and  that  his  wife  is  alive.  His  own  admission  that  he  is  a  married 
man,  and  that  his  wife  still  hves,  is  competent  evidence  against  him.  Boger 
▼.  State,  91. 

0.  Confessions  of  a  prisoner  of  material  facts  tending  to  connect  him  with 
the  offense  charged,  even  though  made  in  custody  and  without  warning, 
are  admissible  in  evidence  if  in  connection  therewith  he  make  statement  of 
facts  or  of  circiunstances  that  are  found  to  be  true,  which  conduce  to  estab- 
lish his  guilt.    Loyd  v.  State,  187. 

7.  The  admission  of  hearsay  evidence  in  this  case  was  subsequently  ren- 
dered immaterial  by  proving  the  same  facts  by  the  person  on  whose  author^ 
ity  the  hearsay  statement  was  made.    Id. 

8.  See  the  statement  of  the  case  for  evidence  which,  though  circumstan- 
tial, is  held  ample  to  support  a  conviction  for  murder  in  the  second  degree. 
Id. 

9.  A  State's  witness  in  a  theft  case  was  asked  on  his  examination  in 
chief  about  the  character  and  condition  of  the  brand  on  the  alleged 
stolen  animals  when  he  purchased  the  same  from  the  defendant.  He 
answered  describing  the  brand,  and  stated  that  when  he  purchased  the 
animals  he  asked  the  defendant  **What  fool  had  put  such  a  brand  on 
the  animals?"  At  this  juncture  the  district  attorney  stopped  the  wit- 
ness. On  cross-examination  the  defense  asked  what  answer  defendant 
made  to  the  question.  The  State's  objection  that  it  had  not  attempted  to 
prove  any  conversation  between  the  witness  and  the  defendant  at  the  said 
time  was  sustained,  and  the  jury  was  instructed  to  disregard  what  witness 
had  said  about  his  having  asked  the  defendant  about  the  brand.  The  de- 
fendant's bill  of  exceptions  states  that  his  purpose  was  to  prove  by  the  wit- 
ness that,  in  response  to  his  question,  he  told  witness  that  he  purchased  the 
animals  from  one  C,  who  was  driving  them  from  East  Texas.  Held,  that 
the  action  of  the  court  was  erroneous,  because  the  testimony  was  not  only 
legitimate  upoii  cross-examination,  but  was  competent  as  original  evidence 
under  the  rule  that  declarations  of  the  defendant,  when  part  of  the  res 
geetcR,  are  admissible  in  his  behalf ;  and  also  under  the  rule  that  if  a  party 
found  in  possession  of  property  recently  stolen  makes  an  explanation  of  his 
possession  when  it  is  first  directly  or  circumstancially  challenged,  he  is 
entitled  to  prove  what  he  said  in  explanation.    PhiUipe  v.  State^  158. 

10.  One  of  the  witnesses  Introduced  by  the  defense  was  shown  to  be 
a  stranger  in  the  county  of  the  prosecution.  He  testified  that  he  was 
a  subscribing  witness  to  the  biU  of  sale  of  the  animals,  executed  by 
C,  who  sold  them  to  the  defendant  (which  bill  of  sale  was  in  evidence), 
and  that  as  such  subscribing  witness  he  proved  the  same  before  a  jus- 
tice of  the  peace  of  W.  county.  The  State,  on  cross-examination,  pro- 
pounded many  questions,  tending  indirectly  to  throw  discredit  upon  his 
testimony.  The  defense  then  tendered  witnesses  who  had  long  known 
the  impugned  witness,  to  prove  that  his  reputation  for  truth  and  verac- 
ity was  good  where  he  resided  and  was  known.    This  sustaining  evidence 
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EVIDENCE  —  continued. 

was  rejected  by  the  trial  court  upon  the  ground  that  the  witnees'  char- 
acter had  not  been  impeached.  Held,  error;  because  the  witness  being 
a  stranger,  and  testifying  to  isolated  facts,  and  the  cross-examination  tend- 
ing strongly  to  discredit  his  statements,  sustaining  testimony  was  competent 
under  the  rule  that  "such  evidence  may  be  admitted  on  particular  discredit- 
ing facts  being  developed  against  the  witness  in  his  cross-examination, 
especially  when  he  is  in  the  situation  of  a  stranger  testifying  to  isolated 
facta"    IcL 

11.  The  defense  in  a  theft  case  relied  upon  a  purchase  as  evidenced  by  a 
bill  of  sale.  The  court  charged  the  jury  as  follows:  "  If  you  believe  from 
the  evidence  that  defendants,  or  either  of  them,  purchased  the  said  animals, 
and  that  such  purchase  was  made  in  good  faith,  no  matter  whether  the  cat- 
tle had  been  previously  stolen  or  not,  and  that  defendants  knew  they  were 
stolen  property  at  the  time  they  purchased  them,  yet  they  are  entitled  to  be 
acquitted  of  the  offense  charged  in  this  case."  Held,  erroneous  as  incor- 
rectly presenting  the  question  of  good  faith,  for,  if  defendant  did  not  par- 
ticipate in  the  original  taking  of  the  property,  good  or  bad  faith  had  nothing 
to  do  with  a  subsequent  purchase  of  the  property  by  him.  Note  in  the 
opinion  a  suggestion  of  a  state  of  facts  which  would  authorize  a  charge 
upon  the  bona  fdes  of  a  bill  of  sale.    Id. 

12.  Article  788  of  the  Code  of  Criminal  Procedure,  which  inhibits  an  attor- 
ney from  disclosing  privileged  communications,  extends  the  privilege  to 
any  fact  which  came  to  the  knowledge  of  the  attorney  by  reason  of  such  re- 
lationship. The  privilege  exists  whenever  the  relation  of  attorney  and  cli- 
ent exists.  In  regard  to  the  persons  to  whom  the  communications  must 
have  been  made  in  order  to  be  thus  protected,  they  must  have  been  made 
to  the  attorney,  counsel  or  solicitor,  acting  for  the  time  being  in  the  char- 
acter of  legal  adviser.  The  privilege  does  not  extend  to  information  re- 
ceived from  the  party  by  one  in  the  character  of  friend  and  not  as  counsel ;. 
nor  to  a  student  at  law  because  then  studying  in  the  office  of  an  attorney, 
or  under  his  direction ;  nor  to  third  persons  present  at  the  conference  be- 
tween the  attorney  and  client  Under  this  rule  it  is  held  that,  even  if  ""the 
relation  of  attorney  and  client,  in  this  case,  existed  at  the  time  of  d6f6nd- 
ant*s  conference  with'one  C,  an  attorney,  at  C.'s  house,  the  confessions  or 
statements  of  defendant  to  C,  though  privileged  as  to  him,^would  not 
be  so  as  to  C.'s  mother-in-law,  who  was  present  and  heard  the  said  con- 
fession or  statement.     Walker  v.  Statty  176. 

13.  Bigamy  and  adulteiy  are  not  the  same  offenses  and  are  not  .maintain- 
able by  the  same  evidence.  Bigamy  is  not  committed  by  the  intermarriage 
of  a  man  and  woman,  one  of  them  having  a  lawful  spouse  alive,  if  such 
marriage  was  entered  into  under  a  mistake  of  fact  as  to  the  death  of  the 
spouse.  The  fact,  however,  that  they  were  married  to  eaeh  other  would 
make  their  cohabitation  none  the  less  adulterous,  althouglvr  such  marriage  . 
may  liave  been  innocently  entered  into,  if,  after  ascertaining  that  such  mar- 
riage was  unlawful  and  void,  they  continued  to  cohabit  together.  Swan^ 
coat  V.  The  State,  4  Texas  Ct  App.,  105,  approved.    HUdreth  v.  State,  196. 

14.  No  statement  made  by  a  party  while  in  jail  or^legal  custody,  whether 
for  the  offense  for  which  he  is  on  trial,  or  another,  is  competent  evidence 
against  him,  unless  it  is  legalized  by  due  warning,  or,  being  a  statement 
of  facts  tending  to  establish  his  guilt,  it  is  subsequently  found  to  be  true.  In  • 
this  case  a  State's  witness  was  permitted  to  testify  that  he  was  informed  of 
the  incarceration  of  the  defendant  in  the  GiijDounty  j%il  upon  a  charge  of 
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EVIDENCE — continued. 

theft,  and  that  he  repaiied  to  the  jail  of  that  oouiit^  to  identify  him  aa  the 
defendant  in  this  case;  that  he  did  identify  him,  pointed  him  ont  as  the 
defendant,  and  oalled  him  hy  name,  which  the  defendant  disclaimed  and 
claimed  a  different  name.  The  testimony  of  this  witness  was  objected  to 
because  the  defendant  was  in  jail  at  the  time  he  disclaimed  his  proper  and 
claimed  a  false  name.  Hdd  that,  thoogh  the  evidence  was  improperly  ad- 
mitted, it  was  not  of  such  character  as  to  piejudioe  any  legal  right  of  the 
defendant,  especially  in  yiew  of  other  evidence  whi<^  clearly  established 
his  identity  as  the  person  chai^ged  in  the  indictment  under  which  he  was 
upon  trial;  and,  therefore,  the  error  is  not  sufficient  ground  for  revereaL 
Davia  v.  State,  201. 

15.  The  State,  having  eetaUished  the  fact  that,  at  the  time  of  the  homi- 
cide, and  for  a  half  hour  prior  tbeteto;  the  defendant  was  in  the  custody  of 
the  deceased  upon  a  charge  of  misdemeanor,  was  permitted  to  prove  cer- 
tain remarks  made  by  the  defendant  during  that  time,  to  the  deceased  and 
to  others.  To  the  competency  of  this  evidence,  the  defense  objected. 
Held  that,  the  declarations  being  made  prior  to  the  homicide,  they  oould 
not  partake  of  the  nature  of  confessions,  and  the  objection  is  frivoloua    Id. 

16.  Charge  of  tlie  court  is  to  be  construed  as  a  whole  and  not  by  sub- 
divisions, and  if,  when  so  construed,  it  is  found  to  present  the  law  of  the 
case  clearly  and  oorrecUy,  it  will  be  sustained.  See  the  opinion  for  a  charge 
upon  express  malice  held  sufficient  when  considered  in  connection  witii  the 
whole  context.    Id. 

17.  Indictment  charged  that  Fred  and  John  D.  were  the  owners  of  the 
cattle  alleged  to  be  stolen.  The  proof  showed  that  they  had  the  possession, 
charge  and  control  of  the  same.  Held,  that,  under  such  circumstanoea  it 
was  unnecessary  to  prove  the  consent  of  Andrew  D.,  the  real  owner.  JEToiwe 
V.  State,  227. 

18.  The  trial  court,  in  a  theft  case,  permitted  a  witness  for  the  State  to 
testify  that  he  purchased  certain  cattle  from  the  defendant,  which  cattle 
were  taken  from  his  pasture  by  the  officers  of  the  law  and  driven  to  the 
town  of  G.,  and  there  were  penned  in  the  court-house  yard,  and  that  Fred 
and  Jo)m  D.  took  some  of  tiiem  away  from  the  court-house  yard.  Hdd, 
that  the  evidence  was  competent  and  admissible,  in  view  of  the  other 
facts  in  proof.    Id. 

10.  The  defense  leserved  exception  "to  the  action  of  the  court  in  permit- 
ting the  sheriff  to  testify-that  he  had  received  official  notice  that  one  8.  had 
been  released  by  other  parties  from  the  penitentiary,  and  was  a  refugee 
from  justice.  Held,  that  such  evidence  was  admissible  in  view  of  the  testi- 
mony of  defendant's  wife,  who  testified  that,  a  short  time  before  a  man 
came  to  her  bouse  looking  for  stolen  cattle,  the  said  S.  **  brought  some  cattle 
to  her  husband's  pen,  put  them  into  the  pen  and  branded  them."    Id, 

20.  Statements  of  a  defendant  made  after  the  commission  of  the  offense, 
which  are  in  effect  self-serving  declarations,  are  incompetent  as  evi€lence 
for  the  defense.  Likewise  are  the  statements  of  third  parties^  when  mere 
hearsay.  See  the  statement  of  the  case  for  testimony  properly  excluded 
under  this  rule.    Id. 

21.  Failure  to  instruct  the  jury  upon  the  law  of  circumstantial  evidence  i? 
not  error  when  the  State  is  not  relying  wholly  upon  that  character  of  evi- 
dence. It  is  only  when  the  inculpatory  evidence  is  exclusively  circum- 
stantial that  such  charge  is  required.    Id. 

22.  However  correct  the  ruling  of  the  trial  court  refusing  a  contintance 
because  of  the  want  of  diligence,  if  the  evidence  adduced  on  the  trial  dis* 
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EVIDENCE  —  continued, 

oloBes  that  the  absent  testimony  was  material  and  probabl  j  true,  it  becomes 
matter  addressed  to  the  discretion  of  the  trial  court  in  passing  upon  the 
motion  for  new  trial.  But  see  the  statement  of  the  case  for  a  resumi 
of  absent  testimony  which,  considered  in  connection  with  the  facts  proved 
on  the  trial,  was  not  probably  true,  and  hence  was  not  such  evidence  as 
would  authorize  the  award  of  a  new  triaL    Adams  ▼.  State,  250. 

28.  Circumstantial  evidence  cannot  in  this  State  be  resorted  to  in  order  to 
support  an  issuable  fact,  when  it  appears  that  primary  evidence  of  the  fact 
existed,  and  its  non-production  is  not  accounted  for.  But  to  avail  an  appel- 
lant in  this  court,  it  must  appear  by  proper  bill  that  such  circumstantial  evi- 
dence was  objected  to  when  tendered  on  the  triaL     Williams  v.  State,  276. 

24.  The  trial  judge  charged,  in  a  theft  case,  that  the  jury  should  convict 
if  they  found  that  the  property  was  the  property  of  the  alleged  owners  or 
••  either  of  them."  Held,  error,  but  immaterial  in  view  of  the  proof,  and 
of  the  failure  of  the  defense  to  interpose  objection  at  the  proper  time.    Id, 

25.  If  the  ownership  of  property  alleged  to  be  stolen  is  laid  in  two  dif- 
ferent persons,  the  want  of  the  consent  of  both  to  the  taking  must  be  alleged 
and  proved.  The  ownership  being  alleged  to  be  in  a  firm  composed  of  M. 
&  A.,  the  consent  of  both  members  of  the  firm  was  negatived  by  the  alle- 
gation that  it  was  taken  without  the  consent  of  the  **  owner."    Id, 

26.  In  Gazley's  case,  17  Texas  Ct.  App.,  267,  a  rule  of  evidence  was  cor- 
rectly laid  down  aa  follows:  "  Though  there  may  be  a  conviction  for  rape 
upon  the  uncorroborated  testimony  of  the  Injured  female,  notwithstanding 
she  be  a  child  under  the  age  of  ten  years,  it  is  in  that  respect  a  case  requir- 
ing special  scrutiny  by  the  jury,  and  a  careful  weighing  of  the  evidence,  with 
all  remote  and  near  circumstances  and  probabilities.  In  all  such  cases  ex- 
traordinary effort  should  be  made  to  secure  circumstantial  evidence  tending 
to  confirm  the  main  witness."  See  the  opinion  in  extenso  for  a  case  to 
which  the  rule  is  applicable,  and  the  statement  of  tlie  case  for  evidence 
held  insui&cient  to  support  a  conviction  for  rape.    Montresser  v.  State,  281. 

27.  In  order  to  sustain  a  conviction  for  aggravated  assault,  it  devolves 
upon  the  State  to  prove  the  circumstances  of  aggravation  as  alleged  in  the 
information.  Proof  of  other  circumstances  of  aggravation,  however  sufii- 
oient,  if  alleged,  will  not  suffice.  See  the  opinion  in  illustration.  McOrew 
v»  State,  302. 

2d.  If  the  circumstance  of  aggravation  alleged  is  that  the  assault  was 
committed  with  a  particular  kind  of  instrument,  the  same  being  a  deadly 
weapon,  the  proof  must  not  only  show  that  the  instrument  was  such  as 
alleged,  but  that  it  was,  in  fact,  a  deadly  weapon.    Id. 

29.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  sustain 
a  conviction  for  aggravated  assault,  because  of  variance  in  the  allegata  and 
the  probata,  and  because  it  fails  to  show  the  deadly  chcu^icterof  the  weapon. 
Id. 

80.  See  the  opinion  in  extenso  for  evidence  held  insufficient  to  establish  the 
venue  of  the  alleged  offense.    Latham  v.  State,  805. 

81.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  support 
a  conviction  for  theft.    Id» 

32.  Declarations  of  a  co-conspirator,  made  in  the  absence  of  the  defend- 
ant, and  after  the  consummation  of  the  conspiracy,  are  not  admissible  in 
evidence  against  the  defendant.  See  the  opinion  in  extenso  for  evidence  of 
such  character,  the  admission  of  which  is  held  error.    Ricks  v.  State,  808. 

38.  The  defendant  being  alone  upon  trial  for  theft,  and  the  main  issue 
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EVIDENCE — continued. 

being  that  of  his  intent,  the  trial  court  admitted  the  declarations  of  his  co- 
defendants,  made  after  the  consummation  of  the  offense,  and  in  the  absence 
of  the  defendant,  and  instructed  the  jury  as  follows:  "  The  declarations  of 
John  and  Reuben  Ricks,  made  when  the  defendant  Asberry  Ricks  was  not 
present,  and  admitted  in  evidence,  are  competent  evidence  to  show  the  in- 
tent with  which  said  John  and  Reuben  Ricks  acted  in  the  matter,  but  are 
not  binding  on  the  defendant  Asberry  Ricks,  nor  competent  to  prove  knowl- 
edge or  intent  on  the  part  of  defendant  Asberry  Ricks."  Held,  that  the 
intent  of  John  and  Reuben  Ricks  could  not  be  made  the  issue  on  the  trial  of 
the  defendant,  unless  the  proof  showed  that  the  defendant,  in  acting  with 
his  co-defendants,  acted  with  knowledge  and  criminal  intent    Id, 

84.  The  concluding  clause  of  the  charge,  to  the  effect  that  the  declara- 
tions of  the  co-defendants  were  *'  not  binding  upon  the  defendant,  nor  com- 
petent to  prove  knowledge  and  intent "  on  his  part,  did  not  operate  to  cure 
the  injurious  effect  of  the  incompetent  evidence,  nor  withdraw  the  same 
from  the  consideration  of  the  jury.     Id. 

85.  Assaults  upon  the  veracity  of  a  witness,  made  only  by  counsel  in  ar- 
gument, do  not  constitute  such  an  impeachment  of  the  credibility  of  the 
witness  as  will  authorize  the  admission  of  testimony  to  sustain  his  reputsr 
tion  for  truth  and  veracity.    Id. 

86.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  support 
a  conviction  for  theft,  inasmuch  as  it  fails  to  establish  a  criminal  intent. 
Id. 

37.  Circumstantial  evidence,  as  a  general  rule,  cannot  be  resorted  to  for 
the  purpose  of  establishing  an  issue  in  a  criminstl  case  when  it  appears  that 
primary  evidence  of  the  same  fact  exists.  This  rule,  however,  does  not 
apply  when,  from  the  nature  of  the  case,  it  appears  that  the  positive  testi- 
mony could  not  possibly  be  had.  The  contested  issue  in  this  case  was  the 
defendant's  recent  possession  of  the  stolen  property,  of  which  issue  the  only 
direct  evidence  was  that  of  witnesses  who  resided  in  the  Indian  Territory, 
beyond  the  process  of  the  courts  of  this  State.  Held,  that,  in  view  of  the 
facts,  circumstantial  evidence  to  prove  the  issue  was  admissible.  Scott  v. 
State,  825. 

38.  If,  in  order  to  secure  a  conviction,  the  State  relies  alone  upon  cir- 
cumstantial evidence,  it  has  the  burden  of  establishing  ev^y  circumstance 
essential  to  the  conviction,  as  though  each  was  the  main  issue  in  the  case; 
and  each  incidental,  equally  with  the  main,  fact  must  be  established  beyond 
reasonable  doubt  See  the  opinion  and  the  statement  of  the  case  for  evi- 
dence field  insufficient  to  establish  against  the  defendant  an  inculpatoiy 
possession  of  the  alleged  stolen  property,  and  hence,  in  view  of  the  control- 
ling importance  of  that  issue  in  this  case,  insufficient  to  support  a  convic- 
tion for  theft.    Id. 

39.  See  the  statement  of  the  case  for  a  requested  charge  field  applicable  to 
the  facts  proved,  and  which,  therefore,  should  have  been  given,  but  the  re- 
fusal of  which  is  held  not  to  be  reversible  error  in  view  of  the  general  charge 
given  to  the  jury.    Id. 

40.  Note  in  this  case  evidence  h>eld  wholly  insufficient  to  support  a  convic- 
tion for  felonious  theft,  because  there  is  no  proof  of  a  fraudulent  taking  of 
the  property.    MartindcUe  v.  State,  883. 

41.  Threats  made  by  the  deceased  against  the  slayer  can  afford  no  jus- 
tification for  homicide  in  the  absence  of  evidence  showing  that,  at  the  lime 
of  the  homicide,  the  deceased,  by  some  act  then  done,  manifested  an  inten- 


Digiti 


ized  by  Google 


19  Texas  Court  of  Appeals.  726 

Index* 
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tion  to  execute  the  threat.  No  such  evidence  was  adduced  upon  this  trial, 
but,  upon  the  contrary,  it  was  incontestably  shown  that  the  deceased,  when 
killed,  was  making  no  demonstration  whatever,  and  was  shot  from  ambush. 
Held,  that  the  trial  court  properly  excluded  evidence  of  threats  uttered  by 
the  deceased  against  the  defendant.     Penland  v.  State,  365. 

42.  Homicide  is  permitted  by  the  law  of  this  State  (Penal  Code,  article  570) 
when  inflicted  for  the  purpose  of  preventing  murder,  but  the  killing  must 
take  place  while  the  person  killed  was  in  the  act  of  committing  the  offense, 
or  after  some  act  done  by  him  showing  evidently  an  intent  to  commit  the 
offense.  This  rule  has  been  so  enlarged  as  to  embrace  cases  of  reasonable 
apprehension  of  death  or  serious  bodily  injury,  whether  the  danger  was  real 
or  apparent,  but  the  reasonable  apprehension  and  appearances  must  be  such 
as  spring  from  and  arise  out  of  the  acts  and  conduct  of  the  deceased  at  the 
time  of  the  killing.  In  other  words,  to  justify  a  homicide  upon  the  ground 
that  it  was  committed  to  prevent  the  murder  of  the  slayer  by  the  deceased, 
the  killing  must  be  done  in  the  face  of  actual  or  apparent  danger,  and  not 
upon  the  bare  fear  that  the  deceased  meditates  the  murder  of  the  slayer. 
See  the  opinion  in  extenso  on  the  question,  and  note  a  case  in  which  the  rule 
cannot  be  invoked  as  a  defense.    Id, 

48.  It  is  a  well  established  rule  that  the  right  of  ^self -defense  does  not  arise 
when  there  is  opportunity  to  restrain  the  assailant  by  process  ef  law.  One 
who  believes  his  life  in  danger  must,  if  he  have  access  to  a  tribunal  clothed 
with  the  ordinary  powers  of  a  justice  of  the  peace,  apply  to  such  tribunal 
to  interpose;  for,  if  he  has  ground  enough  to  excuse  him  for  killing  the 
person  from  whom  he  apprehends  danger,  he  has  ground  enough  to  have 
that  person  bound  over  to  keep  the  peace,  or  committed  in  default  of  bail. 
Whenever  this  process  can  be  applied,  the  endangered  party  is  not  excused 
in  taking  the  law  into  his  own  hands.  For  the  apparent  purpose  of  showing 
that,  when  the  homicide  was  committed,  the  courts  of  the  country  were 
destitute  of  machinery  with  which  to  enforce  the  law,  the  defense  proved 
by  a  witness  that  the  witness  was  the  judge  of  the  district  court  of  the 
county  in  which  the  homicide  was  committed,  at  the  time  it  was  committed, 
and  proposed  to  prove  by  him  the  condition  of  the  country  as  to  the  ability 
of  the  courts  to  enforce  efficiently  the  penal  laws  of  the  State.  Held,  that 
the  evidence  was  properly  excluded  as  irrelevant,  the  fact  that  the  witness 
was  judge  of  the  district  court  at  that  time,  and  the  further  fact  that  the 
defendant  was  arrested  by  the  civil  officers  for  the  homicide,  being  ample 
to  show  that  the  courts  were  clothed  with  ample  power  to  enforce  the  penal 
laws.    Id. 

44.  See  the  statement  of  the  case  for  evidence  Jteld  sufficient  to  support  a 
conviction  for  murder  in  the  first  degree.     Id, 

45.  See  the  opinion  in  extenso  for  evidence  held  to  be  hearsay,  and  there- 
fore to  have  been  improperly  admitted.    Fuller  v.  State^  880. 

46.  Murder  committed  in  the  perpetration  of  robbery  is  per  se  murder  of 
the  first  degree.  See  the  statement  of  the  case  for  evidence  held,  though 
circumstantial,  sufficient  to  support  a  capital  conviction  for  murder.  Oon' 
zales  V.  State,  804. 

47.  In  so  far  as  the  ownership  of  the  alleged  stolen  property  by  two  or 
more  persons  is  concerned,  the  testimony  of  one  of  the  joint  owners,  who 
had  the  care,  management,  control  and  custody  of  it,  and  in  whom  alone  the 
ownership  was  alleged,  is  as  good  evidence  upon  a  trial  for  the  theft  as  the 
written  articles  of  partnerahip  would  be.    Atterberry  v.  State,  401. 
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EVIDENCE  ^continued. 

48.  The  indictment  alleged  the  ownership  of  the  property  to  he  in  one  J. 

C.  Thomaa.    The  proof  showed  it  to  be  the  joint  property  of  J.  C.  and  O. 

D.  Thomas,  but  to  be  under  the  excluaive  control  of  J.  C.  Thomas.  Bdd, 
tliat»  under  article  436  of  the  Code  of  Criminal  Procedure,  it  was  onneoes- 
sary  either  to  allege  or  prove  the  non-consent  of  Q;  D.  Thomas.    Id. 

40.  Article  4550  of  the  Revised  Statutes  requires  only  that  the  owner  of  a 
mark  and  brand  shall  record  the  same  in  the  county  comprising  the  in- 
tended range  of  his  stock,  and  cannot  be  construed  to  require  the  owner  to 
record  his  mark  and  brand  in  every  county  into  which  his  cattle  may  stray. 
The  records  of  marks  and  brands  of  T.  county,  the  county  of  the  range*  was, 
therefore,  competent  evidence  in  D.  county,  in  which  the*  venue  of  the 
offense  was  laid,  and  the  trial  had ;  and  equally  competent  in  D.  county  were 
the  certificates  of  the  county  clerk  of  T.  county  as  to  the  brands  of  record 
in  T.  county.    Id, 

50.  With  respect  to  proceedings  in  the  trial  court  subsequent  to  the  entry 
of  the  plea  of  guilty  by  the  accused,  it  is  provided  by  statute  that,  "if 
the  punishment  of  the  offense  is  not  absolutely  fixed  by  law,  and  beyond 
the  discretion  of  the  jury  to  graduate  in  any  manner,  a  jury  shall  be  im- 
paneled to  assess  the  punishment,  and  evidence  submitted  to  enable  them  to 
decide  thereon."  This  provision  of  the  statute  is  mandatory,  and,  instead 
of  being  merely  for  the  benefit  of  the  defendant,  it  is  more  especially  de- 
signed to  protect  the  interests  of  the  State,  by  preventing  aggravated  cases 
of  crime  being  compromised  by  the  assessment  of  the  minimum  punish- 
ment fixed  by  law.  Failure  to  comply  with  this  provision  of  the  statute 
in  cases  to  which  it  applies  is  fundamental  error,  and  it  is  advisable  that 
the  judgment  entry  should  show  compliance  with  it.  HarweU  v.  StatCy 
428. 

51.  In  a  trial  for  theft  it  appeared  that  H.,  a  State's  witness,  had  lived  some 
seven  or  eight  years  in  a  certain  neighborhood,  and  that,  some  eight  or  ten 
months  prior  to  the  trial,  he  removed  into  another  neighborhood,  some  ten 
miles  distant.  Assailing  the  general  reputation  for  truth  of  the  witness  H.,  the 
defense  asked  the  impeaching  witnesses  what  his  general  reputation  was  in 
the  first  named  neighborhood,  which  question  was  disallowed  by  the  court, 
upon  the  ground  that  the  evidence  of  reputation  should  be  restricted  to  his 
place  of  present  residence.  Hdd^  that  the  question  was  a  proper  one,  and 
the  ruling  erroneous.  See  the  opinion  in  extenso  on  the  question,  and  note 
an  approval  of  the  same  doctrine  as  announced  in  Lum's  Case,  11  Texas  Ct. 
App.,  483.     Coffdt  V.  StcOe,  486. 

52.  See  the  statement  of  the  case  for  evidence  hdd  to  demand  of  the 
trial  court  a  charge  upon  the  l&w  applicable  to  oonvictions  sought  opon  tiie 
testimony  of  accomplices.    Id. 

53.  Though  an  unrecorded  brand  is  not  admissible  in  evidence  to  establish 
the  ownership  of  the  alleged  stolen  animal,  it  may  be  admitted  in  evidence 
for  the  purpose  of  identifying  the  animal  alleged  to  be  stolen.  When  ad- 
mitted for  that  purpose,  however,  the  court  should  instruct  the  jury,  by 
proper  charge,  that  they  could  consider  it  for  no  other  purpose.    Idi 

54.  The  rule  which  excludes  an  unrecorded  brand  as  evidence  of  title 
does  not  apply  to  nor  exclude  an  unrecorded  mark  when  introduced  for  that 
purpose.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  estab- 
lish the  ownership  of  the  alleged  stolen  animal.    Id. 

65.  In  order  to  strengthen  circumstances  developed  by  the  proof  tending 
to  establish  the  status  of  two  State's  witnesses  as  accomplices,  the  d^enae 
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ETiriDENCE  —  continued. 

pcoposed^to  prove  that  tbe  general  repntation  for  honesty  of  each  was  bad. 
This  proof  was  rejected  by  the  court  upon  objection  by  the  State.  Held 
correct.    Id, 

66.  See  the  statement  of  the  case  for  a  special  charge  which,  correctly 
presenting  the  law  upon  the  subject  of  accomplices,  was,  in  view  of  the 
evidence  on  the  trial,  erroneously  refbsed.    Id. 

57.  It  lias  been  repeatedly  held  by  this  court  that  in  order  to  authorize  a 
conviction  for  a  violation  of  the  local  option  law  it  must  be  alleged  and 
proved  that  the  election  whereat  prohibition  under  the  provisions  of  the 
local  option  act  was  voted,  was  held  in  strict  compliance  with  all  the  re- 
quirements of  the  law.  One  of  the  requirements  of  the  law  is  that  for 
twenty  days  before  the  day  of  election  there  shall  be  posted  five  notices  of 
such  election  within  the  territory  proposed  to  be  affected  by  the  adoption 
of  prohibition.  Proof  that  but  three  of  such  notices  were  posted  within 
the  said  territory  establishes  the  illegality  of  the  election,  and  the  nullity  of 
all  subsequent  proceedings  in  such  territory  under  the  local  option  act,  and 
benoe  will  not  authorize  a  prosecution  under  the  provisions  of  that  act. 
Smith  V.  State,  444. 

58.  In  a  prosecution  for  forcibly  preventing  the  collection  of  taxes,  the 
collector  testified  that  when  he  went  into  the  defendant's  place  of  busi- 
ness to  collect  delinquent  taxes  due  by  him,  he  told  the  defendant  his  busi- 
ness, and  the  defendant,  denouncing  the  delinquent  tax  as  a  fraud,  expelled 
the  collector  from  his  place  of  business  by  demonstrations  and  threats  pf 
violence.  By  the  witness  L.  the  defense  proved  that  the  collector  said  noth- 
ing about  taxes  when  he  went  into  defendants  place  of  business.  By  the 
witness  A.  F.  B.  he  proved  that  when  the  collector  came  into  his  place  of 
business,  he  said  to  defendant;  **  I  suppose  your  brother  has  told  you  of  the 
proposition  I  have  made  to  him,"  and  said  nothing  about  taxes,  and  that 
defendant,  in  reply,  cursed  and  ordered  him  off.  The  defense  proposed  to 
prove  by  J.  B.  that  he  knew  the  defendant  to  be  angry  with  the  collector 
for  previous  ill-conduct,  and  that  the  defendant's  denunciation  of  the  col- 
lector was  because  of  his  provious  ill-conduct  and  had  no  reference  what- 
ever to  the  collection  of  taxes.  This  proposed  testimony  was  rejected  by 
the  court  Hddj  that,  considered  in  connection  with  the  testimony  of  A, 
F.  B.,  the  proposed  testimony  was  competent  and  its  exclusion  was  error. 
Boyd  V.  State,  446, 

59.  Failuro  to  give  in  charge  the  law  of  ciroumstantial  evidence,  when  the 
State  relies  solely  upon  that  character  of  evidence  for  a  conviction,  is  funda- 
mental error;  and,  independent  of  the  question  whether  or  not  the  omission 
was  calculated  to  affect  the  result  of  the  trial,  is  cause  for  reversaL  Counts 
V.  State,  ^0. 

60.  Bill  of  exceptions  failing  to  show  the  materiality  of  testimony  ex- 
cluded, and  to  specify  the  objection  which  was  made  to  such  testimony,  is 
insufficient  to  present,  on  appeal,  the  correctness  of  the  ruling  of  the  trial 
court  on  the  question.    Id, 

61.  Evidence  insufficient  to  support  a  conviction  for  theft.  McOuire  v. 
State,  467. 

62.  See  the  opinion  in  exteneo  for  a  state  of  facts  held  insufficient  to 
support  a  conviction  for  malicious  mischief  by  wilfully  and  mischievously 
injuring  the  personal  property  of  another.    Rose  v.  State,  470. 

63.  See  the  opinion  in  extenso  for  declarations  of  the  deceased  which. 
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EVIDENCE  —  continuecL 

apon  a  murder  trial,  were  properly  admitted  as  part  of  the  res  gestce,  though 
not  made  in  the  presence  of  the  accused  nor  at  the  immediate  scene  or  in- 
stant of  the  homicide.     Washington  v.  StcUe^  531. 

64.  Three  witnesses  for  the  State  testified  that  they  heard  the  fatal  shot 
and  the  outcry  of  the  deceased,  and  ran  immediately  to  where  the  deoeosed 
was  lying,  and  asked  him  who  shot  him,  and  that,  in  reply,  he  named  the  de- 
fendant The  answer  was  objected,  to  upon  the  ground  that  it  was  embraced 
within  the  rule  qualifying  dying  declarations,  which  were  admissible  only 
after  the  laying  of  the  proper  predicate.  Held,  that  the  evidence  was  strictly 
res  gestce,  and  was  therefore  properly  admitted.    IcL 

65.  The  verdict  of  a  jury  is  not  to  be  impugned  merely  because,  during  its 
deliberations,  the  jury  were  in  charge  of  a  deputy  sheriff  who  testified  on 
the  trial  as  a  witness  for  the  State.    Id, 

66.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
capital  conviction  for  murder.    Id, 

67.  Evidence  to  the  effect  that  the  accused  presented  a  fire-arm  in  a  con- 
dition for  immediate  use,  and  accompanied  the  act  by  cursing  and  avowing 
his  intention  to  kill  the  injured  party,  shows  an  execution  in  part  of  a  pur- 
pose of  violence,  and  establislies  an  assault.    Johnson  v.  State,  545. 

68.  See  the  statement  of  the  case  for  a  state  of  proof  under  which  it  is 
held  that  the  trial  court  erred  in  refusing  to  give  a  special  charge  to  the  ef- 
fect that  if  the  defendant,  at  the  time  of  the  difficulty,  believed  that  he  had 
a  right  to  the  possession  of  tlie  animal  over  which  he  and  the  prosecutor 
had  the  dispute,  and  that  the  defendant  then  and  there  had  the  possession  of 
the  animal,  he  would  have  the  light  to  protect  his  possession  by  preventing 
the  prosecutor  from  taking  the  said  animal  from  him.    Jd. 

69.  See  the  statement  of  the  case  for  absent  testimony  set  forth  in  an  ap- 
plication for  a  continuance  7ield  not  to  authorize  a  continuance,  when  con- 
sidered in  connection  with  the  evidence  adduced  on  the  triaL  Wearer  ▼. 
State,  647. 

70.  See  the  statement  of  the  case  for  evidence  Tield  sufficient  to  support  a 
conviction  for  murder  in  the  first  degi-ee,  though  the  deceased,  when  killed, 
was  placing  an  obstruction  on  the  track  of  a  railroad.    Id, 

71.  See  the  statement  of  the  case  for  evidence  upon  a  proceeding  by 
h>abeas  corpus  tor  bail,  under  a  charge  of  murder,  held  not  to  authorize  the 
refusal  of  balL    Ex  Parte  Schamberger,  572. 

72.  The  trial  court  properly  permitted  a  witness  to  testify  that,  immedi- 
ately after  the  shooting,  he  heard  the  voice  of  one  of  the  defendant's  accom- 
plices exclaim:  ^'Oh  yes,  boys,  that  got  him!'*  because,  being  made  at  the 
time  and  place  of  the  homicide,  the  exclamation  was  part  of  the  res  gestae 
The  rule  is  that  whatever  is  said  or  done  at  the  time  of  the  transaction  by 
any  of  the  participants  is  a  part  of  the  transaction  itself,  and  is  not  hear- 
say.    Thompson  v.  State,  593. 

78.  A  State's  witness  having  described  the  peculiarity  of  a  certain  track 
seen  by  him  at  the  place  of  the  homicide  was  permitted,  over  objection,  to 
testify  that,  thereafter,  at  the  examining  trial  he  saw  on  the  foot  of  one  of 
the  defendant's  alleged  accomplices,  a  boot  which  would  have  made  such 
a  track  as  the  one  he  saw  at  the  said  plaoe.  Held,  correct,  the  evidence 
being  admissible  in  this  case  as  tending  to  throw  light  upon  the  touu- 
action.    Id. 

74.  In  view  of  evidence  of  a  conspiracy  between  the  defendant  and  his 
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alleged  accomplices,  K.  and  H.,  to  kill  the  deceased,  it  was  proper,  in  order 
to  show  motive,  to  permit  the  State  to  prove  the  ill 'feeling  existing,  prior 
to  the  homicide,  between  EL  and  H.  and  the  deceased.    Id. 

75.  It  was  not  error  to  permit  the  constable  who  served  the  process  in 
certain  cases  pending  in  the  justice's  court  to  testify  that  he  knew  such 
cases  were  or  had  been  pending  in  the  said  court,  without  first  producing 
the  record  of  the  justice's  court.  But  if  the  record  was  the  best  evidence, 
the  ruling  in  this  case  was  immaterial  error,  inasmuch  as  the  matters  per- 
taining to  the  cases  in  the  justice's  court  were  proved  by  other  legitimate 
evidence.    Id, 

76.  A  confession,  to  be  admissible  in  evidence  if  the  party  was  in  custody 
or  arrest  when  it  is  made,  must  be  '*  freely  made  without  compulsion  or 
persuasion,"  and  voluntarily  made  after  he  has  first  been  cautioned  that 

*  it  may  be  used  against  him.  The  rigor  of  this  rule,  so  far  as  it  relates  to 
promises,  has  been  so  qualified  that  the  courts  now  hold  that  there  must  be 
a  positive  promise  made  or  sanctioned  by  a  person  in  authority,  to* justify 
the  exclusion  of  the  confession.  In  this  case  the  constable  who  transported 
the  accused  from  the  place  of  his  arrest  to  the  jail  of  the  county  in  which 
the  offense  was  committed  took  him  by  the  scene  of  the  crime,  when  the 
accused,  still  unwarned,  made  a  full  confession  of  his  complicity  in  the  mur- 
der, and  expressed  his  fear  of  mob  violence.  The  constable  guarantied  him 
protection,  and  remarked  to  him  that  if,  upon  his  arrival  at  the  jail,  '*  he 
would  tell  the  sheriff  what  he  had  told  him,  and  go  before  the  grand  jury, 
he  might  come  clear,  or  maybe  he  would  not  be  prosecuted."  Upon  liis 
arrival  at  the  jail,  the  defendant  sent  for  the  sheriff,  to  whom,  in  the  pres- 
ence of  another,  after  due  warning  by  the  sheriff  as  to  the  possible  conse- 
quences of  his  statement,  he  made,  without  promise  or  inducement,  a  full 
confession  of  his  complicity  in  the  crime.  The  confession  to  the  sheriff 
was  admitted  in  evidence,  but  that  to  the  constable  was  not  introduced.  The 
objection  was  that  the  confession  was  made  by  the  accused  under  the  hope 
that  he  would  be  permitted  to  turn  State's  evidence.  Held,  first,  that  the 
promise,  if  made,  or  hope  if  given,  was  made  or  given  by  tlie  constable  after 
the  confession  was  made.  Second,  the  constable's  statement  to  the  accused 
was  not  a  promise,  nor  even  advice,  but  merely  a  suggestion  or  opinion. 
Third,  even  if  a  promise,  it  was  not  a  positive  promise,  such  as,  under  the 
rule  announced,  will  operate  to  avoid  a  confession.    Id. 

77.  If  a  party  in  custody,  charged  with  crime,  freely  and  without  com- 
pulsion sends  for  the  prosecuting  officer  and  proposes  to  confess,  and  the 
officer  first  cautions  him  that  his  confession  may  be  used  against  him,  the 
confession  will  be  admissible  though  the  accused  may  have  made  it  in 
the  hope  of  immunity.  Fear  of  legal  punishment  is  not  such  compulsion  as 
deprives  the  accused  of  his  freedom  of  action  in  the  premises,  especially  if 
he  was  first  cautioned  that  his  confession  might  be  used  against  him.  Held^ 
that  the  confession  of  the  accused  to  the  sheriff  was  properly  admitted  in 
evidence.    Id, 

78.  Evidence  of  what  transpires  in  the  grand  jury  room  is  only  admis- 
sible when,  in  the  judgment  of  the  trial  court,  it  becomes  material  to  the 
administration  of  justice  that  it  should  be  allowed.  Held,  in  view  of  the 
rule,  and  the  facts  of  this  case,  the  court  did  not  err  in  refusing  to  compel  a 
grand  juror  to  disclose  on  the  witness  -stand  the  defendant's  statements  in 
the  grand  jury  room  as  to  the  inducements  under  which  he  made  the  con- 
fessions to  the  constable  and  the  sheriff.    Id, 
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79.  Whatever  is  said  by  anj  of  the  parties  to  a  traoBaction  at  the  time  of 
the  transaction  is  a  part  of  the  transaction  itself,  and  is  admissible  in  evi- 
dence as  a  part  of  the  res  gestce.  Under  this  rale  a  State's  witness  was  prop- 
erly permitted  to  testify  that,  just  af  (er  the  fatal  shot  was  fired,  he  heard  the 
accused's  co^lefendant  exclaim:  "Oh  yes,  boys,  I  got  him  this  time!" 
Kennedy  v.  State,  618. 

80.  Leading  questions  are  such  as  suggest  the  answer  desired.  A  question 
to  be  answered  *'  yes  **  or  '*  no,"  and  which  suggests  no  more  the  affirmative 
than  the  negative,  is  not  a  leading  question.    Id. 

81.  A  witness  having  described  the  peculiar  formation  of  the  hind  feet  of 
a  certain  mule  was  asked  by  the  State  if  that  mule  made  a  certain  track 
which  he  testified  that  he  trailed  after  the  homicide.  The  defense  objected 
that  the  question  called  for  the  mere  conclusion  or  opinion  of  the  witness. 
But  held,  that  the  witness  having  described  the  peculiarity  of  the  mule's  feet 
and  track,  the  proof  sought  to  be  made  was  of  a  fact  as  contradistinguished 
from'  a  conclusion  or  opinion.    Id. 

82.  The  trial  court  did  not  err  in  permitting  a  witness  to  testify  that 
the  first  parties  who  reached  the  dead  body  attempted  to  prevent  the  oblit- 
eration of  tracks  leading  to  and  from  the  place  of  the  homicide,  by  warn- 
ing and  requesting  other  parties  approaching  to  keep  away.    Id. 

SB,  Proof  of  what  parties,  distant  from  the  place  of  the  homicide,  said 
to  each  other  when  they  heard  the  firing  of  the  guns  supposed  to  have 
killed  the  deceased,  was  properly  excluded  as  res  inter  alios  acta.    Id. 

84.  A  witness  was  permitted  to  testify,  over  the  objection  of  the  defend- 
ant, that  one  T.,  a  co-defendant  of  the  accused,  some  days  before  the  homi- 
cide, when  the  accuBed  was  not  present,  told  the  witness  that  he  and  the 
accused  *'were  going  to  kill  (the  deceased)  the  first  chance  they  got,  and 
were  going  for  him  anytime."  Held,  correct;  for,  though  a  conspiracy 
between  the  parties  may  not  have  been  conclusively  established  before  this 
testimony  was  admitted,  it  was  established  on  the  trial,  and  this  testimony 
tended  to  establish  its  existence  at  the  time  the  statement  was  made.     Id. 

85.  The  pendency  in  a  justice^  court  of  litigation  between  the  famiiies 
of  the  deceased  and  the  defendant  could  as  well  be  proved  by  the  testi- 
mony of  the  justice  of  the  peace  as  by  his  court  record.    Id. 

86.  For  evidence  sufficient  to  support  a  conviction  for  murder  of  the  first 
degree,  see  the  statement  of  the  case,  and  the  statement  of  the  facts  proved 
in  Thompson's  case,  ante,  p.  598.    Id. 

EXPRESS  MALICE. 

See  Chaboe  of  thk  Court, 

PACT  CASEa 

1.  See  testimony  of  absent  witnesses  sufficient  to  authorise  a  oontxnnanoe. 
Adams  v.  State,  1. 

2.  Evidence  insufficient  to  authorize  refusal  of  bail.    Ex  Parte  BoyetU  17* 

3.  Evidence  sufficient  to  support  a  capital  conviction  for  murder.  Lane 
V.  State,  54. 

4.  Evidence  insufficient  to  support  a  conviction  for  theft  Foster  v.  &at€, 
58. 

6.  Evidence  insufficient  to  support  a  conviction  for  murder  of  the  second 
degree.    Lxuxu  v.  State^  79. 

6.  Evidence  sufficient  to  support  a  conviction  for  murder  of  fhe  second 
degree.    Loyd  v.  State,  187. 
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FACT  CASES —continued. 

7.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  first  de- 
gree.   Davis  V,  State,  201. 

8.  Evidence  sufficient  to  6Upi)ort  venue  and  conviction  for  theft  of  cattle. 
House  V.  State,  227. 

9.  Evidence  sufficient  to  support  a  conviction  for  driving  stock  from  the 
range.    Otvensy.  State,  242. 

10.  Evidence  sufficient  to  support  a  capital  conviction  for  murder.  Adams 
V.  State,  250. 

11.  Evidence  sufficient  to  support  a  conviction  for  aggravated  assault 
McGreio  v.  State,  802. 

12.  Evidence  insufficient  to  establish  venue  of  the  offense.  Latham  v. 
State,  805. 

13.  Evidence  insufficient  to  support  a  conviction  for  theft  Rides  v.  State, 
808. 

14.  Evidence  insufficient  to  support  a  conviction  for  theft.  Martindale 
V.  State,  838. 

15.  Evidence  sufficient  to  support  a  conviction  for  horse  theft.  White  v. 
State,  348. 

16.  Evidence  insufficient  to  support  a  conviction  for  horse  theft  Tarin 
V.  State,  859. 

17.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  first  de- 
gree.   Penla7id  v.  State,  865. 

18.  Evidence  sufficient  to  support  a  capital  conviction  for  murder.  Gon- 
zales v.  State,  894. 

19.  Evidence  sufficient  to  support  a  conviction  for  theft.  Atterherry  v. 
State,  401. 

20.  Evidence  sufficient  to  support  a  conviction  for  manslaughter.  John- 
son V,  State,  458. 

21.  Evidence  insufficient  to  support  a  conviction  for  theft  MeOuire  v. 
State,  467. 

22.  Evidence  sufficient  to  support  a  capital  conviction  for  murder.  Wash- 
ington v.  State,  521. 

28.  Evidence  sufficient  to  support  a  capital  conviction  for  murder.  Young 
v.  State,  586. 

24.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  first 
degree.     Weaver  v.  State,  547. 

25.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  first 
degree.     Thompson  v.  State,  598. 

26.  Evidence  sufficient  to  support  a  conviction  for  murder  in  the  first  de- 
gree.   Kennedy  v.  State,  618. 

FORMER  CONVICTION. 

3.  Upon  proof  that  he  cut  and  wounded  D.  with  a  knife  on  the  10th  day 
of  August  1884,  the  defendant,  on  the  16th  day  of  the  following  October, 
under  an  indictment  charging  an  assault  with  intent  to  murder  the  said  D., 
was  convicted  of  an  aggravated  assault  and  battery.  On  the  12th  day  of  the 
following  November,  D.  died  from  the  effects  of  the  said  wounds,  and  de- 
fendant was  indicted  and  tried  for  his  murder.  To  this  prosecution  the 
defendant  pleaded  his  former  conviction  of  aggravated  assault  and  battery, 
and  sustained  his  plea  by  proof  that  the  transaction  involved  in  the  two 
prosecutions  was  the  same,  except  that,  at  the  time  of  the  said  former  con- 
viction, the  death  of  D.  had  not  occurred.    The  special  plea,  being  properly 
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FORMER  CONVICTION— continual 

Bubmitted  to  the  jury,  they  found  against  it  Held,  correct;  the  rule  being 
that  if,  after  a  conviction  for  assault,  the  assaulted  party  dies,  the  conviction 
for  assault  is  no  bar  to  a  prosecution  for  murder.  There  is  no  identity  be- 
tween the  trial  for  assault  during  the  life  of  the  injured  party  and  that  for 
murder  after  his  death,  for  the  death  creates  a  new  crime.  Johnson  v. 
State,  403. 

2.  Plea  of  autrefois  convict,  to  be  sufficient  to  set  up  such  defense, 
must  set  forth  in  hcec  verba,  or  at  least  by  exhibit,  both  the  complaint 
and  information,  if  a  misdemeanor,  or  the  indictment,  if  a  felony,  upon 
which  the  former  trial  was  had,  and  also  the  judgment  then  rendered. 
Such  pleading  is  essential  in  order  to  enable  the  trial  court  to  ascertain 
whether  or  not  the  former  trial  was  had  upon  a  valid  information  or  indict- 
ment, without  which  the  conviction  would  be  no  bar.  The  rule  is  correctly 
stated  as  follows:  **  If  the  indictment  is  in  form  so  defective  that  the  de- 
fendant, if  found  guilty,  will  be  entitled  to  have  any  judgment  entered 
thereon  against  him  reversed  for  error,  he  is  not  in  jeopardy ;  and,  should 
he  be  acquitted,  he  will  be  liable  to  be  tried  on  a  new  and  valid  indictment" 
Griaham  v.  State,  604. 

8.  Failure  of  the  defendant  to  set  out  in  his  plea  of  former  convictiim 
the  information  upon  which  his  trial  and  conviction  were  had  rendered  his 
plea  of  former  conviction  demurrable,  but  not  void.  The  State  failing  to 
except  to  the  plea  in  this  case,  the  trial  court  properly  permitted  the  defend- 
ant to  introduce  proof  to  support  it    IcL 

4.  If  a  special  plea  of  former  acquittal  or  conviction  be  sufficient  to  admit 
6%  idence,  and  it  is  supported  by  any  evidence  on  the  trial,  it  is  the  impera> 
tive  duty  of  the  court  to  submit  its  truth  or  untruth  as  an  issue  to  be  tried 
by  the  jury,  and  it  is  error  to  neglect  or  refuse  to  do  so.  In  view  of  the 
supporting  evidence  in  this  case,  the  court  below  erred  in  refusing  to  submit 
to  the  jury  the  defendant's  plea  of  former  conviction.    Id. 

5.  Under  the  provisions  of  article  553  of  the  Code  of  Criminal  Prooed* 
ure,  a  former  judgment  of  acquittal  or  conviction  in  a  court  of  competent 
jurisdiction  is  a  bar  to  any  further  prosecution  for  the  same  offense,  but  is 
not  a  bar  to  a  prosecution  for  any  higher  grade  of  offense  over  which  said 
court  had  not  jurisdiction,  unless  such  trial  and  judgment  were  had  upon 
indictment  or  information ;  in  which  case  the  prosecution  shall  be  barred 
for  all  grades  of  the  offense.  From  this  rule  it  follows  that,  if  the  trial  in 
the  first  instance,  though  for  a  minor  grade,  and  in  a  court  having  no  juris- 
diction of  the  higher  offense,  was  for  the  same  transaction,  and  was  had  by 
virtue  of  an  information  or  indictment,  the  judgment  will  be  a  bar  to  the 
higher  grade,  though  the  latter  be  pending  in  another  and  different  tribunal 
having  jurisdiction  of  it.    IcL 

6.  A  general  rule  upon  the  subject  {autrefois  convict)  has  been  cor- 
rectly stated  as  follows:  *'If  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  legal  conviction  upon 
the  first,  the  plea  is  generally  good;  but  not  otherwise.  Even  if  the  first 
trial  was  for  a  misdemeanor  and  the  second  for  a  felony,  the  test  holds  good 
that  the  plea  is  sufficient  if  the  evidence  requisite  to  support  the  second  in- 
dictment must  necessarily  have  supported  a  conviction  on  the  first'"  The 
reason  of  the  rule  is  to  restrain  the  State  from  multiplying  prosecutions  for 
the  same  act,  and  is  based  upon  the  doctrine  of  carving  and  former  jeopardy. 
Id. 

7.  The  prosecution  in  this  case  was  had  upon  an  indictment  which  charged 
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the  appellant  with  an  assault  with  intent  to  murder.  In  support  of  his  plea  of 
former  conviction,  the  defendant  proved  that  an  information  was  properly 
filed  in  the  county  court  charging  him  with  an  aggravated  assault  upon  the 
same  person  at  the  same  place  and  time  as  charged  in  this  indictment;  that 
at  a  regular  term  of  the  said  county  court,  when  the  case  was  called  for 
trial,  the'defendant  appeared,  waived  a  jury,  pleaded  guilty,  and  that  judg- 
ment was  rendered  finding  him  guilty  of  aggravated  assault,  and  assessing 
his  punishment  at  a  fine  of  $25,  which  judgment  concluded  with  the  order 
that  the  defendant  "  be  remanded  to  the  custody  of  the  sheriff  of  Hunt 
county  until  such  fine  and  costs  are  fully  paid."  Tlie  proof  further  showed 
that,  a  few  days  after  the  rendition  of  the  said  judgment  and  before  the 
expiration  of  the  term,  the  county  judge,  of  his  own  motion,  and  without 
the  consent  of  the  defendant  or  his  attorneys,  made  an  order  purporting  to 
set  aside,  annul  and  vacate  said  judgment  of  conviction,  and,  without  de- 
fendant's motion  or  request,  awarded  him  a  new  trial.  Upon  this  state  of 
case  is  presented  the  validity  of  the  order  of  the  county  court  vacating  its 
judgment  of  its  own  motion,  and  awarding  the  new  trial  without  the  con- 
sent or  request  of  the  defendant.  The  State  maintains  that,  the  case  in 
the  county  court  being  a  misdemeanor,  the  rule  which  in  civil  cases  gives  to 
the  court  full  control  over  its  judgments  until  adjournment  of  the  term 
obtains,  and  that,  under  that  rule,  it  was  authorized  to  set  aside  the  judg- 
ment and  award  the  new  trial,  without  the  defendant's  consent.  But  held: 
In  criminal  cases  the  power  of  courts  over  their  judgments  during  the  term 
at  which  they  are  rendered  does  not  extend  to  cases  where  punishment  has 
already  been  inflicted  in  whole  or  in  part.  A  conviction  followed  by  an  en- 
durance of  punishment  will  bar  a  future  prosecution  for  the  same  offense. 
The  recital  in  the  judgment  on  the  former  trial  in  this  case,  that  the  de' 
f endant  be  remanded  to  the  custody  of  the  sheriff  until  the  flne  and  costs 
were  fully  paid,  implies  that  he  discharged  that  judgment  either  by  the  pay- 
ment of  the  fine,  or,  in  default  of  such  payment,  by  remaining  in  the  cus- 
tody of  the  sheriff,  pending  the  attempted  vacation  of  the  judgment ;  in 
either  of  which  events,  the  punishment  having  been,  in  part,  at  least,  satis- 
fied, it  was  beyond  the  power  of  the  court  to  change  the  judgment  except 
upon  defendant's  motion.  And  upon  the  whole  case  it  is  held  that  the  plea 
of  former  conviction  should  have  been  submitted  to  the  jury  under  appro- 
priate instructions.     Id, 

GAMING. 

It  is  a  rule  of  criminal  pleading  in  this  State,  that,  in  an  information  or 
indictment  for  betting  at  a  gaming  table  or  device  other  than  those  specific- 
ally denounced  by  the  Penal  Code,  it  must  be  alleged  that  the  table,  bank, 
alley  or  device  was  kept  or  exhibited  for  the  purpose  of  gaming,  Describ- 
ing it  as  a  gaming  table  or  gaming  device  is  not  tantamount  to  the  allegation 
that  it  was  kept  or  exhibited  for  the  purpose  of  gaming.  See  the  opinion  in 
extenso  for  an  indictment  held  insufficient  to  charge  the  offense  of  betting 
at  a  gaming  table  so  kept  or  exhibited.    Doyle  v.  State,  410. 

GENERAL  AND  SPECIAL  LAWa 

While  the  "Local  Option  Law,"  which  was  enacted  under  a  mandatory 
provision  of  the  State  Constitution  (section  20,  article  XVI),  may  be  said  to 
be,  in  one  sense,  a  general  law,  still  in  its  operation  it  is  confined  to  localities 
which  may  adopt  it,  and  in  this  sense  it  is,  and  must  be  given  the  effect  of,  a 
special  statute,  and  be  held  to  set  aside,  and,  during  its  operation,  to  repeal 
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all  lawB  and  regulatioas  Id  conflict  with  it.  But  even  if  viewed  as  a  gen- 
eral law,  it  was  unquestionably  the  legislative  intent  that  it  should  have  the 
effect,  whenever  adopted  in  a  jiarticuiar  locality,  to  prohibit  the  sale  of  in- 
toxicating liquors  in  that  locality,  by  any  person,  without  regard  to  whether 
such  person  had  been  previously  licensed  by  the  State,  county,  city  or  town, 
to  sell.  An  unexpired  license  issued  before  the  adoption  of  the  "  Local  Op- 
tion Law,'^  is  not,  therefore,  a  defense  to  a  prosecution  for  a  violation  of  the 
local  option  law.    Ex  Parte  Lynn,  293. 

GRAND  JURY. 

See  EviDBNCB,  78. 

Habeas  Corpus,  U,  12. 
indictmbnt,  7,  s, 

1.  As  heretofore  held  in  the  case  of  Lott  v.  The  State,  18  Texas  Ct.  App., 
027,  a  constitutional  grand  jury  in  this  State,  since  the  adoption  of  the  pres- 
ent Constitution,  is  composed  of  twelve  men,  no  more  and  no  less ;  and  an 
indictment  presented  by  thirteen  men  purporting  to  be  a  grand  jury  is  a 
nullity  and  incompetent  to  confer  jurisdiction  upon  any  court.  It  was  fur- 
ther held  in  Lottos  case,  and  is  now  reasserted,  that  such  objection  to  an  in- 
dictment is  fundamental  and  jurisdictional,  and  can  be  urged  in  the  trial  at 
court  at  any  stage  of  the  pixxieedings,  or  in  this  court ;  or,  if  it  affirmatively 
appears  from  the  record  that  the  appellant  has  been  convicted  of  a  felony, 
without  being  indicted  therefor  by  a  legal  grand  jury,  this  court  will  set 
aside  the  conviction  and  dismiss  the  prosecution,  notwithstanding  the  fail- 
ure of  the  appellant  to  interpose  the  objection.    McNeese  v.  State,  49. 

2.  The  record  entry  of  the  presentment  of  the  indictment  recites  the 
fact  that  it  was  presented  by  the  grand  jury,  **  thirteen  members  thereof 
being  present."  The  assistant  attorney-general,  on  behalf  of  the  State,  in- 
sists that  the  word  *'  thirteen  *'  in  the  entry  should  be  considered  and  treated 
as  a  clerical  mistake,  and  that  it  should  be  presumed  that  the  grand  jury 
which  returned  the  indictment  was,  in  fact,  composed  of  twelve  men.  Bat 
held,  that  the  authority  of  this  court  to  treat  verbal  grammatical  errors  as 
immaterial,  if  they  do  not  affect  the  sense,  cannot  be  extended  to  cases 
wherein  the  error  is  vital  and  goes  to  the  foundation  of  the  proceeding.     7dL 

8.  As  already  announced  in  Lott's  case,  18  Texas  Ct.  App.,  627,  and  in 
McNeese^s  case,  ante,  page  48,  a  constitutional  grand  jury  in  this  State  is 
composed  of  twelve  and  no  other  number  of  men,  and  an  indictment  pre- 
sented by  a  pretended  grand  jury  composed  of  any  other  number  is  a  nullity 
and  incapable  of  conferring  jurisdiction  upon  any  court  of  this  State,  and 
that  objection  to  such  an  indictment  is  fundamental  and  jurisdictional, 
available  at  any  stage  of  the  proceedings  in  the  lower  court,  even  without 
exception,  and  is  an  error  to  be  revised  by  this  court  upon  its  own  motion, 
if  apparent  of  record.    Smith  v.  State,  95. 

4.  The  record  discloses  that,  on  July  3,  3882,  in  the  district  court  of  Webb 
county,  where  the  indictment  was  found,  twelve  persons  who  had  been  pre- 
viously selected  as  grand  jurors  appeared  in  open  court  and  were  duly  qual- 
ified, impaneled  and  organized  as  a  grand  jury  for  the  term,  and  that  one 
G.  was  one  of  the  twelve  grand  jurors  thus  impaneled.  The  record  recites  the 
following  from  the  minutes  of  the  court,  as  of  date  July  10,  1882,  on  which 
day  the  grand  jury  had  been  in  session  at  least  six  days:  **  And  now,  on 
this  day,  the  grand  jury,  through  their  foreman,  report  to  the  judge  presid- 
ing tliat  they  had  excused  one  of  their  number  (said  G.)  from  further  attend- 
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GRAND  JJJUY— continued, 

ance  od  their  meetings  at  this  term  of  the  court.  .  .  .  And  now  on  this 
day  came  into  open  court  the  grand  jury,  and  through  their  foreman  hcuid 
to  the  judge  presiding  the  following  bills  of  indictment  *'—  including  the  in- 
dictment in  this  case.  The  objection  urged  by  the  defense  to  the  indictment 
is  that  }t  was  presented  by  a  grand  jury  whose  organization  and  autonomy 
were  completely  destroyed  by  its  own  action  in  excusing  one  of  its  members 
from  further  service  during  the  term ;  or,  in  effect,  that  the  indictment  was 
presented  by  a  gi*and  jury  which,  in  violation  of  the  Constitution,  was  com- 
posed of  eleven  jurors,  and  was  therefore  incompetent  to  confer  jurisdiction 
upon  the  court.  HeUJ^  that  the  objection  as  urged  to  the  validity  of  the  in- 
dictment cannot  prevail,  because  ttie  authority  to  permanently  excuse  from 
service  a  single  grand  juror,  after  the  grand  jury  is  organized  and  impaneled. 
Is  vested  neither  in  the  court  itself  nor  in  the  grand  jury,  and  the  action  of 
the  grand  jury  in  this  case,  in  excusing  the  juror  Q.  for  the  term,  was  a 
nullity  and  absolutely  void,  and  did  not  operate  to  discharge  him.  More- 
over, under  the  law  of  this  State,  nine  members  of  a  grand  jury,  once 
legally  organized,  constitute  a  quorum  **to  transact  business  and  present 
bills,"  and  it  appears  by  the  recitals  in  the  record  that  the  juror  G.  was  not 
attempted  to  be  discharged  until  after  the  presentation  of  this  indict- 
ment.   Id. 

5.  Indictments  presented  by  grand  juries  composed  of  more  persons  than 
twelve  are  nullities,  as  heretofore  held  in  the  cases  of  Lott  v.  The  State,  18 
Texas  Ct.  App.,  627,  and  McNeese  v.  The  State,  ante,  p.  48;  and  convictions 
shown  by  the  record  to  be  based  upon  such  pretended  indictments  will,  upon 
appeal  to  this  court,  be  set  aside  and  the  prosecutions  dismissed.  Williama 
et  ale.  v.  State,  265. 

6.  A  constitutional  grand  jury  of  this  State,  such  as  alone  is  competent 
to  return  a  valid  indictment,  is  composed  of  the  exact  number  of  twelve 
persons.  See  the  opinion  in  extenso  for  the  subject  discussed  and  elaborated, 
and  note  the  approval  of  the  decision  in  the  case  of  Lott  v.  The  State,  18 
Texas  Ct.  App.,  627.    Rainey  v.  State^  479. 

7.  Note  the  approval  of  the  rule  laid  down  in  Lett's  case,  supra,  to  the 
effect  that,  notwithstanding  the  failure  of  the  Code  to  authorize  a  motion  to 
quash  an  indictment  upon  the  ground  of  such  illegal  organization  of  the 
grand  jury  which  presented  it,  objection  either  by  motion  to  quash  or  in 
arrest  of  judgment  is  available  as  against  the  indictment.    Id, 

8.  Challenge  to  the  array  of  the  grand  jury  upon  the  ground  that  it  was 
composed  of  another  than  the  constitutional  number  of  twelve  persons  is 
not  authorized  by  article  377  of  the  Code  of  Procedure,  when  independently 
construed,  nor  when  construed  in  connection  with  articles  378,  380  and  881. 
Indeed,  in  view  of  the  constitutional  provision  restricting  the  membership 
of  the  grand  jury  to  twelve  persons,  it  is  beyond  the  power  of  the  Legisla- 
ture to  enact  a  law  requiring  such  a  challenge,  inasmuch  as  one  accused  of 
a  felony  can  only  be  held  to  answer  to  an  '*  indictment"  (Bill  of  Rights,  sec- 
tion 10),  and  an  indictment  can  only  be  presented  by  a  constitutional  grand 
jury.    Id, 

9.  It  is  insisted  in  behalf  of  the  State  that  the  objection  to  the  indictment, 
being  raised  for  the  first  time  in  this  court,  comes  too  late.  Held,  that  the 
position  is  not  well  taken.  No  objection  can  come  too  late  which  discloses 
that  a  person  has  been  put  to  answer  for  crime  in  a  manner  violative  of  his 
legal  and  constitutional  rights.  A  valid  indictment  is  an  indispensable  pre- 
requisite to  a  legal  prosecution  for  a  felony,  and  if  it  be  affirmatively  dis- 
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GRAND  JURY—- continued. 

closed  by  the  record  that  the  pretended  indictment  was  returned  by  an 
unauthorized  body  of  men,  assuming  to  act  as  a  grand  jury,  all  the  acts  of 
such  a  body  must  be  held  void,  and  no  laches  of  the  accused  will  cure  the 
irregularity.  The  Legislature,  therefore,  even  had  it  been  so  disposed,  had 
no  power  to  invest  the  courts  of  this  State  with  jurisdiction  to  try  for  felony 
in  any  manner  other  than  that  prescribed  by  the  Constitution.    Id. 

10.  The  effect  of  article  857  of  the  Code  of  Criminal  Procedure,  which  pro- 
vides that  "  the  jury  commissioners  shall  select  from  the  citizens  of  the 
different  parts  of  the  county  sixteen  persons  to  be  summoned  as  grand  jurois 
for  the  next  term  of  the  district  court,"  especiedly  when  construed  in  con- 
nection with  article  876  of  the  same  Code,  cannot  be  held  to  authorize  the 
organization  of  a  grand  jury  composed  of  any  number  of  persons  not  less 
than  twelve  nor  more  than  sixteen.  Such  a  construction  is  not  only  unwar- 
ranted by  the  language  of  the  act,  but,  if  it  were  inevitable,  it  would  be 
without  binding  force  in  view  of  the  twenty-ninth  section  of  the  Bill  of 
Rights,  which  declares,  in  effect,  that  the  Constitution  is  the  paramount  law 
of  this  State,  and  that  its  provisions  shall  prevail  over  all  conflicting  legis- 
lative enactments.    Id, 

11.  To  obviate  the  objection  that  the  grand  jury  which  presented  the 
indictment  was  composed  of  thirteen  persons,  the  State  insists  that  one  of 
the  thirteen  persons  can  be  treated  as  an  intruder,  and  that  it  was  the  duty 
of  the  accused,  at  the  proper  time,  to  except  to  the  indictment  under  the 
second  subdivision  of  article  623  of  the  Code  of  Criminal  Procedure,  upon 
the  ground  that  some  person  not  authorized  by  law  was  present  when  the 
grand  jury  was  deliberating,  or  was  voting  upon  the  accusation  against  him. 
Held,  that  the  position  is  without  merit,  because  the  convocation  of  a  valid 
panel  of  a  grand  jury  is  an  indispensable  precedent  to  any  proceeding  on 
the  part  of  the  accused,  and  a  valid  panel  is  composed  of  twelve  and  not 
thirteen  members.  Note  the  qucere  of  the  court  as  to  which  of  the  thirteen 
persons  composing  an  illegal  panel  could  be  objected  to  as  an  intruder,  and 
note  also  the  suggestion  that  it  would  be  beyond  the  power  of  the  Legisla- 
ture to  authorize  the  trial  court  to  legalize  a  grand  jury  which,  under  the 
Constitution,  is  illegal,  by  permitting  the  defendant  to  designate  which  of 
the  members  of  the  panel  in  excess  of  the  constitutional  number  should  be 
treated  as  intruders.    Id, 

HABEAS  CORPUS. 

1.  Under  a  proper  construction  of  the  eleventh  aectioa  of  the  Bill  of  Rightii 
which  provides  that  '*  All  prisoners  shall  be  bailable  by  sufficient  sureties, 
unless  for  capital  offenses  when  the  proof  is  evident,**  the  proof,  in  order  to 
authorize  the  refusal  of  bail,  must  show  clearly  and  conclusively  that  the 
accused,  acting  either  alone  or  in  concert  with  others,  committed  the  capital 
offense  charged.  See  the  opinion  for  a  definition  of  the  term  "  evident,"  as 
used  in  this  connection ;  and  see  the  stateipent  of  the  case  for  evidence  in  a 
habeae  corpus  proceeding  for  bail  under  an  indictment  for  murder,  held 
insufficient  to  authorize  the  refusal  of  bail,  inasmuch  as  it  is  not  "proof  evi- 
dent" of  the  appellant's  complicity  in  the  offense  charged.  Ex  Parte 
Boyett,  17. 

2.  Article  845  of  the  Code  of  Criminal  Procedure  provides  as  follows:  "  In 
case  the  defendant,  pending  an  appeal  in  a  felony  case,  shall  make  his  escape 
from  custody,  the  jurisdiction  of  the  court  of  appeals  shall  no  longer  attadi 
in  the  case ;  and  upon  the  fact  of  such  escape  being  made  to  appear,  the 
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HABEAS  COHPUS—- continued. 

court  shall,  on  motion  of  the  attorney-general,  or  attorney  representing  the 
State,  dismiss  the  appeal;  but  the  order  dismissing  the  appeal  shall  be  set 
aside  if  it  shall  be  made  to  appear  that  the  accused  had  voluntarily  returned 
to  the  custody  of  the  officer  from  whom  he  eeoaped,  within  ten  days.*'  Under 
an  indictment  charging  him  with  the  murder  of  one  W.,  the  accused  was 
arrested  on  the  d6th  day  of  June,  1885,  and  on  the  same  day  he  sued  out  a 
writ  of  habecu  oorpua  for  bail,  which  was  refused,  from  which  judgment  he 
perfected  his  appeal  to  this  court.  On  the  5th  day  of  the  following  July, 
and  pending  this  appeal,  the  accused  effected  his  escape,  but  was  reoaptured 
three  days  thereafter.  Held,  that  an  appeal  from  the  judgment  of  the  lower 
ooort  in  a  habeas  carpus  proceeding  under  an  indictment  for  murder  is  an 
appeal  from  a  judgment  "  in  a  felony  case,"  within  the  purview  of  the  stat- 
ute ;  and  the  escape  of  the  accused  pending  this  appeal,  being  shown  fay  the 
record,  the  motion  of  the  assistant  attorney-general  to  dismiss  the  appeal 
snust  prevail,  notwithstanding  it  appears  that  the  appellant  was  reoaptured 
within  ten  days  after  his  escape.    Ex  Parte  Wood,  46. 

8.  It  was  held  by  this  court  in  Parker's  case,  5  Texas  Ct.  App.,  579,  that  a 
person  accused  of  a  criminal  offense  had  no  right,  after  the  presentment  of 
aa  indictn^ent  against  him,  to  inquire,  by  writ  of  habeas  corpus,  into  the 
oonstitutionality  of  the  law  under  which  he  was  arrested,  and  that  his  only 
means  of  testing  that  question  was  by  trial  in  the  appropriate  court.  Since 
the  rendition  of  that  decision  the  United  States  supreme  court,  in  Ex  parte 
Sieboldf  100  U.  S.,  871,  has  held  otherwise,  and  announced  the  contrary  rule 
that  not  only  af t^  indictment,  but  even  after  oonvicticm,  the  writ  of  habeas 
-eoTpus  is  available  to  inquire  into  the  constitutionality  of  the  law  under 
which  the  applicant  was  indicted  and  tried ;  and  that  if  the  law  is  determined 
to  be  unconstitutional,  the  prisoner  should  be  discharged,  no  matter  what  may 
l>e  the  stattu  of  his  case.  Without  concurring  in  the  logic  of  this  doctrine, 
this  court  adopts  it,  and,  to  harmonize  its  rulings  therewith,  overrules 
Parker's  case,  supra.    Ex  Parte  Mato,  112. 

4.  The  applicant  in  this  case,  who  was  held  in  custody  under  an  indictment 
charging  him  with  theft,  sought  his  discharge  by  means  of  the  writ  of 
habeas  oorpus,  upon  the  ground  that  the  term  of  the  district  court  at 
which  the  indictment  was  preferred  against  him  was  held  without  authority 
of  law,  because,  1.  The  said  term  of  the  district  court  was  fixed  by  the  dis- 
trict judge  and  not  by  legislative  enactment.  2.  Because  the  acts  of  the 
Legislature  purporting  to  confer  upon  district  judges  authority  to  fix  the 
times  for  holding,  and  the  terms  of,  the  district  court  in  newly  organized 
counties,  whenever  any  unorganized  county  in  their  district  should  become 
organized,  was  unconstitutional  and  void,  such  acts  being  an  effort  on  the 
part  of  the  Legislature  to  delegate  a  power  it  alone  could  exercise.  The  act 
thus  called  in  question,  entitled  '*  An  act  to  authorize  district  judges  to  Ax 
times  for  holding  courts  in  newly  organized  counties,"  approved  April  25, 
1882,  provides  as  follows:  '*  Whenever  any  unorganized  county  within  this 
State  has  become  organized,  there  being  no  time  fixed  by  law  for  holding 
district  court  in  such  counties,  the  district  judge  in  whose  judicial  district 
euch  county  is  situated  shall  fix  times  to  hold  at  least  two  terms  of  court 
«80h  year  in  each  of  such  counties  by  a  written  declaration  to  be  forwarded 
by  the  district  judge  to  the  district  clerk  of  the  county,  and  by  him  spread 
on  the  minutes  of  the  district  court.  When  the  times  are  so  fixed,  they 
shall  not  be  changed  except  by  an  act  of  the  Legislature."  (Acts  Called 
Session,  17th  Leg.,  p.  4.)  Held,  that  the  act  in  questicm  is  not  repugnant  to 
Vol.  XIX— 47 
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^  section  1  of  article  II  of  the  CSonstitation ;  it  is  not  a  delegation  by  the  leg- 
islature of  legislative  power,  but  is  an  enactment  bjthe  Legislature,  though 
dependent  for  its  operative  force  upon  a  future  contingency,  and  is  there- 
fore an  exercise  of  legislative  power  within  the  scope  of  the  Constitution. 
Id. 

S.  Articles  188  and  139  of  the  Code  of  Criminal  Procedure,  while  not  man- 
datory, clearly  indicate  that,  before  a  person  detained  upon  a  charge  of 
misdemeanor  resorts  to  this  court  for  a  writ  of  habeas  corpus,  he  should 
apply  for  the  writ  to  the  county  judge  of  the  county  in  which  the  mis- 
demeanor was  committed,  or,  if  there  be  no  county  judge  in  such  county, 
then  to  the  nearest  judge  or  court  competent  to  grant  the  same.  The  juris- 
diction of  this  court  to  grant  the  writ,  even  though  it  was  not,  in  the  first 
instance,  applied  for  to  the  proper  local  court,  is  not  to  be  questioned,  but 
the  discretion  to  refuse  the  writ  is  one  which  this  court  should  and  will 
exercise  in  all  cases  wherein  no  valid  reason  is  shown  for  failing  to  apply 
to  the  proper  local  court.    Ex  Parte  Lynn,  120. 

8.  As  an  excuse  for  his  failure  to  apply  to  his  local  judge  for  the  writ, 
the  applicant  in  his  petition  alleges  that  said  judge  was  so  prejudiced  against 
him,  and  his  avocation  as  a  retail  liquor  dealer,  that  he  could  not  obtain 
from  him  a  fair  and  impartial  hearing  of  his  application  for  the  writ^  Hdd, 
that  such  allegations,  though  sworn  to,  are  mere  suppositions  and  conjec- 
tures, and  afford  no  valid  excuse  for  failing  to  properly  apply  to  the  local 
judge  for  the  writ.    Id, 

7.  If  the  application  of  a  defendant  detained  under  a  charge  of  misde- 
meanor be  refused  by  his  local  county  judge,  such  applicant  has  the  right 
to  apply  for  the  same  to  another  court  or  judge  competent  to  grant  the  same; 
or,  if  the  writ  be  granted  by  the  local  judge,  and  the  applicant,  upon  the 
hearing  thereof,  be  remanded  to  custody,  an  appeal  will  lie  to  the  court  of 
appeals,  returnable  at  whichever  branch  the  said  court  may  then  be  in  ses- 
sion.   Id. 

8.  Applicant  was  arrested  upon  a  warrant  issued  by  a  justice  of  the  peace, 
upon  a  complaint  charging  him  with  the  violation  of  the  local  option  law. 
He  applied  to  the  county  judge  for  the  writ  of  Jiabeas  corpus,  which  was 
granted,  but  upon  the  hearing  of  the  same  the  county  judge  remanded  the 
applicant  to  the  custody  of  the  ofScer,  and  the  applicant  appeals.  The 
assistant  attorney-general  moves  to  dismiss  the  appeal,  because,  1.  The  jus- 
tice of  the  peace  had  acquired  jurisdiction  of  the  case,  and  also  of  the  per- 
son of  the  applicant,  and  therefore  the  county  judge  could  not  interfere  by 
the  writ  of  habeas  corpus,  and,  the  county  court  having  no  jurisdiction,  this 
court  acquired  none  by  the  appeal.  2.  Because  it  does  not  appear  from  the 
record  that  the  applicant  is  in  actual  custody  or  restrained  of  his  liberty. 
8.  Because  the  record  has  not  been  sent  to  this  court  in  the  manner  required 
by  law.  The  motion  to  dismiss  the  appeal  is  overruled  because  the  writ  of 
habeas  corpus  was  fully  authorized  by  articles  189  and  195  of  the  Code  of 
Criminal  Procedure.  Held,  further,  that  as  the  record  shows  the  remand  of 
applicant  to  the  custody  of  the  ofScer,  the  presumption  obtains  that  he  is 
held  in  custody  by  said  officer  in  obedience  to  the  order.  And,  further,  that 
the  rules  governing  the  transmission  of  transcripts  to  this  court,  on  appeals 
in  other  criminal  cases,  do  not  govern  in  habeas  corpus  appeals ;  such  appeals 
being  specially  provided  for  and  regulated,  and  no  particular  mode  being 
prescribed  for  bringing  the  transcripts  before  this  court  (Code  Crim.  Proa, 
art.  881.)    Ex  Parte  Kramer,  123.  / 

9.  Inasmuch  as  an  election  under  the  local  option  law  which  was  not  oon- 
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ducted  in  accordance  with  the  requirements  of  the  law  is  absolutely  void, 
rendering  absolutely  void  every  proceeding  had  tliereunder,  the  legality  of 
the  same  may  be  questioned  not  only  directly  but  collaterally.  Habecu  cor- 
pus  was  an  available  remedy  in  this  case,  and  as  the  evidence  shows  a  fail- 
ure to  properly  post  notices  of  the  election,  the  same  was  illegal,  and  the 
judgment  of  the  lower  court  remanding  the  applicant  must  be  reversed  and 
the  applicant  discharged.    Id, 

10.  The  writ  of  habecLS  corpus  will  not,  under  the  law  of  this  State,  be 
awarded  when  the  application  therefor  shows  that  the  applicant  is  restrained 
of  his  liberty  by  a  sheriff,  acting  under  a  commitment  issued  by  the  district 
court  after  trial  and  judgment  of  conviction  for  a  felony.  In  these  cases 
the  applications  alleged  that  the  indictments  wer9  presented  by  an  illegal 
grand  jury,  the  same  being  composed  of  sixteen  men.  Ex  Parte  Fuller  et 
al.,  241. 

11.  An  indictment  presented  by  a  grand  jury  composed  of  a  larger  num- 
ber of  men  than  twelve  is  a  nullity,  and,  therefore,  all  proceedings  had 
under  the  same  are  void.    Ex  Parte  Stvain  et  aL,  828. 

12.  The  applications  for  the  writs  of  habeas  corpwt  in  these  cases  alleged 
that  the  relators  were  restrained  of  their  liberty  by  virtue  of  indictments  pre- 
sented by  a  grand  jury  composed  of  fifteen  men,  but  admit  that  the  facts 
charged  in  the  pretended  indictments  are  sustained  by  the  evidence.  Upon 
the  hearing  of  the  writs  it  was  shown  that  the  indictments  were,  in  fact, 
presented  by  a  grand  jury  composed  of  fifteen  men.  Upon  this  state  of 
facts  the  judge  below  refused  to  dischaige  the  relators,  but  held  that  they 
were  entitled  to  bail,  and  fixed  the  bonds  at  $500  in  each  case,  but  it  does  not 
appear  from  the  order  whether  such  bail  was  required  to  secure  their  pres- 
ence to  answer  to  the  void  indictments  at  the  next  term  of  the  court  or  to 
answer  to  such  indictments  as  may  hereafter  be  presented  against  them. 
Held,  that  the  judgments  must  be,  and  are,  reformed,  and  the  appellants 
are  hereby  accorded  bail  in  the  sum  of  |500  each,  conditioned  for  their  ap- 
pearance, respectively,  before  the  next  term  of  the  district  court  of  Navarro 
county,  to  answer  to  such  indictments  as  may  then  be  presented  against 
them.    Id» 

18.  See  the  statement  of  the  case  for  evidence  upon  a  proceeding  by  habeas 
corpus  for  bail,  under  a  charge  of  murder,  Jield  not  to  authorize  the  refusal 
of  bail.    Ex  Parte  Schaniberger,  572. 

HEARSAY  EVIDENCE. 

1.  The  admission  of  hearsay  evidence  in  this  case  was  subsequently  ren- 
dered immaterial  by  proving  the  same  facts  by  the  person  on  whose 
authority  the  hearsay  statement  was  made.    Loyd  v.  State,  187. 

2.  See  the  opinion  in  extenso  for  evidence  held  to  be  hearsay,  and  there- 
fore to  have  been  improperly  admitted.    FuUer  v.  State,  880. 

HOMICIDE  IN  DEFENSE  OF  LIFE  OR  PROPERTY. 
See  Justifiable  Homicidb. 

IMPEACHING  TESTIMONY. 

1.  One  of  the  witnesses  introduced  by  the  defense  was  shown  to  be  a 
stranger  in  the  county  of  the  prosecution.  He  testified  that  he  was  a  sub- 
scribing witness  to  the  bill  of  sale  of  the  animals,  executed  by  C,  who  sold 
them  to  the  defendant  (which  bill  of  sale  was  in  evidence),  and  that  as  such 
subscribing  witness  he  proved  the  same  before  a  justice  of  the  peace  of  W. 
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IMPEACHING  TESTIMONY— <xmfmiMd. 

county.  The  State,  on  oroeB-ezanhnation,  praponnded  many  qaestiona, 
tending  indirectly  to  throw  diBcredit  upon  his  testimony.  The  defense  then 
tendered  witnesses  who  had  long  known  the  impugned  witness,  to  proTe 
that  his  reputation  for  truth  and  veracity  was  good  where  he  resided  and 
was  known.  This  sustaining  evidence  was  rejected  by  the  trial  court  upon 
the  ground  that  the  witness's  character  had  not  been  impeached.  Held, 
error;  because  the  witness  being  a  stranger,  and  testifying  to  isolated  fact% 
and  the  cross-ezaminatioa  tendmg  strongly  to  discredit  his  statements,  sus- 
taining testimony  was  competent  under  the  role  that  "such  evidence  may 
be  admitted  on  particular  discrediting  facts  being  developed  againat  the 
witness  in  his  cross-examination,  espeoially  when  he  is  in  the  situation  of  a 
atranger  testifying  to  isolated  facts.**  See  the  statement  of  the  case  for  a 
state  of  proof  to  whi(^  the  rule  applies.    PkiUips  v.  State^  15Sb 

a.  In  a  trial  for  theft  it  appeared  that  H.,  a  State's  witness,  had  lived  some 
-seven  or  eight  years  in  a  oertata  neighborhood,  and  that,  some  eight  or  ten 
months  prior  to  the  trial,  he  reuMved  into  another  neighborhood,  some  ten 
miles  distant.  Assailing  the  general  reputation  for  truth  of  the  witness  H., 
the  defense  asked  the  impeaching  witnesses  what  his  general  reputation  was 
in  the  first  named  neighborhood,  which  qvestion  was  disallowed  by  tbe  court, 
upon  the  ground  that  the  evidenoe  of  repatatien  should  be  restricted  to  his 
place  of  present  residence.  Held,  that  the  question  was  a  proper  one,  and 
the  ruling  erroneous.  See  the  opinion  4n  extenso  on  the  question,  and  note 
an  approval  of  the  same  doctrine  as  announced  in  Lum's  Case,  11  Texas  Ct 
App.,488.    CajfOt  T.  State,  4U. 

XMPUED  MALICE. 

See  Chakqe  of  the  Codbt,  5,  9. 

MUBDBR,  4. 

INDICTMENT. 

See  AesAULT  with  Intent  to  Musder,  2, 

1.  Indictment  for  theft  must  aUcige  that  the  property  was  fraudvlenUjf 
taken.  Allegation  that  it  was  feloniously  taken  will  not  suflSce.  Ware  v. 
iSeo^e,  18. 

2.  See  indictment  held  sufficient  to  charge  the  offense  of  murder.  Iamu 
V.  State,  79. 

8.  Objection  that  the  indictment  does  not  show  upon  its  face,  nor  aver  in 
terms,  that  it  was  presented  in  the  district  court,  is -an  objection  which  goes 
to  the  form  and  not  the  substance  of  the  indictment,  «nd,  theref<»e,  though 
available  in  a  motion  to  quash,  is  beyond  the  reach  of  a  motion  in  arrest  of 
judgment,  because  '*  a  motion  in  arrest  of  judgment  shall  be  granted  upon 
any  ground  which  would  be  good  upon  exceptions  to  an  indictment  or  in- 
formation for  any  substantial  defect  therein."    NQand  v.  State,  IW, 

4  See  indictment  held  sufficient  to  charge  the  offense  of  murder.  Walker 
V.  State,  176. 

5.  The  statutory  provision  requiring  the  indorsement  on  the  back  of  an 
indictment  of  the  names  of  the  witnesses  upon  whose  testimony  It  was 
found  is  merely  directory.  Such  indorsement  is  no^xmatituent  part  of  the 
indictment,  or  of  the  finding  of  the  grand  jury,  and  is  not  essential  to  its 
validity.  The  sufficiency  of  the  service  of  a  copy  of  an  indictment  upon  a 
defendant  cannot,  therefore,  be  questioned  upon  the  ground  that  the  : 
of  the  State  witnesses  were  not  indersed  upon  the  baok  thereof.    Id. 
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INDICTMENT  —  continued. 

6.  Indictments  presented  by  grand  juries  composed  of  more  persons  than 
twelve  are  nullities,  as  heretofore  held  in  the  cases  of  Lott  v.  The  State,  18 
Texas  Ct.  App.,  627,  and  McNeese  v.  The  State,  ante,  p.  48;  and  conyictions 
shown  by  the  record  to  be  based  upon  such  pretended  indictments  will,  upon 
appeal  to  this  court,  be  set  aside  and  the  prosecutions  dismissed.  WiUiama 
et  aU.  V.  State,  265. 

7.  An  indictment  presented  by  a  grand  jury  composed  of  a  larger  number 
of  men  than  twelve  is  a  nullity,  and,  therefore,  all  proceedings  had  under 
the  same  are  void.    Ex  Parte  Sioain  et  oZ.,  328. 

8.  The  applications  for  the  writs  of  habeas  corpus  in  these  cases  alleged  ^ 
that  the  relators  were  restrained  of  their  liberty  by  virtue  of  indictments 
presented  by  a  grand  jury  composed  of  fifteen  men,  but  admit  that  the  facts 
charged  in  the  pretended  indictments  are  sustained  by  the  evidence.  Upon 
the  hearing  of  the  writs  it  was  shown  that  the  indictments  were,  in  fact, 
presented  by  a  grand  jury  composed  of  fifteen  men.  Upon  this  state  of  facts 
the  judge  below  refused  to  discharge  the  relators,  but  held  that  they  were 
entitled  to  bail,  and  fixed  the  bonds  at  (500  in  each  case,  but  il  does  not  ap- 
pear from  the  order  whether  such  bail  was  required  to  secure  their  presence 
to  answer  to  the  void  indictments  at  the  next  term  of  the  court  or  to  answer 
to  such  indictments  as  may  hereafter  be  presented  against  them.  Held, 
that  the  judgments  'must  be,  and  are,  reformed,  and  the  appellants  are 
hereby  accorded  bail  in  the  sum  of  |500  each,  conditioned  for  their  appear- 
ance, respectively,  before  the  next  term  of  the  district  court  of  Navarro 
county,  to  answer  to  such  indictments  as  may  then  be  presented  against 
them.    Id. 

9.  Indictment  is  sufficient  to  charge  murder  in  the  first  degree  if  it  alleges 
that  the  murder  was  committed  with  "malice  aforethought.*'  See  the 
statement  of  the  case  for  an  indictment  held  sufficient  to  charge  murder  in 
the  first  degree.    Perdand  v.  State,  365. 

10.  Under  the  law  of  this  State,  a  conviction  for  theft  can  be  had  under 
an  ordinary  indictment  for  that  o£fense  upon  proof  that  the  taking,  though 
with  the  owner's  consent,  was  obtained  by  false  pretext  and  with  intent 
to  deprive  the  owner  of  the  value  of  the  property,  and  appropriate  it  to 
the  use  and  benefit  of  the  taker.  The  indictment  in  this  case  is  supported 
by  the  proof.    Atterberry  v.  State,  401. 

11.  Entry  of  the  presentment  of  an  indictment  upon  the  records  of  the 
court  need  not  show  what  o£fense  is  charged  in  the  indictment  Steele  v. 
State,  425. 

12.  To  engage  in  or  pursue  the  occupation  of  selling  intoxicating  liquors 
is  taxable  under  the  laws  of  this  State,  and  to  do  so  without  having  first  i)aid 
the  tax  due  thereon  is  a  penal  offense.  But  a  mere  sale  of  intoxicating 
liquors  without  engaging  in  or  pursuing  the  occupation  of  selling  is  not 
an  offense.  Indictment,  therefore,  which  charges  merely  a  sale  of  intoxi- 
cating liquors  without  license  charges  no  offense  against  the  laws  of  this 
State.    Merritt  v.  State,  435. 

13.  If  in  a  prosecution  for  theft  under  an  indictment  which  alleges  the 
ownership  of  the  property  stolen  to  be  in  some  person  to  the  jurors  unknown, 
it  transpires  on  trial  that  the  ownership  could  have  been  ascertained  by 
the  exercise  of  reasonable  diligence,  it  becomes  the  duty  of  the  trial  court, 
in  the  event  of  conviction,  to  award  a  new  trial.    Atkinson  v.  State,  46*3. 

14.  Indictment  in  such  a  case  should  not  be  predicated  alone  upon  the 
testimony  taken  before  an  examining  court,  if  the  witnesses  be  accessible, 
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nfDICTliEKT — eontinued, 

and  could  have  inf ormed  the  grand  jury  of  the  ownership  of  the  stolen 
property.    Id, 

15.  Indictment  for  theft,  failing  to  allege  that  the  property  was  fraudr 
ulently  taken,  is  insufficient  to  charge  the  offense.    Spain  ▼.  StaUf  4^. 

16.  Note  the  suggestion  of  the  court  as  to  descriptive  averments  in  an 
indictment  for  theft  of  animals  of  the  equine  species,  which  should  be  ob- 
served.   Id. 

17.  It  is  not  essential  that  an  indictment  for  assault  should  allege  an 
intent  to  injure  or  unlawful  violence,  especially  when  the  transaction  as  set 
out  imports  illegality.    MUstead  v.  Staie^  400. 

18.  An  assault  which  is  committed  in  a  court  of  justice  is  expressly  de- 
clared, by  subdivision  2  of  article  496  of  the  Penal  Code,  to  be  an  aggravated 
assault.  See  the  opinion  for  an  indictment  hdd  sufficient  to  charge  such  an 
aggravated  assault.    Id, 

19.  It  is  a  rule  well  settled  under  the  practice  of  this  State,  that,  upon  a 
charge  of  aggravated  assault,  an  accused  may  be  convicted  and  punished 
for  a  simple  assault.  The  rule  which  confines  the  State,  in  its  effort  to  es- 
tablish aggravated  assault,  to  evidence  in  support  of  the  aggravation  allied 
in  the  indictment  will  not  preclude  a  conviction  for  simple  assault  The 
aggravation  alleged  in  this  case  was  that  the  assault  was  made  upon  a  jus- 
tice of  the  peace,  his  court  being  then  and  there  in  session.  The  proof 
showed  that  an  assault  was  committed  upon  the  justice,  but  not  in  his  court. 
Heldy  that  the  conviction  was  authorized  by  the  indictment.  See  the  opin- 
ion for  a  charge  of  the  court  upon  the  question  held  correct.    Id, 

20.  It  is,  in  this  State,  a  well-established  principle  of  criminal  pleading, 
that  an  indictment,  to  be  sufficient,  must  charge  affirmatively,  and  not  by 
way  of  conclusion,  all  of  the  acts  and  omissions  which  enter  intb  the  compo- 
sition of  the  offense  sought  to  be  charged.  Under  this  rule,  to  charge 
murder,  the  indictment  must  not  only  allege  that  the  accused,  with  his  malice 
aforethought,  murdered  the  deceased,  but  that  he  kiUed  the  deceased. 
Strickland  v.  State,  518. 

21.  The  charging  part  of  the  indictment  of  this  case  reads  as  follows: 
'*  That  Ned  Strickland,  late,  etc.,  on  the  10th  day  of  December,  1884,  in  said 
county  and  State  of  Texas,  did  then  and  there,  with  malice  aforethought, 
murder  Allen  Forsyth,  by  shooting  him  with  a  gun."  Held,  fatally  defect- 
ive in  that  it  does  not  charge  affirmatively  that  the  accused,  with  his  mal- 
ice aforethought,  kiUed  Allen  Forsyth,  wherefore  the  motion  in  arrest  of 
judgment  should  have  prevailed.     Id, 

22.  The  validity  of  an  indictment  is  not  affected  by  the  failure  of  the  fore- 
man of  the  grand  jury  to  sign  it.  Besides,  such  an  exception  would  be  one 
of  form  and  not  substance,  ancf  therefore,  if  available  at  all,  it  would  not 
be  by  motion  in  arrest  of  judgment.     Weaver  v.  State,  547. 

28.  To  constitute  the  offense  of  burglary  there  must  be  a  breaking,  and 
such  breaking  is  constituted  by  an  entry  with  actual  force,  which,  to  consti- 
tute burglary  by  day,  must  be  applied  to  the  building,  and  not  otherwise, 
and  the  entrance  must  not  be  by  threats  or  fraud.  A  burglary  by  night  is 
constituted  by  an  entrance  effected  by  force,  whether  applied  to  the  build- 
ing or  otherwise,  or  by  threats  and  fraud.  The  indictment  in  this  case 
charges  that  the  accused  did  '*  break  and  enter  *'  the  house,  but  does  not  al- 
lege the  breaking  and  entry  to  have  been  either  by  day  or  night  Such  an 
indictment  is  sufficient  to  authorize  a  conviction  for  burglary,  whether  by 
day  or  night,  if  supported  by  proof  that  the  force  was  applied  to  the  build- 
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ing,  but,  failing  to  allege  the  entry  bj  night,  it  would  not  authorize  a  con- 
Tiction  upon  proof  that  tlie  force  was  used  otherwise  than  upon  the  building. 
But  see  the  statement  of  the  case  for  evidence  held  suflQcient  to  support  both 
the  indictment  and  the  conviction,  though  the  judgment  is  reversed  on 
other  grounds.    Carr  v.  States  685. 

INFORMATIONa 

See  Dbfinitions,  8. 

Unlawful  Sale  of  Intoxicatino  Liquobs  to  Minors,  1. 

1.  It  is  not  essential  to  the  sufficiency  of  an  information  for  adultery  that 
it  should  allege  the  sex  of  the  parties  charged,  i  e.,  that  one  is  a  man  and 
the  other  is  a  woman.  Not  is  it  necessary  that  it  should  allege  the  name  of 
the  person  to  whom  one  of  the  parties  is  married.  It  is  sufficient  if  it 
alleges  that  one  of  the  offenders  is  married  to  some  person  other  than  the 
person  with  whom  the  adulteiy  is  charged.  Information  charging  that  the 
defendant  Mary  was  lawfully  married  to  one  John  C,  and  that  the  said  John 
C  was  living  at  the  time  of  the  adultery,  is  ample  to  charge  the  offense. 
HUdreth  v.  State,  195. 

2.  Information  to  charge  the  offense  of  defacing  a  public  building,  unless 
the  building  defaced  be  one  that  is  specifically  named  in  article  418  of  the 
Penal  Code,  should  allege  that  the  building  was  a  '*  public  building  held  for 
public  use."  In  failing  to  so  describe  the  school-house  alleged  to  be  de- 
faced, the  information  in  this  case  was  deficient,  and  therefore  the  motion 
in  arrest  of  judgment  should  have  prevailed.    Pratt  v.  State,  276. 

8.  Arrest  of  judgment  is  a  remedy  against  an  indictment  or  information 
only  for  substantial  defects,  and  will  not  reach  mere  defects  of  form.  See 
this  case  in  illustration.     Williame  v.  State,  376. 

4.  The  complaint  cannot  be  looked  to,  in  order  to  supply  the  omission  of 
an  essential  averment  in  the  information.  The  information  must  be  suffi- 
cient of  itself,  and  if  upon  its  face  it  is  substantially  defective,  such  defect 
cannot  be  obviated  by  extraneous  matter.  In  omitting  to  allege  the  owner- 
ship of  the  property  charged  to  be  stolen,  the  information  in  this  case  was 
fatally  deficient.     Williama  v.  State,  400. 

5.  It  is  a  rule  of  criminal  pleading  in  this  State  that,  in  an  information  or 
indictment  for  betting  at  a  gaming  table  or  device  other  than  those  speciflo- 
ally  denounced  by  the  Penal  Code,  it  must  be  alleged  that  the  table,  bank, 
alley  or  device  was  kept  or  exhibited  for  the  purpose  of  gaming.  Describ- 
ing it  as  a  gaming  table  or  gaming  device  is  not  tantamount  to  the  allegation 
that  it  was  kept  or  exhibited  for  the  purpose  of  gaming.  See  the  opinion 
in  extenso  for  an  indictment  Jield  insufficient  to  charge  the  offense  of  bet- 
ting at  a  gaming  table  so  kept  or  exhibited.    Doyle  v.  State,  410. 

6.  A  complaint  is  a  necessary  prerequisite  to  the  validity  of  a  prosecution 
by  information,  and  the  record  on  appeal  should  bring  up  the  complaint. 
Rose  V.  State,  470. 

7.  Information  is  not  vulnerable  to  objection  because  based  upon  an  affi- 
davit upon  which  a  former  information  had  been  based,  and  which  had  been 
quashed.  A  good  affidavit  is  not  vitiated  by  a  bad  information.  Johneon  v. 
State,  545. 

INSANITY. 

1.  It  is  incumbent  upon  a  defendant  who  relies  upon  his  plea  of  insanity 
to  show  his  insanity  clearly,  and  to  that  extent  that  the  minds  and  con- 
sciences of  the  jury  can  say  that,  on  account  of  his  insanity,  he  was  guilt- 
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INSANITY  —  continued, 

loss  of  entertaining  the  criminal  intent  essential  to  reeponsibility  for  the 
crime  charged.  This  rule  is  not  infringed  by  an  instmction  to  the  effect 
that  the  defense  of  insanity  must  be  clearly  proved,  and  that  the  insanity 
must  have  existed  at  the  very  time  of  the  commission  of  the  offense.  Smilh 
V.  State,  95. 

2.  In  failing  to  submit  a  direct,  positive  and  affirmative  instruction  upon 
insanity  as  a  defense,  and  in  failing  to  instruct  the  jury  that  *'  no  act  done 
in  a  state  of  insanity  can  be  punished  as  an  offense/*  the  trial  court  failed  to 
charge  all  the  law  of  the  present  case.    Id. 

8.  In  a  trial  for  burglary  the  defendant  prevented  his  counsel  from  setting 
up  the  defense  of  insanity,  but  some  evidence  of  that  defense  was  elicited  at 
the  trial,  and  the  motion  for  a  new  trial  exhibited  material  and  newly-dis- 
covered evidence  of  the  same  character.  Held,  that  a  new  trial  should  have 
been  granted,  notwithstanding  there  was  no  diligence  used  to  obtain  the 
newly-discovered  evidence  at  the  trial.    Sckuesaler  v.  State^  473. 

4.  See  the;  opinion  in  extenao  for  a  charge  of  the  trial  court  upon  the  de- 
fense of  temporary  insanity,  superinduced  by  the  immoderate  use  of  intoxi- 
cating liquor,  held  erroneous  because  calculated  to  mislead  the  jury  to  the 
prejudice  of  the  accused ;  and  note,  also,  a  special  charge  upon  the  subject 
which,  presenting  correctly  the  law  of  the  question,  was  erroneously  refused. 
Ward  V.  State,  664. 

INTENT. 

See  EviDBNCB,  88,  86. 

1.  It  is  not  essential  that  an  indictment  for  assault  should  allege  an  intent 
to  injure  or  unlawful  violence,  especially  when  the  transaction  as  set  oat 
imports  illegality.    Milstead  v.  State,  490. 

2.  Intent  is  the  essence  of  the  crime,  and  when  the  intention  and  the 
act  resulting  from  it  are  precisely  the  same,  whether  the  fatal  shot  takes 
effect  upon  the  party  for  whom  it  was  aimed,  or  on  some  one  else,  the  goilt 
is  the  same,  except  in  cases  of  murder  of  the  first  degree,  in  which  it  is  re- 
quired that  there  must  be  express  malice  towards  the  person  killed.  Clark 
V.  State,  495. 

juikJment. 

The.  prosecution  in  this  case  was  had  upon  an  indictment  which  charged 
the  appellant  with  an  assault  with  intent  to  murder.  In  support  of  his  plea  of 
former  conviction,  the  defendant  proved  that  an  information  was  properly 
filed  in  the  county  court  charging  him  with  an  aggravated  assault  upon  the 
same  person  at  the  same  place  and  time  as  charged  in  this  indictment;  that 
at  a  regular  term  of  the  said  county  court,  when  the  case  was  caUed  for 
trial,  the  defendant  appeared,  waived  a  jury,  pleaded  guilty,  and  that  judg- 
ment was  rendered  finding  him  guilty  of  aggravated  assault,  and  assessing 
his  punishment  at  a  fine  of  $25,  which  judgment  concluded  with  the  order 
that  the  defendant  '*  be  remanded  to  the  custody  of  the  sheriff  of  Hunt 
county  until  such  fine  and  costs  are  fully  paid."  The  proof  further  showed 
that,  a  few  days  after  the  rendition  of  the  said  judgment  and  before  the 
expiration  of  the  term,  the  county  judge,  of  his  own  motion,  and  without 
the  consent  of  the  defendant  or  his  attorneys,  made  an  order  purporting  to 
set  aside,  annul  and  vacate  said  judgment  of  conviction,  and,  without  de- 
fendant's motion  or  request,  awarded  him  a  new  trial.  Upon  this  state  of 
case  is  presented  the  validity  of  the  order  of  the  county  court  vacating  its 
judgment  of  its  own  motion,  and  awarding  the  new  trial  without  the  con- 
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sent  or  request  of  the  defendant  The  State  maintains  that,  the  ease  in 
the  county  court  being  a  misdemeanor,  the  rule  which  in  civil  cases  gives  to 
the  court  full  control  over  its  judgments  until  adjournment  of  the  term 
obtains,  and  that,  under  that  rule,  it  was  authorized  to  set  aside  the  judg- 
ment and  award  the  new  trial,  without  the  defendant's  consent.  But  held: 
In  criminal  cases  the  power  of  courts  over  their  judgments  during  the  term 
at  which  thej  are  rendered  does  not  extend  to  cases  where  punishment  has 
already  been  inflicted  in  whole  or  in  part.  A  conviction  followed  by  an  en- 
durance of  punishment  will  bar  a  future  prosecution  for  the  same  offense. 
The  recital  in  the  judgment  on  the  former  trial  in  this  case,  that  the  de* 
f endant  be  remanded  to  the  custody  of  the  sheriff  until  the  fine  and  costs 
were  fully  paid,  implies  that  he  discharged  that  judgment  either  by  the  pay- 
ment of  the  fine,  or,  in  default  of  such  payment,  by  remaining  in  the  cus- 
tody of  the  sheriff,  pending  the  attempted  vacation  of  the  judgment ;  in 
either  of  which  events,  the  punishment  having  been,  in  part,  at  least,  satis- 
fied, it  was  beyond  the  power  of  the  court  to  change  the  judgment  except 
upon  defendant's  motion.  And  upon  the  whole  case  it  is  held  that  the  plea 
of  former  conviction  should  have  been  submitted  to  the  jury  under  appro- 
priate instructions.     Ghrisham  v.  State,  504. 

JUDGMENT  NISI. 

Judgment  nisi  is  fatally  defective  unless  it  states  that  the  same  wiU  be 
made  final  unless  good  cause  be  shown  at  the  next  term  of  the  court  why 
the  principal  did  not  appear.    Mclntyre  v.  State,  4i8l 

JURISDICTION  OF  THE  COURT  OF  APPEALS. 
See  EscAPB,  4,  5. 

Article  845  of  the  Code  of  Criminal  Procedure  provides  as  follows:  "  In 
case  the  defendant,  pending  an  appeal  in  a  felony  case,  shall  make  his  escape 
from  custody,  the  jurisdiction  of  the  court  of  appeals  shall  no  longer  attach 
in  the  case ;  and  upon  the  fact  of  such  escape  being  made  to  appear,  the 
court  shall,  on  motion  of  the  attorney-general,  or  attorney  representing  the 
State,  dismiss  the  appeal ;  but  the  order  dismissing  the  appeal  shall  be  set 
aside  if  it  shall  be  made  to  api>ear  that  the  accused  had  voluntarily  returned 
to  the  custody  of  the  officer  from  whom  he  escaped,  within  ten  days."  UMer 
an  indictment  charging  him  with  the  murder  of  one  W.,  the  accused  was 
arrested  on  the  26th  day  of  June,  1885,  and  on  the  same  day  he  sued  out  a 
writ  of  Tiabeas  corpus  for  bail,  which  was  refused,  from  which  judgment  he 
perfected  his  appeal  to  this  court.  On  the  5th  day  of  the  following  July» 
and  pending  this  appeal,  the  accused  effected  his  escape,  but  was  recaptured 
three  days  thereafter.  Held,  that  an  appeal  from  the  judgment  of  the  lower 
court  in  a  habeas  corpus  proceeding  under  an  indictment  for  murder  is  an 
appeal  from  a  judgment  "  in  a  felony  case,"  within  the  purview  of  the  stat- 
ute; and  the  escape  of  the  accused  pending  this  appeal,  being  shown  by  the 
record,  the  motion  of  the  assistant  attorney-general  to  dismiss  the  appeal 
must  prevail,  notwithstanding  it  appears  that  the  appellant  was  recaptured 
within  ten  days  after  his  escai)e.    Ex  Parte  Wood,  48. 

JURISDICTION  OF  DISTRICT  COURTS. 

The  offense  charged  in  the  indictment  under  which  this  prosecution 
and  conviction  were  had  was  committed,  if  at  all,  in  the  town  of  Del  Rio 
while  that  town  was  comprised  within  the  territorial  limits  of  Kinney 
county.    Subsequent  to  the  presentment  of  the  indictment,  but  before  the 
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JURISDICTION  OF  DISTRICT  COURTS— oonltniied. 

trial  was  bad,  the  county  of  Yai  Verde  was  erected  out  of  that  part  of  the 
territory  of  Kinney  county  which  comprised  the  town  of  Del  Rio,  which 
said  county  of  Val  Verde  was  f  uliy  organised  when  the  trial  was  had.  Hdd^ 
that  the  erection  and  organization  of  Val  Verde  county  divested  the  district 
court  of  Blinney  county  of  jurisdiction  over  the  case,  and  vested  such  juris- 
diction in  the  district  court  of  Val  Verde  county;  to  which  court  the  case 
should  have  been  transferred.    Hernandez  v.  State,  40& 

JURY  COMMISSIONERS. 

See  Constitutional  Law,  14,  15. 

JURY  LAW. 

See  Qband  Jury,  1. 

1.  The  manner  in  which  the  examination  of  persons  presented  as  jutotb, 
as  to  their  qualifications  to  serve  as  such,  is  a  matter  committed  to  the 
sound  discretion  of  the  trial  court,  and  will  not  be  revised  by  this  court 
except  in  cases  where  an  abuse  of  that  discretion  is  made  manifest.  See 
the  opinion  in  illustration.    Davia  v.  State^  201. 

2.  The  special  venire  being  exhausted,  the  court  ordered  the  names  of  the 
jurors  summoned  on  the  regular  panel  for  the  week  to  be  placed  in  the'box 
to  be  drawn  therefrom,  and  a  list  to  be  made  therefrom  by  the  clerk  from 
which  the  two  jurors  necessary  to  fill  the  panel  should  he  selected.  The 
court  overruled  the  defendant's  objection  and  refused  to  issue  a  special 
venire  to  the  body  of  the  county,  without  reference  to  the  regular  jurors 
summoned  for  the  week.   Held^  correct,  and  in  conformity  with  the  require- 

.  ment  of  the  statute,  t.  e.,  that  a  special  venire  shall  be  selected  from  the 
names  of  those  persons  selected  by  the  jury  commissioners  to  do  jury  serv* 
ice  for  the  term  at  which  such  venire  is  required.  The  court  is  authorised 
to  send  to  the  body  of  the  county  for  a  special  venire^  or  for  talesmen  to 
complete  the  venire  or  panel,  only  when  the  jury  commissioners  have  failed 
to  select  jurors  for  the  term,  or  when  a  sufficient  number  of  them  are  not 
present  to  perform  jury  service  for  the  term.     Weaver  v.  State,  547. 

8.  Trial  courts  can,  ordinarily,  act  upon  excuses  tendered  by  a  special 
venireman  only  when  he  has  been  called,  placed  in  the  jury  box,  and  sworn 
to  answer  questions  touching  his  qualifications  to  serve  as  a  juror;  and, 
ordinarily,  it  is  only  by  the  consent  of  parties  that  an  excuse  can  be  accepted 
from  a  juror  unless  he  is  present  and  makes  it  in  person.  Thompeon  v. 
State,  593. 

4.  If,  however,  upon  the  call  of  the  venire  it  satisfactorily  appears  that 
a  venireman  whose  name  is  called  is  absent  on  accotmt  of  sickness  or  other 
unavoidable  cause  over  which  he  has  no  control,  the  court  is  authorised 
to  excuse  him.  But  when  the  court  exercises  this  authority  without  the 
consent  of  parties,  or  over  the  objection  of  the  defendant,  it  should  be 
only  done  upon  the  most  satisfactory  evidence  of  unavoidable  necessity, 
and  even  then,  an  attachment  is  available  to  test  the  bona  fldes  of  the 
excuse.  Upon  the  certificates  of  physicians  certifying  to  their  sickness, 
the  veniremen  excused  in  this  case  were  excused  when  their  names  were 
called  regularly  on  the  list.  To  this  action  of  the  court  the  defendant  ex- 
cepted. Hdd,  that,  as  the  defense  failed  to  apply  for  an  attachment  to 
verify  the  bona  fides  of  the  excuse,  this  court  will  not  revise  the  action  of 
the  trial  court.     Id. 

5.  A  juror  is  not  disqualified  by  the  mere  fact  that  he  has  heard  the  evi- 
dence adduced  on  a  former  trial  of  the  case.    It  follows  that  a  juror  who 
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answers  on  his  voir  dire  that,  though  he  has  heard  the  evidence  addnced  In 
the  trials  of  the  defendant's  co-defendants,  and  approved  their  conviction, 
he  had  no  opinion  as  to  the  guilt  or  innocence  of  the  defendant,  and  could 
try  him  fairly  and  impartially,  is  not  thereby  disqualified.  The  disquali« 
fying  conclusion  must  involve  the  guilt  or  innocence  of  the  aceiued,  to  the 
extent  that  it  will  influence  his  verdict.    Id, 

6.  A  mere  impression,  founded  upon  the  testimony  elicited  on  a  former 
trial  of  the  case  (or  the  trial  of  accomplices),  unless  it  will  influence  his 
judgment  in  finding  a  verdict,  will  not  disqualify  a  juror.    2d. 

7.  The  copy  of  the  venire  facias  served  on  the  defendant  contained 
the  name  of  D.  TF.  H.  as  a  veniremaru  When  the  name  was  called,  W, 
D,  H.,  the  father  of  D.  W.  H.,  who  lived  with  him,  answered,  and  it  was 
shown  that  W.  D.  H.,  and  not  D.  W.  H.,  had  been  summoned.  The  court 
sustained  the  defendant's  objection  to  W.  D.  H.,  and  stood  him  aside,  but 
refused  an  attachment  for  D.  W.  H.  HeZd,  correct,  because  the  proper 
practice  is  to  stand  aside  a  juror  who  was  misnamed  in  the  copy  of  the 
special  venire  served  upon  the  defendant,  and  an  attachment  is  available 
only  to  bring  before  the  court  a  juror  who  has  been  summoned  and  is 
absent.    Id, 

8.  Persons  with  conscientious  scruples  against  the  infliction  of  the  death 
penalty  are  incompetent  jurors,  notwithstanding  the  statute  permits  the 
jury  to  assess  the  punishment  at  imprisonment  for  life.     Id, 

9.  One  of  the  disqualifications  of  a  juror  is  that  he  has  served  as  a 
juror  for  six  days  during  the  preceding  six  months  in  the  district  court  or 
during  the  preceding  three  months  in  the  county  court.  Held,  that  service 
as  a  juror  for  but  four  days  is  not  a  disqualification.    Id, 

10.  The  trial  court  did  not  err  in  refusing  to  permit  the  defendant  to 
challenge  a  juror  peremptorily  after  he  had  exhausted  his  twenty  peremp- 
tory challenges.  His  recourse  .  against  an  objectionable  juror  at  such  time 
was  by  challenge  for  cause,  and,  if  the  court  had  erroneously  forced  the 
juror  upon  him,  the  error  would  be  ground  for  reversal.    Id, 

11.  A  person  is  not  ineligible  to  the  position  of  deputy  district  clerk  be- 
cause he  is  by  profession  an  attorney-at-law.  The  district  clerk  being  sick, 
the  last  six  of  the  jurors  in  this  case  were  sworn  by  his  deputy.  The  de- 
fendant objected  because  the  deputy  was  an  attorney  of  the  court.  Held^ 
that  it  not  being  shown  that  the  deputy  clerk  was  interested  as  an  attorney 
in  the  case,  or  otherwise,  the  objection  is  without  merit    Id. 

12.  To  the  general  rule  that  the  trial  court  cannot  excuse  a  venireman 
from  service  on  the  jury  until  he  appears  in  person  and  answers  to  the  call 
of  the  venire,  is  placed  in  the  box,  and  is  sworn  to  answer  under  oath  all 
questions  touching  his  qualifications,  an  exception  obtains  when  the  rea- 
son of  the  rule  fails.  A  postmaster  is  an  oflicer  in  the  civil  service  of  the 
United  States  within  the  purview  of  article  8014  of  the  Revised  Statutes, 
which  exempts  from  jury  service,  if  they  claim  exemption,  all  civil  officers 
of  this  State  and  of  the  United  States.  A  postmaster  was  summoned  on 
the  special  venire  in  this  case,  claimed  his  exemption  and  sent  his  excuse 
by  the  sheriff,  and  was  excused  by  the  court  over  the  defendant's  objection. 
Held,  tliat,  failing  to  apply  for  an  attachment  to  enforce  the  attendance 
of  the  venireman  and  test  the  bona  fides  of  his  excuse,  the  defendant  did  not 
exhaust  his  remedy,  and  cannot  be  heard  to  complain.  Kennedy  v.  States 
618. 

13.  The  act  of  the  Nineteenth  Legislature  (General  Laws,  subdivision  18, 
page  91)  provides  as  follows:  ''If  it  (the  opinion  of  the  proposed  juror) 
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appears  to  have  been  formed  from  reading  newspaper  accounts,  oommnni- 
oatioDs,  statements  or  reports,  or  from  mere  rumor  or  hearsay,  and  the  juror 
states  on  oath  that  he  feels  able,  notwithstanding  such  opinion,  to  render  an 
impartial  Verdict  upon  the  law  and  the  evidence,  the  court,  if  satisfied  that 
he  is  impartial  and  will  render  such  verdict,  maj,  in  its  discretion,  admit 
him  as  competent  to  serve  in  such  case ;  but  if  the  court  in  its  discretion 
is  not  satisfied  that  he  is  impartial,  the  juror  shall  be  discharged.**  The 
proposed  jurors  in  this  case  having  stated  upon  their  voir  dire  that,  not* 
withstanding  their  previously  so  formed  opinions,  they  were  impartial  and 
could  fairly  try  the  defendant,  uninfluenced  by  their  opinions,  the  court,  in 
holding  them  competent  upon  challenge  for  cause,  did  not  abuse  its  discre* 
tion.    Id. 

14  Exemption  from  jury  service  upon  the  ground  that  the  juror  is  a 
civil  officer  of  the  State  or  of  the  United  States  is  a  personal  privilege  to  be 
claimed  or  waived  by  the  juror  himself,  and  it  is  not  within  the  power  of 
the  defense  to  Save  a  peremptory  challenge  by  insisting  that  a  juror  coming 
within  the  exemption  shall  claim  it.     Id. 

15.  A  juror  who  thinks  '*a  life  term  in  the  penitentiary  bad  enough  for 
anybody,'*  and  has  conscientious  scruples  against  the  infliction  of  capital 
punishment,  is  subject  to  the  State's  challenge  for  cause  in  a  capital  case^ 
and  if  so  challenged,  his  rejection  is  proper.    Id. 

16.  A  juror  having  qualified  himself  on  his  tx>ir  dire  was  accepted  by  the 
State,  but  the  defendant  having  exhausted  his  peremptory  challenges  de- 
clined to  accept  or  reject  the  juror,  and  the  court  ordered  the  juror  to  be 
Bwom  and  impaneled.  Held,  correct.  Challenges  for  cause  are  unlimited, 
and  if  cause  existed  it  was  available  to  the  defendant  after  the  exhausti<m 
of  his  peremptory  challenges.    Id. 

17.  See  the  opinion  in  extenso  for  circumstances  under  which  the  trial  court 
should  have  held  certain  jurors  incompetent  to  serve  on  the  panel,  under 
challenge  for  cause,  inasmuch  as  each  had  formed  a  disqualifying  opinion 
as  to  the  guilt  or  innocence  of  the  defendant.     Ward  v.  State,  664. 

JUSTIFIABLE  HOMICIDE. 
See  EviDBNCE,  41. 
Murder,  10. 
The  rules  which  are  deducible  from  the  principles  of  law  which  justify 
homicide  in  the  defense  of  life  or  property  are  as  follows: 

(1)  To  justify  homicide  in  the  defense  of  one*s  own  life  or  the  life  of 
another  or  others,  it  must  be  in  necessary  resistance  to  aggression  apparently 
violent,  immediate  and  imminent  towards  the  person  about  to  be  injured. 

(2)  To  justify  homicide  to  prevent  the  perpetration  of  any  other  felony, 
the  danger  or  felony  intended  must  not  be  problematical  or  remote,  but  evi- 
dent and  immediate. 

(8)  It  is,  in  no  case,  except  as  to  habitation  or  castle,  justifiable  to  kill  in 
defense  of  one*s  own  or  the  property  of  another,  until  every  other  means 
have  been  resorted  to  to  prevent  the  injury  or  violence  attempted. 

(4)  In  no  case  of  felony  or  attempted  felony  is  it  lawful  to  take  life  where 
the  party  may  be  arrested  and  the  felony  thereby  prevented. 

(5)  Any  person  may  arrest,  with  or  without  warrant,  a  party  committing, 
or  who  has  committed,  a  felony  in  his  presence  or  within  his  view.  See  the 
opinion  in  extenso  for  an  elaborate  discussion  of  these  principles,  and  the 
statement  of  the  case  for  evidence  to  which  it  is  held  the  defense  is  not  ap-> 
plicable.     Weavers.  State,  547, 
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LACHES. 

As  an  excuse  for  his  failure  to  apply  to  his  local  judge  for  the  writ,  the 
applicant  in  his  petition  alleges  that  said  judge  was  so  prejudiced  against 
him,  and  his  avocation  as  a  retail  liquor  dealer,  tha^  he  could  not  obtain 
from  him  a  fair  and  impartial  hearing  of  his  application  for  the  writ  Held^ 
that  such  allegations,  though  sworn  to,  are  mere  suppositions  and  conjec- 
tures, and  afford  no  valid  excuse  for  failing  to  properly  apply  to  the  local 
judge  for  the  writ    Ex  Parte  Lynn,  130. 

LEADING  QUESTIONa 
See  Pbacticb,  76. 

LIS  PENDENS. 

See  Bail  Bond,  1. 

"LOCAL  OPTION"  LAW. 
See  Appeals,  1. 

HABEiLS  Corpus,  8. 

1.  Inasmuch  as  an  election  under  the  local  option  law  which  was  not 
conducted  in  accordance  with  the  requirements  of  the  law  is  absolutely 
void,  rendering  absolutely  void  every  proceeding  had  thereunder,  the  legal- 
ity of  the  same  may  be  questioned  not  only  directly  but  collaterally.  Habecu 
corpus  was  an  available  remedy  in  this  case,  and  as  the  evidence  shows  a 
failure  to  properly  post  notices  of  the  election,  the  same  was  illegal,  and 
the  judgment  of  the  lower  court  remanding  the  applicant  must  be  reversed 
and  the  applicant  discharged.    Ex  Parte  Kramer,  128. 

2.  The  act  of  the  Legislature  of  this  State  known  as  the  *'  Local  Option 
Law  "  is  a  constitutiooal  law,  such  as  the  L^islature  had  full  power  to  enact 
under  section  20  of  article  XVI  of  the  State  Constitution.  See  the  opinion 
in  extenao  for  a  discussion  of  the  question,  and  a  review  of  the  authorities 
thereon.    Ex  Parte  Lynn,  298. 

8.  While  the  article  of  the  Revised  Statutes  (8227)  which  provides  for  an 
election  under  the  provisions  of  the  local  option  law  requires  that,  as  a  basis 
for  the  order  of  the  commissioners'  court,  calling  such  election,  there  shall 
be  filed  a  petition  signed  by  fifty  qualified  voters  of  the  county  in  which  the 
election  is  designed  to  be  held,  it  does  not  prescribe  any  of  the  requisites  of 
such  petition.  Inasmuch  as  no  particular  allegations  or  statements  are  re- 
quired, a  petition  is  sufficif^t  if  it  expresses  in  an  intelligible  manner  the 
desire  of  the  petitioners  that  an  election  under  the  provisions  of  the  *'  Local 
Option  Law  "  be  held  within  the  limits  therein  defined.    IcU 

4.  It  is  objected  to  the  petition  in  this  case  that  it  fails  to  state  that  the 
petitioners  are  qualified  voters  of  Milam  county.  The  petition  is  addressed 
to  the  commissioners'  court  of  Milam  county,  Texas,  and  states  that,  **  the 
undersigned,  citizens  of  said  county,"  etc.  **  Citizen,"  as  defined  by  Web- 
ster, is  *'  a  person,  native  or  naturalized,  who  has  the  privilege  of  voting  for 
public  officers,  and  who  is  qualified  to  fill  offices  in  the  gift  of  the  people.** 
Held  that,  while  the  right  to  vote  and  the  right  to  hold  office  are  not  always 
necessary  constituents  of  citizenship,  still  the  commonly  accepted  meaning 
of  the  word  '* citizen"  conveys  the  idea  of  a  qualified  voter;  and,  there- 
fore, the  petition  in  this  respect  is  sufficient.    Id, 

5.  While  the  "  Local  Option  Law,"  which  was  enacted  under  a  manda- 
tory provision  of  the  State  Constitution  (section  20,  article  XVI),  may  be 
said  to  be,  in  one  sense,  a  general  law,  still  in  its  operation  it  is  confined  to 
localities  which  may  cuiopt  it,  and  in  this  sense  it  is,  and  must  be  given  the 
effect  of,  a  special  statute,  and  be  held  to  set  aside,  and,  during  its  operation. 
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to  repeal  all  laws  and  regulations  in  conflict  with  it  But  even  if  viewed  as 
a  general  law,  it  was  unquestionably  the  legislative  intent  that  it  should 
have  the  effect,  whenever  adopted  in  a  particular  locality,  to  prohibit  the 
Bale  of  intoxicating  liquors  in  that  locality,  by  any  person,  without  regard 
to  whether  such  person  had  been  previously  licensed  by  the  State,  county, 
city  or  town,  to  selL  An  unexpired  license  issued  before  the  adoption  of 
the  ''  Local  Option  law,"  is  not,  therefore,  a  defense  to  a  prosecution  for  a 
violation  of  the  local  option  law.    Id. 

6.  The  constitutionality  of  the  ''Local  Option"  Law  was  maintained  by 
this  court  in  the  case  of  Ex  Parte  Lynn,  ante,  page  293,  and  it  is  here  reaa- 
sorted.  It  is  not  in  violation  of  section  18  of  the  Bill  of  Rights  of  this 
State,  but  is  a  law  which  the  Legislature  had  the  constitutional  power  to 
enact    Steele  v.  State,  425. 

7.  A  petition  for  an  election  under  the  *' local  option"  law,  which  re- 
cites that  the  petitioners  are  citizens  of  the  locality,  sufficiently  shows  that 
such  petitioners  are  qualified  voters  of  the  locality,  the  word  "citizen'* 
being,  in  this  connection,  equivalent  to  the  words  "  qualified  voters."  Ea 
Parte  Lynn,  supra,  i4)proved  on  the  subject.    Id, 

8.  It  is  not,  however,  essential  to  the  sufficiency  of  a  petition  for  an 
election  under  the  "  local  option  '*  law  to  show  that  the  petitioners  are 
qualified  voters,  either  by  a  direct  or  indirect  averment  The  qualification 
of  the  petitioners  is  a  jurisdictional  fact,  to  be  ascertained  by  the  commis- 
sioners' court  independent  of  any  allegation  in  the  petition.    Id. 

9.  With  respect  to  a  petition  for  an  election  under  tlie  '*  local  option  " 
law,  it  is  only  necessary  that  the  requisite  number  of  qualified  persons  shall, 
by  a  petition  in  writing,  indicate  to  the  commissioners*  court  their  desire 
that  an  election  be  held  in  a  particular  locality  for  the  purpose  of  deter- 
mining whether  or  not  the  sale  of  intoxicating  liquors  shall  be  prohibited 
in  that  locality.  It  is  nbt  essential  that  the  petition  should  refer  to  and 
designate  the  statute  under  which  the  election  should  be  ordered.  The 
petition  in  this  case  unnecessarily  refers  to  the  "  local  option  "  act,  and  in- 
correctly describes  it  Held,  that  the  erroneous  reference  to  the  statute  is 
mere  surplusage,  and  does  not  invalidate  the  petition.    Id. 

10.  The  commissioners'  court  has  no  power  under  the  law  to  order  an 
election  to  determine  whether  or  not  the  gift  or  exchange  of  intoxicating 
liquors  shall  be  prohibited.  Its  authority  in  the  premises  is  limited  to 
ordering  an  election  to  determine  as  to  the  prohibition  of  the  sale  of  intox- 
icating liquors  (Revised  Statutes,  article  8237) ;  and  this  limitation  is  not 
affected  by  the  fact  that  it  is  provided  that,  when  the  election  has  resulted 
in  favor  of  prohibition,  the  effect  is  that  the  sale,  exchange  and  gift  of  in- 
toxicating liquors  within  the  particular  locality  is  prohibited  (Revised 
Statutes,  article  8239)  and  made  penal.  (Penal  Code,  article  378.)  That 
part  of  the  law,  however,  which  undertakes  to  prohibit  the  gift  of  intox- 
icating liquors  has  been  declared  by  this  court  to  be  unoonstitutional  in 
the  case  of  Holley  v.  The  State,  14  Texas  Ct  App.,  505,  which  case  is  hereby 
approved.  Quaere:  The  petitionera  in  this  case  having  asked  for  an  election 
to  determine  the  prohibition  of  the  sale,  exchange  and  gift  of  intoxicating 
liquors,  thus  exceeding  their  legal  rights  (i.  e.,  to  petition  for  an  election 
to  determine  the  prohibition  of  the  sale  of  intoxicating  liquors),  was  it 
within  the  power  of  the  commissioners'  court  to  act  upon  the  petition  and 
grant  the  prayer  thereof  with  reference  to  the  sale?  Note  the  opinion  for 
an  intimation  of  the  court  upon  the  subject    Id. 
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"LOCAL  OPTION"  LAW -^ continuecL 

11.  Whether  or  not  the  ezcesaive  prayer  in  the  petition  affected  the  au- 
thority of  the  commissioners*  court  to  order  an  election  to  determine  the 
prohibition  of  the  sale  of  intoxicating  liquors,  that  court  certainly  had  no" 
authority  to  order  an  election  to  determine  the  prohibition  of  the  exchange 
or  gift  of  intoxicating  liquors  within  the  designated  locality,  no  such  an  elec- 
tion being  authorirced  by  law ;  and,  therefore,  such  an  order  was  an  absolute 
nullity.     Id. 

12.  The  order  of  the  commissioners*  court  declaring  the  result  of  the 
election  directs  that  the  sale,  gift  or  exchange  of  intoxicating  liquors  shall 
be  prohibited  in  said  justice's  precinct,  "  except  for  the  purposes  specified 
in  the  title  of  the  act  heretofore  mentioned."  The  only  act  referred  to  in 
the  order  is  the  act  of  June  24,  1876,  the  title  of  which  act  contains  no  ex- 
ceptions whatever.  The  effect  of  the  order  is  to  prohibit  the  sale,  gift  or 
exchange  of  intoxicating  liquors  without  the  exceptions  enumerated  in  the 
law  (Revised  Statutes,  articles  3228-3233),  and  it  is  therefore  a  nullity  as 
not  being  in  compliance  with  the  law.     Id, 

13.  Article  8229  of  the  Revised  Statutes  provides:  *'  It  shall  be  the  duty 
of  the  court,  at  its  first  regular  session  after  the  filing  of  such  petition  (for 
an  election  under  the  local  option  law)  with  the  clerk  thereof,  to  order  an  elec- 
tion,'* etc.  The  petition  in  this  case  was  not  filed  until  the  first  day  of  the 
term  of  the  commissioners'  court  at  which  the  election  was  ordered,  but  it 
was  filed  befora  the  court  actually  met  and  convened.  The  objection  urged 
was  that  the  petition  was  not  filed  in  time  to  authorize  action  by  the  court 
at  that  time.  Held^  that  the  objection  is  not  well  taken.  '*Term,"  when 
/UBed  with  reference  to  a  court,  signifies  the  space  of  time  during  which  the 
court  may  hold  a  session.  A  '* session"  signifies  the  time  during  the  term 
in  which  the  court  sits  for  the  transaction  of  business,  and  it,  the  session, 
commences  when  the  court  convenes  for  the  term  and  continues  until  final 
adjournment  either  before  or  at  the  expiration  of  the  tenn.  As  illustrating 
the  distinction  between  a  term  and  a  session  of  court,  see  the  Revised  Stat- 
utes, articles  1129,  1173,  1175,  1525.    Lipari  v.  StaU,  431. 

14.  Articles  1680  and  1681  of  the  Revised  Statutes,  construed  together,  au- 
thorize the  county  judge,  upon  a  petition  under  the  '*  local  option  "  law,  to 
issue  the  writs  of  election;  and  it  is  only  in  case  of  vacancy  in  the  office  of 
county  judge,  or  the  inability  or  failure  of  that  officer  to  act,  that  the 
county  commissioners  are  authorized  to  issue  the  writs  of  election,     id. 

15.  See  the  statement  of  the  case  for  an  order  of  the  commissioners' 
court  providing  for  the  holding  of  an  election  under  the  '*  local  option"  law 
held  sufficient  to  show  that  the  purpose  of  the  election  was  to  determine  the 
prohibition  of  the  sale  of  intoxicating  liquors.    Id. 

16.  If  an  election  under  the  **  local  option  "law  results  in  favor  of  pro- 
hibition, it  is  sufficient  for  the  order  declaring  the  result  to  state  that  fact 
and  to  prohibit  the  sale  of  intoxicating  liquors  (except  for  certain  purposes 
specified  in  the  statute)  within  the  limits  of  the  locality.  It  was  not  essen- 
tial to  the  sufficiency  of  the  order  that  it  should  declare  that  the  prohibi- 
tion should  continue  until  such  time  as  the  qualified  voters  of  the  locality, 
by  a  majority  vote,  at  an  election  held  therefor,  should  decide  otherwise, 
Buch  limitation  is  fixed  by  law,  and  cannot  be  affected  by  the  order  of  the 
court.    Id, 

17.  The  fact  that  an  election  under  the  'Mocal  option"  law  was  held  in  a 
justice's  precinct,  by  virtue  of  an  order  of  the  commissioners'  court,  on  the 
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•'LOCAL  OPTION"  LAW— continued. 

same  day  that  the  county  dection  on  the  question  of  prohibition  was  held, 
did  not  invalidate  the  county  election.    Id, 

18.  It  has  been  repeatedly  held  by  this  court  that  in  order  to  authorize  a 
conviction  for  a  violation  of  the  local  option  law  it  must  be  alleged  and 
proved  that  the  election  whereat  prohibition  under  the  provisions  of  the 
local  option  act  was  voted,  was  held  in  strict  compliance  with  all  the  re- 
quirements of  the  law.  One  of  the  requirements  of  the  law  is  that  for 
twenty  days  before  the  day  of  election  there  shall  be  posted  five  notices  of 
such  election  within  the  territory  proposed  to  be  affected  by  the  adoption 
of  prohibition.  Proof  that  but  three  of  such  notices  were  posted  within 
the  said  territory  establishes  the  illegality  of  the  election,  and  the  nullity  of 
all  subsequent  proceedings  in  such  territory  under  the  local  option  act,  and 
hence  will  not  authorize  a  prosecution  under  the  provisions  of  that  act 
Smith  v.  State,  444. 

MALICIOUS  MISCHIEF. 

1.  The  erection  of  a  gate  across  a  public  road  of  the  first  or  second 
class  constitutes  a  public  nuisance,  which  any  citizen  has  the  legal  right 
peaceably  to  abate.  If,  however,  the  road  be  of  the  third  class,  the  owner 
of  land  traversed  by  it  has  the  right  to  erect  a  gate  across  it,  provided  he 
complied  with  the  requirements  of  the  law  in  the  construction  of  such  a 
gate ;  and  it  would  be  a  penal  offense  to  wilfully  and  negligently  leave  open 
such  a  gate.  But,  if  the  road  obstructed  by  the  gate  is  not  a  public  road  of 
either  class,  then  the  leaving  open  of  such  a  gate  would  be  a  violation  of 
article  684  of  the  Penal  Code.    JoUy  v.  State,  76. 

2.  The  defense  to  a  prosecution  for  wilfuOy  «nd  negligently  leaving  open 
the  gate  to  the  inclosure  of  another  was  that  the  gate  was  an  obstruction 
to  a  public  road,  and  therefore  a  public  nuisance.  The  charge  of  the  court 
defined  a  pul)lic  road  as  follows:  ''  A  public  road  is  one  that  has  been  laid 
out  and  opened  by  order  of  the  commisslonerB'  court."  Held,  that,  in  limit- 
ing the  public  character  of  a  road  to  one  that  has  been  laid  out  and  opened 
by  an  order  of  the  commissioners'  court,  the  charge  was  erroneous.    Id, 

8.  Special  charge  to  the  effect  that  *'  the  character  of  a  road  may  be  estab- 
lished as  public  by  evidence  of  long  continued  use  as  such,  and  by  an 
order  of  the  commissioners'  court  assigning  hands  to  work  on  it  as  a  public 
Yoad,"  was  erroneously  refused,  inasmuch  as  it  announced  the  correct  rule. 
Id. 

4.  The  evidence,  though  it  failed  to  disclose  that  the  road  obstructed  in 
this  instance  was  ever  classified  by  the  commissioners'  court,  established 
its  long  use  by  the  public  as  a  public  road,  and  its  recognition  as  such  for  a 
series  of  years  by  the  commissioners'  court.  Cinder  such  circumstances,  the 
charge  of  the  court  should  have  properly  submitted  to  the  jury  to  determine 
whether  or  not  the  facts  proved  constituted  the  road  a  public  road.  If  the 
road  was  a  public  road,  no  conviction  could  be  had  under  this  indictment 
(framed  under  article  684  of  the  Penal  Code),  although  it  may  have  been  a 
third  daaa  road,  because,  in  such  oase,>  the  defendant  could  only  be  prosecuted 
under  article  418  of  the  Penal  Code  as  amended  at  the  special  session  of  the 
Eighteenth  Legislature.    Id, 

5.  Information  to  charge  the  offense  of  defacing  a  public  building,  unless 
the  building  defaced  be  one  that  is  specifically  named  in  article  418  of  the 
Penal  Code,  should  allege  that  the  building  was  a  *' public  building  h^d  for 
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public  use.**  In  failing  to  so  describe  the  school-house  alleged  to  be  defaced, 
the  information  in  this  case  was  deficient,  and  therefore  the  motion  in  arrest 
of  judgment  should  have  prevailed,    Pratt  v.  State,  ^76. 

&  See  the  opinion  in  exienso  for  a  state  of  facte  held  insufficient  to 
support  a  conviction  for  malicious  mischief  bj  wilfully  and  mischievously 
injuring  the  personal  property  of  another.    Rose  v.  State,  470. 

7.  The  appellant  was  convicted  of  pulling  down  the  fence  of  one  A.,  with- 
out his  consent  The  proof  showed  that  appellant  was  a  tenant  of  A.^s  on 
land  separated  by  a  cross  fence,  which  A.  owned,  from  other  land  occupied 
by  C.,and  that,  to  recover  some  of  his  hogs  which  had  strayed  across  the 
fence  into  the  indosure  of  CL,  the  appellant,  without  A.'s  consent,  pulled 
and  left  down  a  panel  of  the  fence.  It  was  also  proved  that  the  crops  had 
all  been  gathered  and  that  A's  field  contained  nothing  which  could  have 
been  injured  by  stock.  Under  this  state  of  proof  the  court  refused  a  special 
charge  to  the  effect  that  ''the  fence  of  A.  would  in  law  be  the  fence  of 
defendant,  and  if  the  fence  in  question  was  the  fence  of  said  A,  but  inclosed 
defendant's  land,  defendant  would  have  the  right  to  let  down  said  fence  and 
call  his  hogs  into  the  field."  Held,  that  in-  refusing  the  special  charge  the 
court  erred,  because  the  appellant  was  a  joint  owner  with  A.  of  the  fence 
during  his  tenancy,  and  had  the  same  rights  in  and  to  the  fence  that  A.  had. 
The  rule  that  a  joint  owner  of  a  fence  has  no  right  to  pull  down  or  injure 
the  same  without  the  consent  of  the  other  joint  owner,  will  not  authorize 
a  conviction  when,  in  a  case  like  the  present,  it  appears  that  no  injury  was 
nor  could  have  been  done,  and  that  the  purpose  of  the  accused  was  a  legiti- 
mate one.     Woodyard  v.  State,  51ft. 

MANSLAUGHTER. 

See  Chabqb  of  thb  Coubt,  11,  13^ 
Former  Conviction* 

1.  Subdivision  4  of  article  597  of  the  Penal  Code  makes  insulting  words 
or  conduct  towards  a  female  relative  of  the  slayer  an  adequate  cause  to  re- 
duce a  homicide  from  murder  to  manslaughter,  provided  (article  598)  the- 
killing  occurred  immediately  upon  the  happening  of  the  insulting  conduct 
or  the  uttering  of  the  insulting  words,  or  so  soon  thereafter  as  the  party  kill- 
ing may  meet  the  party  killed,  after  he  has  been  Informed  of  such  insults. 
Under  these  provisions,  one  of  the  principal  ingredients  of  ordinary  man- 
slaughter, i.  e.,  that  the  provocation  nuist  arise  at  the  time  of  the  killing 
and  that  the  passion  be  not  the  result  of  a  former  provocation,  is  not  appli- 
cable to  a  case  where  the  insulting  words  or  conduct  were  not  indulged  in  in 
the  presence  of  the  slayer.  That  the  slayer  was  present  and  saw  the  insulting 
conduct  or  heard  the  insulting  words  is  not  required,  but  he  may  kill  on  the 
first  meeting  after  learning  of  the  commission  of  the  provocatiott^.  JJp  to 
the  time  of  the  first  meeting  the  law  prescribes  no  limit  to  the  subsidence 
of  the  passion,  and  the  period  of  time  elapsing  between  the  slayer^e  first  in- 
formation of  the  provocation  and  his  first  meeting  with  the  persm  slain  is 
immateriaL  The  trial  court,  therefore,  in  charging  the  law  ofi-manslaughter, 
in  a  case  of  this  kind,  erred  in  charging  that  *'  the  provocation  must  arise 
at  the  time  of  commission  of  the  offense,  and  the  passion  must^not  be  the  re- 
sult of  a  former  provocation."    NUand  v.  State,  166. 

2.  The  four  illustrations  of  *'  adequate  cause"  set  out  in  aittela  497  of  the 
Penal  Code  are  not  the  only  ones  which  will  reduce  a  homicidafrom  murder 
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MANSLAUGHTER  —  continued. 

to  manBlaughter.  On  the  oontnuy,  H  had  been  laid  down  as  a  correct  mle 
that  **  any  condition  or  circnmstanoe  which  is  capable  of  creating  (tnd  does 
create)  sudden  passion,  such  as  anger,  rage,  sudden  reeentm^it  or  tenor, 
rendering  the  mind  incapable  of  cool  reflection,  whether  accompanied  by 
bodily  pain  or  not,  is  adequate  cause.*'    Wadlington  ▼.  Siate^  28ft. 

8.  It  is  positively  declared  by  article  41^  of  the  Penal  Ck)de  that  no  verbal 
provocation  will  justify  an  assault  and  battery;  and  article  506  of  the  same 
Code  is  equally  positive  in  the  declaration  that  *' insulting  words  or  gest- 
ures, or  an  assault  and  battery  so  slight  as  to  ahow  no  intention  to  inflict 
pain  or  injury,  or  an  injury  to  property,  unaccompanied  by  violence^  are 
not  adequate  causes  "  sufficient  to  reduce  a  homicide  from  murder  to  man- 
slaughter. But  hdd  that,  though  no  one  of  these  causes,  alone  and  inde- 
pendent of  the  others,  can  be  deemed  adequate  cause  to  reduce  a  homicide 
from  murder  to  manslaughter,  yet,  if  they  all  combine  and  exist  conjointly 
with  each  other,  th^  may,  thus  united,  become  such  adequate  cause.    Id. 

4.  In  a  trial  for  assault  with  intent  to  murder  it  was  in  proof  that  C,  the 
alleged  injured  party,  charged  the  defendant  with  improper  relations  with  his, 
C.*8,  wife,  and  that  the  defendant  was  claiming  for  himself  the  paternity  of 
Mrs.  C.'s  child ;  which  charges  were  emphatically  denied  by  the  defendant  and 
were  vehemently  reasserted  by  O.,  who  thereupon  seized  the  defendant  by  his 
collar  and  shook  him,  when  the  defendant  pushed  C.  off  and  patted  him  on 
the  shoulder ;  that  C.  then  ordered  defendant  to  keep  his  hands  off,  and  was 
still  cursing  defendant  when  defendant  fired  upon  and  shot  C.  through  an 
arm.  These  facts  being  proved,  the  defendant  proposed  to  disprove  the 
charges  made  by  C,  and  to  show  that  his  relations  with  the  wife  and  child 
of  C.  had  been  and  were  entirely  Innocent  and  proper.  This  proof  the  trial 
court  rejected  as  being  too  remote  and  irrelevant.  Hdd^  that,  in  view  of 
the  facts  proved,  the  rejected  evidence  was  competent  and  should  have  been 
admitted,  and  have  been  permitted  to  go  to  the  jury  in  connection  with  a 
charge  upon  manslaughter  to  the  effect  that  if,  from  the  insults  and  assault, 
coupled  together  as  adequate  cause,  they  believed  that  the  defendant  com- 
mitted the  act  under  the  immediate  influence  of  sudden  passion,  such  as 
anger,  rage  or  sudden  resentment  sufficient  to  render  his  mind  incapable 
of  cool  reflection,  then  they  could  find  him  guilty  of  no  higher  grade  of 
offense  than  aggravated  assault    Id, 

6.  It  is  a  rule  of  law  applicable  to  this  class  of  cases  that,  '*  however 
great  the  provocation  may  have  been,  if  there  be  sufficient  time  for  the 
passion  to  subside  and  for  reason  to  interpose,  the  homicide  will  be 
murder.  But  if  the  wound  was  given  by  the  prisoner  while  smarting 
under  a  provocation  so  recent  and  so  strong  that  the  prisoner  might  be 
considered  as  not  being  at  the  moment  the  master  of  his  own  understand- 
ing, the  offense  will  be  manslaughter.'*  Under  this  rule,  the  proof  in  this 
case  showing  that,  after  C.  was  made  to  release  his  hold  upon  defendant, 
some  two  or  three  minutes  elapsed  before  defendant  fired,  the  court  should 
have  submitted  to  the  jury  the  question  of  *'  cooling  time,"  in  connection 
with  the  charge  upon  manslaughter.    Id, 

6.  Evidence  sufficient  to  support  a  conviction  for  manslaughter.  Johnwn 
V.  State,  453. 

7.  If,  however,  the  act  done  is  the  unintentional  homicide  of  a  different 
person  from  the  one  intended,  but  without  malice,  and  while  the  mind  is 
under  the  immediate  influence  of  sudden  passion,  arising  from  an  adequate 
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cause,  Buch  as  anger,  rage,  sudden  resentment  or  terror,  rendering  the  mind 
incapable  of  cool  reflection,  the  crime  is  manslaughter,  because  the  one  in- 
tended was  manslaughter.    Clark  v.  State,  405. 

&  See  the  opinion  in  extenso  for  a  state  of  facts  under  which  the  trial 
court  sufficiently  charged  the  jury  to  the  effect  that,  if  they  believed  from 
the  evidence  that  the  defendant,  at  the  time  alleged  in  the  indictment,  as* 
saulted  one  N.  under  such  circumstances  that,  if  he  had  killed  N.,  the  of- 
fense would  have  been  manslaughter,  and  that  while  making  such  assault 
he  accidentally  shot  and  killed  the  deceased,  he  should  be  convicted  of  man- 
slaughter. Note  also  that  the  facts  proved  did  not  raise  the  question  of 
negligent  homicide,  wherefore  special  charges  on  the  subject  were  properly 
refused.    Id, 

MISDEMEANORS. 

See  Chabgb  of  the  Coxtrt,  82.  Plea,  3. 

DlSTEICfT  AND  COUNTY  COUETS,  2.  PRACTICE,  6. 

.1.  Articles  188  and  189  of  the  Code  of  Criminal  Procedure,  while  not  man- 
datory, clearly  indicate  that,  before  a  person  detained  upon  a  charge  of 
misdemeanor  resorts  to  this  court  for  a  writ  of  habeas  corpus,  he  should 
apply  for  the  writ  to  the  county  judge  of  the  county  in  which  the  mis- 
demeanor was  committed,  or,  if  there  be  no  county  judge  in  such  county, 
then  to  the  nearest  judge  or  court  competent  to  grant  the  same.  The  juris- 
diction of  this  court  to  grant  the  writ,  even  though  it  was  not,  in  the  first 
instance,  applied  for  to  the  proper  local  court,  is  not  to  be  questioned,  but 
tlie  discretion  to  refuse  the  writ  is  one  which  this  court  should  and  will 
exercise  in  all  cases  wherein  no  valid  reason  is  shown  for  failing  to  apply 
to  the  proper  local  court.    Ex  Parte  Lynn,  120. 

2.  If  the  application  of  a  defendant  detained  under  a  charge  of  misde- 
meanor be  refused  by  his  local  county  judge,  such  applicant  has  the  right 
to  apply  for  the  same  to  another  court  or  judge  competent  to  grant  the  same ; 
or,  if  the  writ  be  granted  by  the  local  judge,  and  the  applicant,  upon  the 
hearing  thereof,  be  remanded  to  custody,  an  appeal  will  lie  to  the  court  of 
appeals,  returnable  at  whichever  branch  the  said  court  may  then  be  in  ses- 
sion.   Id, 

MUNICIPAL  CORPORATIONS. 

1.  Municipal  corporations,  like  &1I  other  corporations,  derive  their  power 
from  legislative  grant,  and  can  do  no  act  for  which  authority  is  not  expressly 
given,  or  may  not  be  reasonably  inferred.    Flood  v.  State,  684. 

2.  In  construing  the  powers  of  a  corporation,  whether  public  or  private, 
the  courts  must  adopt  a  strict  rather  than  a  liberal  construction,  and  must 
hold  that  only  such  powers  and  rights  can  be  exercised  under  charters  as 
are  clearly  comprehended  within  the  words  of  the  grant,  or  derived  there- 
from by  necessary  implication ;  and  in  case  of  ambiguity  or  doubt  arising 
out  of  the  terms  used  by  the  Legislature,  such  must  be  resolved  against  the 
power.    Id, 

8.  The  effect  of  article  891  of  the  Revised  Statutes  (the  general  incorpora- 
tion act  of  this  State)  is  to  confer  upon  city  councils  the  power  to  enact 
ordinances  declaring  what  hours  on  Sundays  drinking  houses,  etc.,  shall  be 
closed,  but  it  cannot  be  construed  to  empower  the  councils  to  enact  ordi- 
nances regulating  the  hours  on  Sundays  when  goods,  etc.,  may  be  sold.  In 
BO  far  as  it  announces  the  contrary  doctrine,  the  case  of  Craddock  v.  The 
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MUNICIPAL  CORPOBATIONS  — ccmhnued. 

State,  18  Texas  Ct.  App.,  567,  is  overraled.  See  the  opinion  of  Willson, 
Judge,  on  the  doctrine;  and  note  tlie  dissenting  opinion  of  Hurt,  Jodge.  /d. 
4.  An  ordinance  to  be  valid,  unless  special  legislative  authority  be  given 
for  its  enactment,  must  not  conflict  with  a  statute,  but  must  conform  to 
the  laws  of  the  State.  An  ordinance,  therefore,  of  the  council  of  a  citj 
organized  under  the  general  incorporation  act,  which  provides  that  mer- 
chants, etc.,  may  sell  goods,  etc.,  on  Sundays,  before  the  hour  of  9  o'clock 
A.  M.  and  after  4  o*clock  P.  M.,  is  invalid,  because  it  is  in  conflict  with  ar- 
ticle 186  of  the  Penal  Code,  which  declares  a  barter  or  sale  of  goods,  wares 
or  merchandise,  eta,  on  Sundays  a  penal  offense  in  this  State.  But  note  the 
opinion  of  Hurt,  Judge,  dissenting.    IcL 

MUBDEB. 

See  Charge  of  thb  Coubt,  17.       Justifiablb  Homicide. 
FoBHEB  Conviction.  Sblf-Defbnsb,  4,  6. 

1.  Evidence  sufficient  to  support  a  capital  conviction  for  murder.  Lane 
V.  State,  64. 

2.  See  indictment  held  sufficient  to  charge  the  offense  of  murder.  Lucas 
V.  State,  79. 

8.  See  the  opinion  and  statement  of  the  case  for  evidence  held  insuffi- 
cient to  support  a  conviction  for  murder  in  the  second  degree,  inasmuch  as  it 
does  not  establish  with  necessary  certainty  that  the  death  of  the  deceased 
was  produced  by  the  criminal  act  of  any  one,  and  that  it  was  not  the  result 
of  accident  or  natural  causes.    Id. 

4.  Upon  the  subject  of  implied  malice,  the  trial  court,  in  a  murder  trial, 
charged  the  jury  as  follows:  "  Malice  is  implied  from  the  commission  of 
any  premeditated,  delil>erate  killing,  or  where  the  killing  was  done  sud- 
denly, without  any,  or  without  a  considerable,  provocation."  Held  ab- 
stractly incorrect,  and  material  error  in  this  case,  in  view  of  the  defense 
of  insanity  which  was  supported  by  evidence  tending  to  establish  it.  This 
instruction  declares  a  sudden  killing,  without  provocation,  to  be  per  ee  a 
killing  upon  implied  malice ;  whereas  such  a  killing  could  and  might  be 
committed  by  an  insane  person,  in  which  event  it  would  be  excused  for  the 
want  of  that  '* sound  memory  and  discretion**  essential  to  the  crime  of 
murder.  See  the  opinion  in  ejctenso  for  a  correct  definition  of  implied  mal- 
ice.   Smith  V.  State,  95. 

6.  The  concluding  sentence  of  another  paragraph  of  the  charge  in- 
structed the  jury  as  follows:  '*If,  however,  you  shall  have  a  reasonable 
doubt  of  his  being  guilty  of  murder  in  the  first  d^ree,  you  will  acquit  him 
of  murder  in  the  first  degree,  and  find  him  guilty  of  murder  in  the  second 
degree,  and  assess  his  punishment  at  confinement  in  the  penitentiary  for  any 
number  of  years  not  less  than  five."  Held,  that  though  the  previous  context 
of  the  paragraph  qualifies  this  sentence  by  presupposing  the  jury  to  have 
found  the  fact  that  murder  had  been  committed,  the  sentence  is  objection- 
able as  being  calculated  to  mislead  the  jury;  the  same  being  a  separate  sen- 
tence and  detached  from  the  context  by  a  full  period.    Id. 

6.  Indictment  sufficient  to  charge  the  offense  of  murder.  WdOcer  v. 
State,  176. 

7.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  first  de- 
gree.   Davie  v.  State,  201. 

8.  Evidence  sufficient  to  support  a  capital  oonviction  for  murder.  Adami 
V.  State,  260. 
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MURDER  —  continued, 

9.  Indictment  is  sufficient  to  charge  murder  in  the  first  degree  if  it  alleges 
that  the  murder  was  committed  with  "  malice  aforethought."  See  the  state- 
ment of  the  case  for  an  indictment  ?teld  sufficient  to  charge  murder  in  the 
first  degree.    Fenland  v.  State,  865. 

10.  Threats  made  by  the  deceased  against  the  slayer  can  afford  no  jus- 
tification for  homicide  in  the  absence  of  evidence  showing  that,  at  the  time 
of  the  homicide,  the  deceased,  by  some  act  then  done,  manifested  an  inten- 
tion to  execute  the  threat.  No  such  evidence  was  adduced  upon  this  trials 
but,  upon  the  contrary,  it  was  incontestably  shown  that  the  deceased,  when 
killed,  was  making  no  demonstration  whatever,  and  was  shot  from  ambush. 
Held,  that  the  trial  court  properly  excluded  evidence  of  threats  uttered  by 
the  deceased  against  the  defendant.     Id, 

11.  Homicide  is  permitted  by  the  law  of  this  State  (Penal  Ck)de,  article  570) 
"when  inflicted  for  the  purpose  of  preventing  murder,  but  the  killing  must 
take  place  while  the  person  killed  was  in  the  act  of  committing  the  offense, 
or  after  some  act  done  by  him  showing  evidently  an  intent  to  commit  the 
offense.  This  rule  has  been  so  enlarged  as  to  embrace  cases  of  reasonable 
apprehension  of  death  or  serious  bodily  injury,  whether  the  danger  was  real 
or  apparent,  but  the  reasonable  apprehension  and  appearances  must  be  such 
as  spring  from  and  arise  out  of  the  acts  and  conduct  of  the  deceased  at  the 
time  of  the  killing.  In  other  words,  to  justify  a  homicide  upon  the  ground 
that  it  was  committed  to  prevent  the  murder  of  the  Slayer  by  the  deceased, 
the  killing  must  be  done  in  the  face  of  actual  or  apparent  danger,  and  not 
upon  the  bare  fear  that  the  deceased  meditates  the  murder  of  the  slayer.   Id. 

12.  It  is  a  well  established  rule  that  the  right  of  self-defense  does  not  arise 
when  there  is  opportunity  to  restrain  the  assailant  by  process  of  law.  One 
-who  believes  his  life  in  danger  must,  if  he  have  access  to  a  tribunal  clothed 
Tvith  tlie  ordinary  powers  of  a  justice  of  the  x>eace,  apply  to  such  tribunal 
to  interpose;  for,  if  he  has  ground  enough  to  excuse  him  for  killing  the 
person  from  whom  he  apprehends  danger,  he  has  ground  enough  to  have 
that  person  bound  over  to  keep  the  peace,  or  committed  in  default  of  bail. 
Whenever  this  process  can  be  applied,  the  endangered  party  is  not  excused 
in  taking  the  law  into  his  own  hands.  For  the  apparent  purposd  of  showing 
that,  when  the  homicide  was  committed,  the  courts  of  the  country  were 
destitute  of  machinery  with  which  to  enforce  the  law,  the  defense  proved 
by  a  witness  that  the  witness  was  the  judge  of  the  district  court  of  the 
county  in  which  the  homicide  was  committed,  at  the  time  it  was  committed, 
and  proposed  to  prove  by  him  the  condition  of  the  country  as  to  the  ability 
of  the  courts  to  enforce  efficiently  the  penal  laws  of  the  State.  Held,  that 
the  evidence  was  properly  excluded  as  irrelevant,  the  fact  that  the  witness 
was  judge  of  the  district  court  at  that  time,  and  the  further  fact  that  the 
defendant  was  arrested  by  the  civil  officers  for  the  homicide,  being  ample 
to  show  that  the  courts  were  clothed  with  ample  power  to  enforce  the  penal 
laws.    Id, 

18.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  murder  in  the  first  degree.     Id, 

14.  Murder  committed  in  the  perpetration  of  robbery  is  per  se  murder  of 
the  first  degree.  See  the  statement  of  the  case  for  evidence  held,  though 
circumstantial,  sufficient  to  support  a  capital  conviction  for  murder.  Gon- 
zales V.  State,  894. 

15.  If  one  committing  an  assault  with  intent  to  murder  another,  accident- 
ally kill  a  third  party,  he  is  guilty  of  murder  in  the  second  degree.  Clark 
T.  State,  495. 
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MURDER  •-  continued. 

16.  It  is,  in  this  State,  a  well-established  principle  of  criminal  pleadii^, 
that  an  indictment,  to  be  sufficient,  most  charge  affirmatively,  and  not  bj 
way  of  conclusion,  all  of  the  acts  and  omissions  which  enter  into  the  compo- 
sition of  the  offense  sought  to  be  charged.  Under  this  rule,  to  chaige 
murder,  the  indictment  must  not  only  allege  that  the  accused,  with  his  malice 
aforethought,  murdered  the  deceased,  but  that  he  killed  the  deceased. 
Strickland  y.  State,  518. 

17.  See  the  opinion  in  exteneo  for  declarations  Of  the  deceased  which, 
upon  a  murder  trial,  were  properly  admitted  as  part  of  the  res  gestae,  though 
not  made  in  the  presence  of  the  accused  nor  at  the  immediate  scene  or  in- 
stant of  the  homicide.     Washington  v.  State,  631« 

18.  Three  witnesses  for  the  State  testified  that  they  heard  the  fatal  shot 
and  the  outcry  of  the  deceased,  and  ran  immediately  to  where  the  deceased 
was  lying,  and  asked  him  who  shot  him,  and  that,  in  reply,  he  named  the  de- 
fendant The  answer  was  objected  to  upon  the  ground  that  it  was  embraced 
within  the  rule  qualifying  dying  declarations,  which  were  admissible  only 
after  the  laying  of  the  proper  predicate.  Held,  that  the  evidence  was  strictly 
res  gestce,  and  was  therefore  properly  admitted.    Id, 

19.  Evidence  sufficient  to  support  a  capital  conviction  for  murder.    Id, 

20.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  murder  in  the  first  degree,  though  the  deceased,  when  killed, 
was  placing  an  obstruction  on  the  track  of  a  railroad.     Weaver  v.  State,  547, 

21.  Evidence  sufficient  to  support  convictions  for  murder  of  the  first  de- 
gree.   Thompson  v.  State,  593 ;  Kennedy  v.  State,  618. 

22.  See  this  case  on  the  law  of  temporary  insanity  caused  by  intoxtcants. 
Ward  V.  State,  664. 

NEGLIGENT  HOMICIDE. 

With  regard  to  negligent  homicide,  either  of  the  first  or  second  degree, 
the  law  requires  that  there  must  be  no  apparent  intention  to  kill.  And  it  is 
expressly  provided  by  article  590  of  the  Penal  Ck)de,  that  "  if  one  in  the  ex- 
cution  of,  or  in  attempting  to  execute,  an  act  made  a  felony  by  the  penal 
law,  shall  kill  another,  though  without  an  apparent  intention  to  kill,  the 
offense  does  not  come  within  the  definition  of  negligent  homicide."  Clark 
V.  State,  495. 

NEWLY-DISCOVERED  EVIDENCE. 
See  New  Tbial,  8, 4,  5. 

NEW  TRIAL. 

1.  New  trial  should  be  awarded  by  the  trial  court,  when,  at  the  condusioii 
of  the  trial,  it  appears,  in  view  of  the  evidence  adduced,  that  a  continuance 
was  improperly  refused.    Adams  v.  State,  1. 

2.  However  correct  the  ruling  of  the  trial  court  refusing  a  continuance 
.  because  of  the  want  of  diligence,  if  the  evidence  adduced  on  the  trial  dis- 
closes that  the  absent  testimony  was  material  and  probably  true,  it  becomsB 
matter  addressed  to  the  discretion  of  the  trial  court  in  passing  upon  the 
motion  for  new  trial  But  see  the  statement  of  the  case  for  a  resumi 
of  absent  testimony  which,  considered  in  connection  with  the  facts  proved 
on  the  trial,  was  not  probably  true,  and  hence  was  not  such  evidence  as 
would  authorize  the  award  of  a  new  triaL    Adams  V.  State,  250. 

8.  See  the  statement  of  the  case  for  newly-discovered  evidence  held  ma- 
terial for  the  defendant  in  a  trial  for  rape  of  a  female  under  the  age  of  tea 
years.    Montresser  v.  State^  281. 
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NEW  TRIAL— oon/mued 

4.  The  defendant's  motion  for  a  new  trial  based  npon  newly-discoFered 
evidence  was  contested  in  the  court  below  upon  affidavits  pro  and  con. 
Held,  that  this  court  will  not  interfere  with  the  ruling  of  the  trial  court 
vpon  snch  question  of  fact  in  the  absence  of  a  clear  showing  that  the  rul- 
ing was  erroneous.     WkUe  v.  State,  848. 

5.  In  a  trial  for  burglary  the  defendant  prevented  his  counsel  from  setting 
up  the  defense  of  insanity,  but  some  evidence  of  that  defense  was  elicited 
«t  the  trial,  and  the  motion  for  a  new  trial  exhibited  material  and  newly- 
discoveied  evidence  of  the  same  character.  Held,  that  a  new  trial  should 
have  been  granted,  notwithstanding  there  was  no  diligence  used  to  obtain 
the  newly-discovered  evidence  at  the  triaL    Sohuessler  v.  State,  472. 

NUISANCE. 

See  MAUCIOI7S  Mischief,  1. 

OBSTRUCTION  OF  PUBLIC  ROADa* 
See  Malicious  Mischief,  1,  4. 

OCCUPATION  TAX. 

To  engage  in  or  pursue  the  occui>atlon  of  Belling  intoxicating  liquors 
is  taxable  under  the  laws  of  this  State,  and  to  do  so  without  having  first  paid 
the  tax  due  theieon  is  a  penal  offense.  But  a  mere  sale  of  intoxicating 
liquors  without  engaging  in  or  pursuing  the  occupation  of  selling  is  not 
an  offense.  Indictment,  therefore,  which  charges  merely  a  sale  of  intoxi- 
cating liquors  without  license  charges  no  offense  against  the  laws 
State.    Merntt  V.  State,  iSa. 

OFFENSES  DEFINED, 

1.  Article  44  of  the  Penal  Code  declares  that  **  no  act  done  by  ace 
an  offense  except  in  certain  cases  specially  provided  for,  where  there  h 
a  degree  of  carelessness  or  negligence  which  the  law  regards  as  cri 
Clark  V.  State,  405. 

2l  Article  47  of  the  Penal  Code  declares  that, '  *  if  one  intending  to  cc 
felony,  and  in  the  act  of  preparing  for  or  executing  the  same 
through  mistake  or  accident,  do  another  act  which,  if  voluntaril; 
would  be  a  felony,  he  shall  receive  the  punishment  affixed  by  la\ 
offense  actually  committed.*'     Id. 

8.  If  one  committing  an  assault  with  intent  to  murder  another,  a^ 
ally  kill  a  third  party,  he  is  guilty  of  murder  in  the  second  degree. 

4.  If,  however,  the  act  done  is  the  imintentional  homicide  of  a  d 
person  from  the  one  intended,  but  without  malice,  and  while  the 
under  the  immediate  influence  of  sudden  passion,  arising  from  an  a 
cause,  such  as  anger,  rage,  sudden  resei^tment  or  terror,  rendering  tl 
incapable  of  cool  reflection,  the  crime  is  manslaughter,  because  the 
tended  was  manslaughter.    Id, 

5.  Intent  is  the  essence  of  the  crime,  and  when  the  intention  and 
resulting  from  it  are  precisely  the  same,  whether  the  fatal  shot  ta^c 
upon  the  party  for  whom  it  was  aimed,  or  on  some  one  else,  the  guil 
same,  except  in  cases  of  murder  of  the  first  degree,  in  which  it  is  r 
that  there  must  be  express  malice  towards  the  person  killed.    Id, 

6.  If  a  person  shoots  in  necessary  self-defense  and  accidentally 
third  person,  he  is  guilty  of  no  offense.    Id, 

7.  With  regard  to  negligent  homicide,  either  of  the  first  or  second 
the  law  requires  that  there  must  be  no  apparent  intention  to  kilL  .  A 
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expressly  provided  by  article  590  of  the  Penal  Code,  that  'Mf  one  in  the  ex- 
ecution of,  or  in  attempting  to  execute,  an  act  made  a  felony  by  the  penal 
law,  shall  kill  another,  though  without  an  apparent  intention  to  kill,  the 
offense  does  not  come  within  the  definition  of  negligent  homicide."    Id. 

OWNERSHIP. 

See  Evidence,  58,  55. 
Theft,  18, 14,  15. 

1.  If  the  ownership  of  property  alleged  to  be  stelen  is  laid  in  two  differ- 
ent persoiis,  the  want  of  the  consent  of  both  to  the  taking  must  be  alleged 
and  proved.  The  ownership  being  alleged  to  be  in  a  firm  composed  of  M.  & 
A.,  the  consent  of  both  members  of  the  firm  was  negatived  by  the  allega^ 
tion  that  it  was  taken  without  the  consent  of  the  **  owner.''  IFtitidma  t. 
State,  276. 

2.  The  trial  judge  charged,  in  a  theft  case,  that  the  jury  should  convict  if 
they  found  that  the  property  was  the  property  of  the  alleged  owners  or 
"  either  of  them."  Hdd,  error,  but  immaterial  in  view  of  the  proof,  and  of 
the  failure  of  the  defense  to  interpose  objection  at  the  proper  time.    Id. 

8.  The  complaint  cannot  be  looked  to,  in  order  to  supply  the  omission  of 
an  essential  averment  in  the  information.  The  information  must  be  auffi- 
oient  of  itself,  and  if  upon  its  face  it  is  substantially  defective,  such  defect 
cannot  be  obviated  by  extraneous  matter.  In  omitting  to  allege  the  owner- 
ship of  the  property  charged  to  be  stolen,  the  information  in  this  case  was 
fatally  deficient.    Williamn  v.  State,  400. 

4.  Though  an  unrecorded  brand  is  not  admissible  in  evidence  to  establish 
the  ownership  of  the  alleged  stolen  animal,  it  may  be  admitted  in  evidence 
for  the  purpose  of  identifying  the  animal  alleged  to  be  stolen.  When  ad- 
mitted for  that  purpose,  however,  the  court  should  instruct  the  jury,  by 
proper  charge,  that  they  could  consider  it  for  no  other  purpose.  Coffdi  v. 
State,  486. 

5.  The  rule  which  excludes  an  unrecorded  brand  as  evidence  of  title  does 
not  apply  to  nor  exclude  an  unrecorded  mark  when  introduced  for  that  pur- 
pose. See  the  statement  of  the  case  for  evidence  hdd  sufficient  to  establish 
the  ownership  of  the  alleged  stolen  animaL     Id, 

PARDON. 

Executive  pardon,  w^ich  is  a  remission  of  guilt,  is  either  full,  partial 
or  conditional.  It  is  full  when  it  freely  and  unconditionally  absolves 
the  party  from  all  the  legal  consequences  of  his  crime  and  conviction, 
direct  and  collateral.  It  is  partial  when  it  remits  only  a  portion  of  the 
punishment,  or  absolves  from  only  a  poriion  of  the  legal  consequences  of 
the  crima  It  is  ccnditionaUwhen  it  does  not  become  operative  until 
the  grantee  has  performed  some  specified  act,  or  when  it  becomes  void 
upon  the  occurrence  of  some  specified  event.  No  other  than  a  faU  pardon 
can  operate  to  restore  to  a  felony  convict  the  competency  of  a  witness  in  the 
coutts  of  this  State.  The  pardon  of  the  impugned  witness  in  this  case  was 
qualified  by  the  condition  subsequent  that  it  was  subject  to  revooation  by 
the  Qovemor  whenever  it  shall  be  determined  by  the  said  Gh>vemor  that  the 
convict  has  violated  any  of  the  criminal  laws  of  this  State.  Held,  by  the 
majority  of  the  court,  that  such  conditional  pardon  did  not  restore  to  the 
witness  the  competency  to  testify,  and  in  permitting  him  to  be  introduced 
as  a  witness,  the  trial  court  erred.  But  see  the  opinion  of  Hurt,  Judge, 
maintaining  the  converse  of  the  doctrine  to  the  extent  that  the  effect  of  a 
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PARDON  —  continued. 

pardon  with  a  condition  subsequent  is  the  same  as  that  of  a  full  pardon 
until  the  same  is  vitiated  by  the  happening  of  the  condition.  Carr  y.  State, 
685. 

"  PARENT." 

See  Definitions,  8. 

PENALTY. 

Penalty  for  an  assault  with  intent  to  murder  is  fixed  by  statute  (article 
493  of  the  Penal  Code)  at  confinement  in  the  penitentiary  not  less  than  two 
nor  more  than  seven  years,  unless  such  assault  is  made  with  a  bowie-knife  or 
dagger,  or  in  disguise,  in  which  event  it  shall  be  double.    Oarda  v.  State,  889. 

PETITION  FOR  "LOCAL  OPTION"  ELECTION. 
See  Election,  1. 

Local  Option  Law,  4,  14  et  aeq, 

1.  A  petition  for  an  election  under  the  "local  option"  law,  which  recites 
that  the  petitioners  are  citizens  of  the  locality,  sufficiently  shows  that  such 
petitioners  are  qualified  voters  of  the  locality,  the  word  **  citizen  "  being,  in 
this  connection,  equivalent  to  the  words  "  qualified  voters."  Ex  Parte  Lynn 
supra^  approved  on  the  subject.    Steele  v.  State,  425. 

2.  It  is  not,  however,  essential  to  the  sufficienoy  of  a  petition  for  an  elec- 
tion under  the  "local  option"  law  to  show  that  the  petitioners  are  qual- 
ified voters,  either  by  a  direct  or  indirect  averment.  The  qualification  of  the 
petitioners  is  a  jurisdictional  fact,  to  be  ascertained  by  the  commissioners* 
court  independent  of  any  allegation  in  the  petition.    Id, 

8.  "With  respect  to  a  petition  for  an  election  under  the  "  local  option  "  law, 
it  is  only  necessary  that  the  requisite  number  of  qualified  persons  shall,  by 
a  petition  in  writing,  indicate  to  the  commissioners*  court  their  desire  that 
an  election  be  held  in  a  particular  locality  for  the  purpose  of  determining 
whether  or  not  the  sale  of  intoxicating  liquors  shall  be  prohibited  in  that 
locality.  It  is  not  essential  that  the  petition  should  refe>  to  and  designate 
the  statute  under  which  the  election  should  be  ordered.  The  petition  in 
this  case  unnecessarily  refers  to  the  "  local  option  **  act,  and  incorrectly  de- 
scribes it.  Held,  that  the  erroneous  reference  to  the  statute  is  mere  sur- 
plusage, and  does  not  invalidate  the  petition.    Id, 

4.  The  commissioners'  court  has  no  power  under  the  law  to  order  an  elec- 
tion to  determine  whether  or  not  the  gift  or  exchange  of  intoxicating 
liquors  shall  be  prohibited.  Its  authority  in  the  premises  is  limited  to 
ordei-ing  an  election  to  determine  as  to  the  prohibition  of  the  sale  of  intox- 
icating liquors  (Revised  Statutes,  article  8237);  and  this  limitation  is  not 
affected  by  the  fact  that  it  is  provided  that,  when  the  election  has  resulted 
in  favor  of  prohibition,  the  effect  is  that  the  sale,  exchange  and  gift  of  in- 
toxicating liquors  within  the  particular  locality  is  prohibited  (Revised  Stat- 
utes, article  3239)  and  made  penaL  (Penal  Code,  article  878.)  That  part  of 
the  law,  however,  which  undertakes  to  prohibit  the  gift  of  intoxicating 
liquors  has  been  declared  by  this  court  to  be  unconstitutional  in  the  case  of 
Holley  V.  The  State,  14  Texas  Ct.  App.,  505,  which  case  is  hereby  approved. 
Qiicere:  The  petitioners  in  this  case  having  asked  for  an  election  to  deter- 
mine the  proliibition  of  the  sale,  exchange  and  gift  of  intoxicating  liquors, 
thus  exceeding  their  legal  rights  {i,  e.,  to  petition  for  an  election  to  deter- 
mine the  prohibition  of  the  sale  of  intoxicating  liquors),  was  it  within  the 
power  of  the  commissioners*  court  to  act  upon  the  petition  and  grant  the 
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prayer  thereof  with  reference  to  the  sale?    Note  the  opinion  for  an  intima- 
tion of  the  court  upon  the  subject.    Id, 

6.  Whether  or  not  the  excessiTe  prayer  in  the  petition  affected  the  an- 
thority  of  tlie  commissioners*  court  to  order  an  election  to  determine  the 
prohibition  of  the  sale  of  intoxicating  liquors,  that  court  certainly  had  no 
authority  to  order  an  election  to  determine  the  prohibition  of  the  ex^umge 
or  gift  of  intoxicating  h'quors  within  the  designated  locality,  no  such  an  elec- 
tion being  authorized  by  law ;  and,  therefore,  such  an  order  was  an  absolute 
nullity.    Id, 

6.  The  order  of  the  commissioners'  court  declaring  the  result  of  the  elec- 
tion directs  that  the  sale,  gift  or  exchange  of  intoxicating  liquors  shall  be 
prohibited  in  said  justice^s  precinct,  "  except  for  the  purposes  specified  in 
the  title  of  the  act  heretofore  mentioned**'  The  only  act  referred  to  in  the 
order  is  the  act  of  June  24, 1876,  the  title  of  which  act  contains  no  excep- 
tions whatever.  The  effect  of  the  order  is  to  prohibit  the  sale,  gift  or  ex- 
change of  intoxicating  liquors  without  the  exceptions  enumerated  in  the  law 
(Revised  Statutes,  articles  8228-8283),  and  it  is  therefore  a  nullity  as  not 
being  in  compliance  with  the  law.    Id, 

PLEA. 

1.  Unless  the  record  shows  affirmatively  that  a  defendant  on  trial  for 
a  criminal  offense  pleaded  to  the  indictment  or  information  upon  which 
the  prosecution  is  predicated,  or  that  the  plea  of  not  guilty  was  entered  for 
him  by  the  court,  a  judgment  of  conviction  will  be  set  aside.  JRoe  v. 
State,  87. 

2.  The  fact  that  the  case,  being  a  misdemeanor,  was  tried  by  the  court 
without  the  intervention  of  a  jury  does  not  obviate  the  necessity  of  a  plea 
by  the  defendant,  or  excuse  the  failure  of  the  court,  if  he  declines  to  plead, 
to  enter  the  plea  of  not  guilty  for  him.    Id, 

8.  This  court  cannot  presume,  against  the  silence  of  the  record  on  appeal, 
that  the  plea  of  not  guilty  was  entered  by  or  for  the  defendant,  in  response 
to  the  indictment.    That  fact  must  affirmatively  appear  by  the  record.    Id. 

4.  With  respect  to  proceedings  in  the  trial  court  subsequent  to  the  entry 
of  the  plea  of  guilty  by  the  accused,  it  is  provided  by  statute  that,  <*  if  the 
punishment  of  the  offense  is  not  absolutely  fixed  by  law,  and  beyond  the 
discretion  of  the  jury  to  graduate  in  any  manner,  a  jury  shall  be  impan- 
eled to  assess  the  punishment,  and  evidence  submitted  to  enable  them  to 
decide  thereon."  This  prevision  of  the  statute  is  mandatory,  and,  instead 
of  being  merely  for  the  benefit  of  the  defendant,  it  is  more  especially  de- 
signed to  protect  the  interests  of  the  State,  by  preventing  aggravated  cases 
of  crime  being  compromised  by  the  assessment  of  the  minimum  punishment 
fixed  by  law.  Failure  to  comply  with  this  provision  of  the  statute  in  cases 
to  which  it  applies  is  fundamental  error,  and  it  is  advisable  that  the  judgw 
ment  entry  should  show  compliance  with  it.    Hartoell  v.  State^  429L 

PLEADING. 

See  Indictment,  1, 18, 14,  15, 10. 
Informations,  1,  3,  5. 
Thept,  1. 

POSSESSION  OF  RECENTLY  STOLEN  PROPERTY. 

When  the  defendants   right  to  the  animal  for  the  theft  of  which  he 
was  on  trial  was  first  questioned,  he  asked  his  oousin  who  was  present  to 
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respond.  His  cousin  replied  by  describing  the  animal,  and  declaring  it  was 
not  the  animal  inquired  about,  but  was  an  animal  which  belonged  to  the  de- 
fendant. The  court  having  failed  to  instruct  the  jury  as  to  the  defendant's 
explanation  of  his  possession  when  called  in  question,  was  requested  by  de- 
fendant to  charge  the  jury  as  follows:  **  If  you  find  from  the  evidence  that 
the  defendant  took  the  animal  mentioned  in  the  Indictment,  and  if  you  fur- 
ther find  that  the  first  time  the  defendant's  right  to  said  animal  was  called 
in  question  he  gave  an  explanation  of  such  possession,  and  that  such  ex- 
planation was  reasonable,  then  you  are  instructed  that  it  devolves  upon  the 
State  to  prove  such  explanation  false,  and  a  failure  to  do  so  will  entitle  the 
defendant  to  an  acquittal."  Held,  that  the  refusal  to  give  the  charge  was 
error,  because  it  was  correct  in  principle,  and  the  explanation,  when  consid- 
ered in  connection  with  the  evidence  adduced,  was  reasonable.  Windham 
▼•  State,  4ia 

PRACTICE. 

See  AC5CX>MPUCE,  4,  5.  Evidence,  1,  6,  !«,  51,  68,  69,  60. 

Adultery,  2.  Formbr  Conviction,  7. 

Appeal.  Grand  Jury,  7-11. 

Arrest  of  Judgment,  1,  4.  Hearsay  Evidence. 

Bail  Bond,  3.  Indictment,  11,  13,  14. 

Bill  of  Exceptions,  1,  8.  Informations,  1. 

Burden  op  Proof,  4.  Insanity,  1,  2,  3. 

Chanob  of  Venue,  1,  4.  Local  Option  Law,  1. 

Charge  of  the  Court,  18, 14,  Malicious  Mischief,  4. 

26,  81,  82,  41,  42.  Misdemeanor,  1,  2. 

Confessions,  1.  New  Trial,  6. 

Constitutional  Law,  11,  16L  Plea. 

Continuance,  8,  4,  6.  Scire  Facias,  2. 

Definitions,  4,  6.  Slander,  1. 

District  and  County  CouBirs,  Statutes  Construed,  4,  6. 

2.  Verdict. 

1.  See  the  statement  of  the  case  for  evidence  set  forth  in  an  application 
for  a  continuance,  which,  in  view  of  the  sufficiency  of  the  application  in  all 
other  respects,  entitled  the  defendant  to  a  continuance.    Adams  v.  State,  1. 

2.  The  trial  court  has  no  power  to  adjourn  the  hearing  of  testimony  in 
a  case  on  trial  from  the  court-house  to  the  house  of  a  witness  detained  by 
illness,  and  to  compel  the  defendant  to  accompany  the  court  and  jury  to 
such  house  for  the  purpose  of  obtaining  the  testimony  of  the  witness. 
It  is,  therefore,  no  answer  to  an  application  for  a  continuance,  based  upon 
the  absence  of  the  sick  witness,  that  the  defendant  declined  to  go  to  the 
witness's  house  with  the  court  and  jury  for  the  purpose  of  obtaining  the  evi- 
dence of  the  witness.  All  proceedings  in  a  trial  should  be  had  at  the  court- 
house.   Id, 

8.  New  trial  should  be  awarded  by  the  trial  court,  when,  at  the  conclusion 
of  the  trial,  it  appears,  in  view  of  the  evidence  adduced,  that  a  continuance 
was  improperly  refused.    Id. 

4  Unless  the  record  shows  affirmatively  that  a  defendant  on  trial  for  a 
criminal  offense  pleaded  to  the  indictment  or  information  upon  which  the 
prosecution  is  predicated,  or  that  the  plea  of  not  guilty  was  entered  for  him 
by  the  court,  a  judgment  of  conviction  will  be  set  aside.    Roe  v.  State,  87. 

6.  The  fact  that  the  case,  being  a  misdemeanor,  was  tried  by  the  court 
without  the  intervention  of  a  jury  does  not  obviate  the  necessity  of  a  plea 
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by  the  defendant,  or  excuse  the  failure  of  the  court,  if  he  declines  to  pleads 
to  enter  the  plea  of  not  guilty  for  him.    IcL 

0.  This  court  cannot  presume,  againet  the  silence  of  the  record  on  appeal, 
that  the  plea  of  not  guilty  was  entered  by  or  for  the  defendant,  in  response 
to  the  indictment.    That  fact  must  affirmatively  appear  by  the  record.     Id, 

7.  If  a  party  be  dissatisfied  with  any  ruling,  opinion  or  action  of  the 
court  upon  the  trial,  he  may  except  thereto  at  tlie  time  the  same  is  made^ 
and  at  his  request  time  shall  be  given  him  to  embody  such  exception  in  a 
written  bill.  (Rev.  Stats.,  art  1358.)  Refusal  by  the  trial  court  of  a  request 
for  such  time  is,  therefore,  apparent  error.  Such  errors,  however,  unless 
they  operate  to  prejudice  some  right  of  the  party,  will  not  necessarily  re- 
quire a  reversal  of  the  judgment.    Smith  v.  State,  95. 

6.  Escape  of  a  defendant  pending  his  appeal  from  a  felony  conviction 
operates  to  oust  the  jurisdiction  of  the  court  of  appeals,  and  upon  the 
fact  of  such  escape  being  made  to  appear  this  court  has  no  option  but  to 
sustain  a  motion  to  dismiss  the  appeal.  The  order  of  dismissal,  however, 
will  be  set  aside  when  it  is  shown  that  the  defendant  returned  voluntarily 
to  custody  within  ten  days.    Loyd  v.  State,  187. 

9.  Article  846  of  the  Code  of  Criminal  Procedure  requires  that,  when 
the  escape  of  a  convicted  felon  occurs,  pending  his  appeal,  the  sheriff  who 
had  him  in  custody  shall  report  the  fact,  under  oath,  to  the  district  or 
county  attorney  of  the  county  in  which  the  conviction  was  had,  who  shall 
forthwith  forward  such  report  to  the  attorney-general  at  the  branch  of  this 
court  to  which  the  transcript  in  the  case  was  sent ;  which  report  shall  be 
sufficient  evidence  of  the  fact  of  such  escape,  to  authorize  the  dismissal  of 
the  appeal.  Held,  that  the  article  cited,  properly  construed,  requires  that 
the  sheritfs  report  of  the  escape  of  the  defendant,  in  order  to  be  sufficient, 
must  set  forth  the  facts  and  circumstances  constituting  the  escape,  and  not 
state  merely  his  own  conclusions  or  impressions.    Id, 

10.  Article  10  of  the  Penal  Code  provides  as  follows:  **  Words  which  have 
their  meaning  specially  defined  shall  be  understood  in  that  sense,  though  it 
be  contrary  to  their  usual  meaning,  and  all  words  used  in  this  Code,  except 
where  a  word,  term  or  phrase  is  specially  defined,  ^re  to  be  taken  and  con- 
strued in  the  sense  in  which  they  are  understood  in  common  language, 
taking  into  consideration  the  context  and  subject-matter  relative  to  which 
they  are  employed.*'  Tested  by  this  rule  the  word  *'  escape,"  as  used  in  arti- 
cles 845  and  846  of  the  Code  of  Criminal  Procedure,  means  tliat  the  prisoner 
has  *' actually  and  completely  withdrawn  himself  from  custody,*'  and  **ha8 
got  free  and  gone  at  large."  Such  an  escape  is  not  made  manifest  by  an  offi- 
cer's report  which  recites  that  the  defendant  broke  jail  and  was  captured  two 
or  three  hundred  yards  distant  from  the  jail,  and  was  returned  thereto 
within  fifteen  or  twenty  minutes  after  he  broke  jail.     Id, 

11.  The  court  of  appeals  can  resume  jurisdiction  of  an  appeal  dismissed 
because  of  the  escape  of  the  appellant  from  custody  after  his  conviction, 
and  pending  his  appeal,  only  when  it  is  made  clearly  to  appear  that  the  ap- 
pellant's return  to  custody  was  voluntary  and  not  compulsory,  and  that  it 
was  made  within  ten  days.     Id. 

12.  The  defense  in  a  criminal  trial  is  not  required  to  announce  exceptions 
to  the  charge  of  the  court,  or  to  the  action  of  Hie  court  refusing  a  special 
charge,  before  the  jury  hajs  retired  to  consider  of  their  verdict,  but  may  do 
so  at  any  time  after  the  retirement  of  the  jury  and  before  the  return  of  the 
verdict    Nor  is  it  necessary  that  the  request  to  note  the  exceptions  should 
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point  out  specifically  the  objections  to  the  charge,  though  essential  that  the 
bill  of  exceptions  should  do  so ;  and  it  is  the  duty  of  the  court,  upon  request, 
to  allow  the  defense  time  to  formulate  such  a  bill.     PhiUipa  v.  State,  158. 

13.  It  is  expressly  provided  by  statute,  that  the  charge  of  the  court  shall 
distinctly  set  forth  the  law  of  the  case.  If  it  fails  to  do  so,  and  an  exception 
is  reserved  to  it,  and  shown  by  proper  fcill  on  appeal  to  this  coui*t,  then  it 
becomes  the  duty  of  this  court  to  reverse  the  case  for  the  error,  without  in- 
quiry as  to  the  effect  such  error  may  have  had  upon  the  result  of  the  trial. 
NUand  v.  State,  166. 

14.  The  statutory  provision  requiring  the  indorsement  on  the  back  of  an 
indictment  of  the  names  of  the  witnesses  upon  whose  testimony  it  was 
found  is  merely  directory.  Such  indorsement  is  no  constituent  part  of  the 
indictment,  or  of  the  finding  of  the  grand  jury,  and  is  not  essential  to  its 
validity.  The  sufficiency  of  the  service  of  a  copy  of  an  indictment  upon  a 
defendant  cannot,  therefore,  be  questioned  upon  the  ground  that  the  names 
of  the  State  witnesses  were  not  indorsed  ui>on  the  back  thereof.  Walker  v. 
State,  176. 

15.  ''  The  defendant  to  a  criminal  prosecution  may  waive  any  right  secured 
to  him  by  law  except  the  right  of  trial  by  jury  in  a  felony  case."  Under  this 
rule  it  was  not  only  competent  for  the  defendant  in  this  case  to  consent  that 
C,  the  attorney,  to  whom  he  made  the  statements  he  claimed  to  be  privi- 
leged, should  testify  as  a  substitute  for  his  mother-in-law,  who  was  present 
when  the  statement  was  made,  and  state  the  facts  which  she  would  state  if 
personally  on  the  stand,  but  he  could,  had  he  seen  proper  to  do  so,  have 
waived  his  privilege  as  to  the  attorney  himself,  and  have  consented  to  his 
testifying  in  propria  per8ona  as  to  the  privileged  communication.    Id. 

16.  Charge  of  the  court  is  sufficiently  certified  by  the  mere  signature  of 
the  trial  judge.     Hildreth  v.  State,  105. 

17.  The  trial  judge,  having  refused  a  special  charge,  indorsed  it  "re- 
fused," but  omitted  to  append  his  signature  to  the  indorsement  Such 
omission  was  erroneous,  but  in  this  case  was  immaterial,  in  view  of  the  fact 
that  the  defendant  reserved  no  bill  of  exception  to  the  omission,  and  that 
the  substance  of  the  special  charge,  in  so  far  as  it  was  correct,  was  embodied 
in  the  general  charge.    Id, 

18.  The  manner  in  which  the  examination  of  persons  presented  as  jurors, 
as  to  their  qualifications  to  serve  as  such,  is  a  matter  committed  to  the  sound 
discretion  of  the  trial  court,  and  will  not  be  revised  by  this  court  except  in 
cases  where  an  abuse  of  that  discretion  is  made  manifest.  Davis  v.  State^ 
201. 

19.  No  statement  made  by  a  party  while  in  jail  or  legal  custody,  whether 
for  the  offense  for  which  he  is  on  trial,  or  another,  is  competent  evidence 
against  him,  unless  it  is  legalized  by  due  warning,  or,  being  a  statement 
of  facts  tending  to  establish  his  guilt,  it  is  subsequently  found  to  be  true.  In 
this  case  a  State's  witness  was  permitted  to  testify  that  he  was  informed  of 
the  incarceration  of  the  defendant  in  the  G.  county  jail  upon  a  charge  of 
theft,  and  that  he  repaired  to  the  jail  of  that  county  to  identify  him  as  the 
defendant  in  this  case ;  that  he  did  identify  him,  pointed  him  out  as  the 
defendant,  and  called  him  by  name,  which  the  defendant  disclaimed  and 
claimed  a  different  name.  The  testimony  of  this  witness  was  objected  to 
because  the  defendant  was  in  jail  at  the  time  he  disclaimed  his  proper  and 
claimed  a  false  name.  Hdd  that,  though  the  evidence  was  improperly  ad- 
mitted, it  was  not  of  such  character  as  to  prejudice  any  legal  right  of  the 
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defendant,  especially  in  view  of  other  evidence  which  clearly  established 
his  identity  as  the  person  charged  in  the  indictment  under  which  he  was 
upon  trial;  and,  therefore,  the  error  is  not  sufficient  ground  for  reversal.   JdL 

20.  The  State,  having  established  the  fact  that,  at  the  time  of  the  homi- 
cide, and  for  a  half  hour  prior  thereto,  the  defendant  was  in  the  custody  of 
the  deceased  upon  a  charge  of  misdemeanor,  was  permitted  to  prove  cer- 
tain remarks  made  by  the  defendant  during  that  time,  to  the  deceased  and 
to  others.  To  the  competency  of  this  evidence,  the  defense  objected. 
Held  that,  the  declarations  being  made  prior  to  the  homicide,  they  could 
not  partake  of  the  nature  of  confessions,  and  the  objection  is  frivolous.    Id, 

21.  A  bill  of  exceptions  sets  out  that,  when  the  prosecuting  counsel  io- 
terposed  objection  to  leading  questions  propounded  by  counsel  for  the  de> 
fense  to  a  defense  witness,  the  court  replied:  ''Let  him  go  on*  I  have 
cautioned  him  several  times.  I  reckon  the  jury  have  sense  enough  to  know 
whether  the  witness  is  telling  the  truth  or  not**  The  bill  fails  to  show 
in  what  respect  the  rights  of  the  defendant  were  prejudiced  by  the  re- 
mark of  the  judge.  Held,  that  such  remark  was  not  in  the  nature  of  a 
reflection  upon  the  veracity  of  the  witness,  and  constitutes  no  ground  for 
reversal.    House  v.  State,  227. 

22.  This  court  will  reverse  a  conviction  because  in  the  trial  the  counsd 
for  the  State  abused  his  privilege  of  debate,  only  when  it  appears,  1,  that 
the  remarks  used  in  argument  were  improper,  and,  2,  that  they  were  of  a 
material  character,  and  such  as,  under  the  circumstances,  were  calculated 
to  injuriously  affect  the  defendant's  rights.  See  the  opinion  in  extenm, 
and  the  statement  of  the  case,  for  statements  in  argument  heUd  not  to  be 
such  an  abuse  of  privilege  as  to  authorize  the  reversal  of  the  judgment.  Id 

23.  Tlie  defense  reserved  exception  to  the  action  of  the  court  in  permit- 
ting the  sheriff  to  testify  that  he  had  received  official  notice  that  one  S.  had 
been  released  by  other  parties  from  the  penitentiary,  and  was  a  refugee 
from  justice.  Held,  that  such  evidence  was  admissible  in  view  of  the  testi- 
mony of  defendant's  wife,  who  testified  that,  a  short  time  before  a  man 
came  to  her  house  looking  for  stolen  cattle,  the  said  S.  ''brought  some catUe 
to  her  husband's  pen,  put  them  into  the  pen  and  branded  them.'*    Id. 

24.  Statements  of  a  defendant  made  after  the  commission  of  the  offense, 
which  are  in  effect  self-serving  declarations,  are  incompetent  as  evidence 
for  the  defense.  Likewise  are  the  statements  of  third  parties,  when  mere 
hearsay.  See  the  statement  of  the  case  for  testimony  properly  excluded 
under  this  rule.    Id, 

25.  The  writ  of  habeas  corpus  will  not,  under  the  law  of  this  State,  be 
awarded  when  the  application  therefor  shows  that  the  applicant  is  restrained 
of  his  liberty  by  a  sheriff,  acting  under  a  conmiitment  issued  by  the  district 
court  after  trisil  and  judgment  of  conviction  for  a  felony.  In  these  cases 
the  applications  alleged  that  the  indictments  were  presented  by  an  ill<^gal 

'  grand  jury,  the  same  being  composed  of  sixteen  men.    Ex  Parte  Fuller  H 
al,  241. 

26.  Article  762  of  the  Code  of  Criminal  Procedure  provides  that  •*  The  rules 
prescribed  in  civil  cases  for  taking  depositions  of  witnesses  shall,  as  to  the 
manner  and  form  of  taking  and  returning  the  same,  govern  in  criminal 
actions,  when  not  in  conflict  with  the  requirements  of  this  Code."  An 
objection  to  depositions,  that  they  were  taken  and  returned  by  an  officer 
not  authorized  by  law,  is  an  objection  which  goes  to  the  manner  and  form 
of  taking  and  returning  depositions.    Held,  that  in  absence  of  a  provision 
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in  the  Code  of  Criminal  Procedure  prescribing  the  rules  of  taking,  in  crim- 
inal cases,  the  depositions  of  witnesses  residing  beyond  the  limits  of  the 
United  States,  the  rules  prescribed  in  civil  cases  (R.  S.,  art.  2226)  obtain; 
and  as  those  rules  designate  a  consul  of  the  United  States  as  an  officer 
qualified  to  act  in  civil  cases,  he  is  likewise  qualified  to  act  in  criminal 
cases  —  the  said  article  of  the  Revised  Statutes  not  being  in  conflict  with 
tlie  Code  of  Criminal  Procedure.    Adams  v.  State,  250. 

27.  However  correct  the  ruling  of  the  trial  court  refusing  a  continuance 
because  of  the  want  of  diligence,  if  the  evidence  adduced  on  the  trial  dis- 
closes that  the  absent  testimony  was  material  and  probably  true,  it  becomes 
matter  addressed  to  the  discretion  of  the  trial  court  in  passing  upon  the  mo- 
tion for  new  trial.  But  see  the  statement  of  the  case  for  a  resumi  of  absent 
testimony  which,  considered  in  connection  with  the  facts  proved  on  the  trial, 
was  not  probably  true,  and  hence  was  not  such  evidence  as  would  authorize 
the  award  of  a  new  trial.    Id 

28.  The  four  illustrations  of  ''adequate  cause  "set  out  in  article  407  of 
the  Penal  Code  are  not  the  only  ones  which  will  reduce  a  homicide  from 
murder  to  manslaughter.  On  the  contrary,  it  had  been  laid  down  as  a  cor- 
rect rule  that  "  any  condition  or  circumstance  which  is  capable  of  creatiog 
(and  does  create)  sudden  passion,  such  as  anger,  rage,  sudden  resentment  or 
terror,  rendering  the  mind  incapable  of  cool  reflection,  wliether  accompanied 
by  bodily  pain  or  not,  is  adequate  cause."     Wadlington  v.  State,  236. 

29.  It  is  positively  declared  by  article  492  of  the  Penal  Code  that  no  verbal 
provocation  will  justify  an  assault  and  battery ;  and  article  593  of  the  same 
Code  is  equally  positive  in  the  declaration  that  **  insulting  words  or  gestures, 
or  an  assault  and  battery  so  slight  as  to  show  no  intention  to  inflict  pain  or 
injury,  or  an  injury  to  property,  unaccompanied  by  violence,  are  not  ade- 
quate causes"  sufficient  to  reduce  a  homicide  from  murder  to  manslaughter. 
But  held  that,  though  no  one  of  these  causes,  alone  and  inde]^ndent  of  the 
others,  can  be  deemed  adequate  cause  to  reduce  a  homicide  from  murder  to 
manslaughter,  yet,  if  they  all  combine  and  exist  conjointly  with  each  other, 
they  may,  thus  united,  become  such  adequate  cause.     Id 

30.  Note  the  opinion  for  comments  of  this  court  upon  the  unwarranted  use 
of  vituperative  language  in  argument  before  the  jury.    Ricks  v.  State,  808. 

81.  Assaults  upon  the  veracity  of  a  witness,  made  only  by  counsel  in  argu- 
ment, do  not  constitute  such  an  impeachment  of  the  credibility  of  the  wit- 
ness as  will  authorize  the  admission  of  testimony  to  sustain  his  reputation 
for  truth  and  veracity.    Id 

82.  Practice  in  misdemeanor  cases  requires  that  a  defendant  dissatisfied 
with  a  charge  of  the  court  shall  both  except  to  the  charge  when  given 
and  ask  such  additional  charges  as  he  may  desire.  Unless  this  be  done  in 
the  trial  court,  the  charge  will  not  be  revised  on  appeal  except  for  radical 
error.    Loyd  v.  State,  821. 

88.  Circumstantial  evidence,  as  a  general  rule,  cannot  be  resorted  to  for 
the  purpose  of  establishing  an  issue  in  a  crimmal  case  when  it  appears  that 
primary  evidence  of  the  same  fact  exists.  This  rule,  however,  does  not 
apply  when,  from  the  nature  of  the  case,  it  appears  that  the  positive  testi- 
mony could  not  possibly  be  had.  The  contested  issue  in  this  case  was  the 
defendant's  recent  possession  of  the  stolen  property,  of  which  issue  the  only 
direct  evidence  was  that  of  witnesses  who  resided  in  the  Indian  Territory, 
beyond  the  process  of  the  courts  of  this  State.  Held,  that,  in  view  of  the 
facts,  circumstantial  evidence  to  prove  the  issue  was  admissible.  Scott  v» 
State,  ^2S. 
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34.  If,  in  order  to  secure  a  conTictiou,  the  State  relies  alone  npon  cir- 
cumstantial evidence,  it  has  the  burden  of  establishing  every  circnmstanoe 
essential  to  the  conviction,  as  though  each  was  the  main  issue  in  the  case; 
and  each  incidental,  equally  with  the  main,  fact,  must  be  established  beyond 
reasonable  doubt.  See  the  opinion  and  the  statement  of  the  case  for  evi- 
dence held  insufficient  to  establish  against  the  defendant  an  inculpatory 
possession  of  the  alleged  stolen  property,  and  hence,  in  view  of  the  control- 
ling importance  of  that  issue  in  this  case,  insufficient  to  support  a  convic- 
tion for  theft    Id, 

85.  See  the  statement  of  the  case  for  a  requested  charge  held  applicable  to 
the  facts  proved,  and  which,  therefore,  should  have  been  given,  but  the  re- 
fusal of  which  is  held  not  to  be  reversible  error  in  view  of  the  general  chaige 
given  to  the  jury.    Id, 

86.  Charge  of  the  court  npon  the  weight  of  evidence  Is  not  necessarily 
cause  for  reversal  unless  it  appears  by  bill  of  exceptions  that  it  was  ob- 
jected to  at  the  proper  time  in  the  court  below,  in  order  to  enable  that 
court  to  correct  such  charge  or  withdraw  it  from  the  jury.  But  see  the 
statement  of  the  case  for  a  charge  field  not  to  be  vulnerable  to  the  objection 
that  it  is  upon  the  weight  of  the  evidence,  inasmuch  as  the  objectionabie 
clause  is  fully  corrected  by  the  remaining  portions  of  the  paragraph.  White 
V.  State,  843. 

87.  If  the  court  below,  having  misdirected  the  jury  in  its  general  cdiaige 
as  to  an  issue  in  the  case,  gives  a  special  charge  at  the  request  of  the  defend- 
ant which  embodies  correctly  the  law  upon  the  question,  the  defendant  can- 
not be  heard  to  complain  of  the  misdirection  in  the  general  charge.  See  the 
statement  of  the  case  for  the  original  and  special  charges  upon  the  question 
of  alibi.    Id, 

88.  The  offense  charged  in  the  indictment  under  which  this  prosecution 
and  conviction  were  had  was  committed,  if  at  all,  in  the  town  of  Del  Rio 
while  that  town  was  comprised  within  the  territorial  limits  of  Kinney 
county.  Subsequent  to  the  presentment  of  the  indictment,  but  before  the 
trial  was  had,  the  county  of  Val  Verde  was  erected  out  of  that  part  of  the 
territory  of  Kinney  county  which  comprised  the  town  of  Del  Rio,  which 
said  county  of  Val  Verde  was  fully  organized  when  the  trial  was  had.  Held, 
that  the  erection  and  organization  of  Val  Verde  county  divested  the  district 
court  of  Kinney  county  of  jurisdiction  over  the  case,  and  vested  such  juris- 
diction in  the  district  court  of  Val  Verde  county  *,  to  which  court  the  case 
should  have  been  transferred.    Hernandez  v.  State^  408. 

89.  Article  1527  of  the  Revised  Statutes  expressly  directs  that  the  proceed- 
ings of  the  commissioners'  court  shall  be  recorded,  which  record  shall  be  read 
over  and  signed  by  the  county  judge,  or  the  member  of  the  court  presiding, 
at  the  end  of  each  term  and  attested  by  the  clerk.  QvuBre^  whether  the 
orders  of  the  commissioners'  court,  in  the  absence  of  a  proper  authenti- 
cation of  the  minutes  of  the  court  at  the  term  when  the  orders  were  en- 
tered, are  valid  ?  Note  the  suggestion  of  the  court  with  reference  to  the 
statute  cited.    Steele  v.  State,  425. 

40.  In  a  prosecution  for  forcibly  preventing  the  collection  of  taxes,  the 
collector  testified  that  when  he  went  into  the  defendant's  place  of  busi- 
ness to  collect  delinquent  taxes  due  by  him,  he  told  the  defendant  his  busi- 
ness, and  the  defendant,  denouncing  the  delinquent  tax  as  a  fraud,  expelled 
the  collector  from  his  place  of  business  by  demonstrations  and  threats  of 
violence.  By  the  witness  L.  the  defense  proved  that  the  collector  said  noth- 
ing about  taxes  when  he  went  into  defendant's  place  of  bosinesai    By  the 
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witness  A.  F.  B.  lie  proved  that  when  the  collector  came  into  his  place  of 
business,  he  said  to  defendant:  **  I  suppose  your  brother  has  told  you  of  the 
proposition  I  have  made  to  him,"  and  said  nothing  abo^  '^Mes,  and  that 
defendant,  in  reply,  cursed  and  ordered  him  off.  The  defense  proposed  to 
prove  by  J.  B.  that  he  knew  the  defendant  to  be  angry  with  the  collector 
for  previous  ill-conduct,  and  that  the  defendant's  denunciation  of  the  col- 
lector was  because  of  hie  previous  ill-conduct  and  had  no  reference  what- 
ever to  the  collection  of  taxes.  This  proposed  testimony  was  rejected  by 
the  court.  Held^  that,  considered  in  connection  with  the  testimony  of  A. 
F.  B.,  the  proposed  testimony  was  competent  and  its  exclusion  was  error. 
Boyd  V.  State,  446. 

41.  Plea  of  autrefois  convict,  to  be  sufficient  to  set  up  such  defense, 
must  set  forth  in  hose  verba,  or  at  least  by  exhibit,  both  the  complaint 
and  information,  if  a  misdemeanor,  or  the  indictment,  if  a  felony,  upon 
which  the  former  trial  was  had,  and  also  the  judgment  then  rendered. 
Such  pleading  is  ecisential  in  order  to  enable  the  trial  court  to  ascertain 
whether  or  not  the  former  trial  was  had  upon  a  valid  information  or  indict- 
ment, without  which  the  conviction  would  be  no  bar.  The  rule  is  correctly 
stated  as  follows:  '*  If  the  indictment  is  in  form  so  defective  that  the  de- 
fendant, if  found  guilty,  will  be  entitled  to  have  any  judgment  entered 
thereon  against  him  reversed  for  error,  he  is  not  in  jeopardy ;  and,  should 
he  be  acquitted,  he  will  be  liable  to  be  tried  on  a  new  and  valid  indictment.** 
Orisham  v.  State,  504. 

42.  Failure  of  the  defendant  to  set  out  in  his  plea  of  former  conviction 
the  information  upon  which  his  trial  and  conviction  were  had  rendered  his 
plea  of  former  conviction  demurrable,  but  not  void.  The  State  failing  to 
except  to  the  plea  in  this  case,  the  trial  court  properly  permitted  the  defend- 
ant to  introduce  proof  to  support  it.    Id, 

48.  If  a  special  plea  of  former  acquittal  or  conviction  be  sufficient  to  admit 
evidence,  and  it  is  supported  by  any  evidence  on  the  trial,  it  is  the  impera- 
tive duty  of  the  court  to  submit  its  truth  or  untruth  as  an  issue  to  be  tried 
by  the  jury,  and  it  is  error  to  neglect  or  refuse  to  do  so.  In  view  of  the 
supporting  evidence  in  this  case,  the  court  t)elow  erred  in  refusing  to  submit 
to  the  jury  the  defendant's  plea  of  former  conviction.    Id, 

44.  Under  the  provisions  of  article  553  of  the  Code  of  Criminal  Proced- 
ure, a  former  judgment  of  acquittal  or  conviction  in  a  court  of  competent 
jurisdiction  is  a  bar  to  any  further  prosecution  for  the  same  offense,  but  is 
not  a  bar  to  a  prosecution  for  any  higher  grade  of  offense  over  which  said 
court  had  not  jurisdiction,  unless  such  trial  and  judgment  were  had  upon 
indictment  or  information ;  in  which  case  the  prosecution  shall  be  barred 
for  all  grades  of  the  offense.  From  this  rule  it  follows  that,  if  the  trial  in 
the  first  instance,  though  for  a  minor  grade,  and  in  a  court  having  no  juris- 
diction of  the  higher  offense,  was  for  the  same  transaction,  and  was  had  by 
virtue  of  an  information  or  indictment,  the  judgment  will  be  a  bar  to  the 
higher  grade,  though  the  latter  be  pending  in  another  and  different  tribunal 
having  jurisdiction  of  it.    Id. 

45.  A  general  rule  upon  the  subject  {autrefois  eonviet)  has  been  cor- 
rectly stated  as  follows:  ''If  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  leg^l  conviction  upon 
the  first,  the  plea  is  generally  good;  but  not  otherwise.  Even  if  the  first 
trial  was  for  a  misdemeanor  and  the  second  for  a  felony,  the  test  holdB  good 
that  the  plea  is  sufiicient  if  the  evidence  requisite  to  support  the  secoiid  m- 
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PRACTICE  —  continued. 

dictment  must  ueceBsarily  have  supported  a  conviction  on  the  first.**  The 
reason  of  the  rule  is  to  restrain  the  State  from  multiplying  prosecations  for 
the  same  act,  and  is  based  upon  the  doctrine  of  carving  and  former  jeopaidj. 
Id. 

40.  See  the  opinion  in  extenso  for  language  employed  by  the  Stat«*8  oood- 
sel  in  addressing  the  jury  held  to  be  a  palpable  abuse  of  the  privilege  of  aigu- 
ment,  but,  in  view  of  the  action  of  the  trial  court,  not  ground  for  reversal 
in  this  case.  Note  also  the  condemnation  by  this  court  of  the  use  of  inflam- 
matory appeals  by  prosecuting  attorneys.     Young  v.  State^  536. 

47.  In  order  to  authorize  this  court  to  revise  errors  predicated  upon  the 
abuse  by  counsel  of  the  privilege  of  argument,  it  should  be  made  to  appear 
that  the  accused  requested  and  was  refused  an  instruction  to  the  jury  to 
disregard  the  unauthorized  statements  of  the  counsel.    Id. 

48.  The  special  venire  being  exhausted,  the  court  ordered  the  names  of  the 
jurors  summoned  on  the  regular  panel  for  the  week  to  be  placed  in  the  box 
to  be  drawn  therefrom,  and  a  list  to  be  made  therefrom  by  the  clerk  from 
which  the  two  jurors  necessary  to  fill  the  panel  should  be  selected.  The 
court  overruled  the  defendant's  objection  and  refused  to  issue  a  special 
venireio  the  body  of  the  county,  without  reference  to  the  regular  jurors  sum- 
moned for  the  week.  Held^  correct,  and  in  conformity  with  the  require- 
ment of  the  statute,  i.  e.,  that  a  special  venire  shall  be  selected  from  the 
names  of  those  persons  selected  by  the  jury  commissioners  to  do  jury  serv- 
ice for  the  term  at  which  such  venire  is  required.  The  court  is  authorized  to 
send  to  the  body  of  the  county  for  a  special  venire,  or  for  talesmen  to  com- 
plete the  venire  or  panel,  only  when  the  jury  commissioners  have  failed  to 
select  jurors  for  the  term,  or  when  a  sufficient  number  of  them  are  not 
present  to  perform  jury  service  for  the  term.     Weaver  v.  StaUy  547. 

49.  See  the  opinion  for  instructions  of  the  trial  court,  objected  to  because 
they  presented  an  issae  not  authorized  by  the  evidence.  Held,  tliat  if  the 
charges  were  unauthorized  by  any  evidence  in  the  case,  they  gave  the  de- 
fendant the  benefit  of  a  defense  to  which  he  was  not  entitled,  and,  as  they 
announce  the  correct  doctrine  upon  the  questions  they  treat,  the  defendant 
cannot  be  heard  to  complain.     Id. 

50.  Trial  courts  can,  ordinarily,  act  upon  excuses  tendered  by  a  special 
venireman  only  when  he  Jias  been  called,  placed  in  the  jury  box,  and  sworn 
to  answer  questions  touching  his  qualifications  to  serve  as  a  juror;  and,  or- 
dinarily, it  is  only  by  the  consent  of  parties  that  an  excuse  can  be  accepted 
from  a  juror  unless  he  is  present  and  makes  it  in  person.  Thompson  v.  State, 
593. 

51.  If,  however,  upon  the  call  of  the  venire  it  satisfactorily  appears  that  a 
venireman  whose  name  is  called  is  absent  on  account  of  sickness  or  other 
unavoidable  cause  over  which  he  has  no  control,  the  court  is  authorized  to 
excuse  him.  But  when  the  court  exercises  this  authority  without  the  con- 
sent of  parties,  or  over  the  objection  of  the  defendant,  it  should  be  only  done 
upon  the  most  satisfactory  evidence  of  unavoidable  necessity,  and  even  then, 
an  attachment  is  available  to  teat  the  bona  fides  of  the  excuse.  Upon  the 
certific-^tes  of  physicians  certifying  to  their  sickness,  the  veniremen  excused 
in  this  case  were  excused  when  their  names  were  called  regularly  on  the 
list.  To  this  action  of  the  court  the  defendant  exocpted.  Held,  that,  as  the 
defense  failed  to  apply  for  an  attachment  to  verify  the  bona  fides  of  the  ex- 
cuse, this  court  will  not  revise  the  action  of  the  trial  court.    Id. 

52.  A  juror  is  not  disqualified  by  the  mere  fact  that  he  has  heard  the  evi- 
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dence  adduced  on  a  former  trial  of  the  case.  It  follows  that  a  juror  who 
answers  on  his  voir  dire  that,  though  he  has  heard  the  eyidence  adduced  in 
the  trials  of  the  defendant's  co-defendants,  and  approved  their  conviction, 
he  had  no  opinion  as  to  the  guilt  or  innocence  of  the  defendant,  and  could 
try  him  fairly  and  impartially,  is  not  thereby  disqualified.  The  disqualifying 
conclusion  must  involve  the  guilt  or  innocence  of  the  accused^  to  the  extent 
that  it  will  influence  his  verdict     Id, 

53.  A  mere  impression,  founded  upon  the  testimony  elicited  on  a  former 
trial  of  the  case  (or  the  trial  of  accomplices),  unless  it  will  influence  his 
judgment  in  finding  a  verdict,  will  not  disqualify  a  juror.     Id. 

54.  The  copy  of  the  venire  facias  served  on  the  defendant  contained  the 
name  of  D.  IT.  H.  as  a  venireman.  When  the  name  was  called,  W.  D.  H.,  the 
father  of  D.  W.  H.,  who  lived  with  him,  answered,  and  it  was  shown  that 
W.  D.  H.,  and  not  D.  W.  H.,  had  been  summoned.  The  court  sustained  the 
defendant's  objection  to  W.  D.  H.,  and  stood  him  aside,  but  refused  an  at- 
tachment for  D.  W.  H.  Held,  correct,  because  the  proper  practice  is  to 
stand  aside  a  juror  who  was  misnamed  in  the  copy  of  the  special  venire 
served  upon  the  defendant,  and  an  attachment  is  available  only  to  bring  be- 
fore the  court  a  juror  who  has  been  summoned  and  is  absent.     Id. 

55.  Persons  with  conscientious  scruples  against  the  infliction  of  the  death 
penalty  are  incompetent  jurors,  notwithstanding  the  statute  permits  the 
jury  to  assess  the  punishment  at  imprisonment  for  life.    Id. 

56.  One  of  the  disqualifications  of  a  juror  is  that  he  has  served  as  a  juror 
for  six  days  during  the  preceding  six  months  in  the  district  court  or  during 
the  preceding  three  months  in  the  county  court.  Held,  that  service  as  a 
juror  for  but  four  days  is  not  a  disqualification.    Id. 

57.  The  trial  court  did  not  err  in  refusing  to  permit  the  defendant  to  chal- 
lenge a  juror  peremptorily  after  he  had  exhausted  his  twenty  peremptory 
challenges.  His  recourse  against  an  objectionable  juror  at  such  time  was  by 
challenge  for  cause,  and,  if  the  court  had  erroneously  forced  the  juror  upon 
him,  the  error  would  be  ground  for  reversal.     Id. 

58.  The  trial  court  properly  permitted  a  witness  to  testify  that,  immedi- 
ately after  the  shooting,  he  heard  the  voice  of  one  of  the  defendant's  accom- 
plices exclaim:  **Oh  yes,  boys,  that  got  him!*'  because,  being  made  at  the 
time  and  place  of  the  homicide,  the  exclamation  was  part  of  the  res  gestae. 
The  rule  is  that  whatever  is  said  or  done  at  the  time  of  the  transaction  by 
any  of  the  participants  is  a  part  of  the  transaction  itself,  and  is  not  hear- 
say.    Id, 

59.  A  State's  witness  having  described  the  peculiarity  of  a  certain  track 
seen  by  him  at  the  place  of  the  homicide  was  permitted,  over  objection,  to 
testify  that,  thereafter,  at  the  examining  trial  he  saw  on  the  foot  of  one  of 
the  defendant's  alleged  accomplices,  a  boot  which  would  have  made  such 
a  track  as  the  one  he  saw  at  the  said  place.  Held,  correct,  the  evidence 
being  admissible  in  this  case  as  tending  to  throw  light  upon  the  trans- 
action.    Id. 

60.  In  view  of  evidence  of  a  conspiracy  between  the  defendant  and  his 
alleged  accomplices,  K.  and  H.,  to  kill  the  deceased,  it  was  proper,  in  order 
to  show  motive,  to  permit  the  State  to  prove  the  ill  feeling  existing,  prior 
to  the  homicide,  between  K.  and  U.  and  the  deceased.    Id. 

61.  It  was  not  error  to  permit  the  constable  who  served  the  process  in 
certain  cases  pending  in  the  justice's  court  to  testify  that  he  knew  such 
cases  were  or  had  been  pending  in  the  said  court,  without  first  producing 
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the  record  of  the  justice^s  court.  Bat  if  the  record  was  the  best  evidence, 
the  ruling  in  this  case  was  immaterial  error,  inasmuch  as  the  matters  per- 
taining to  the  cases  in  the  justice's  court  were  proved  by  other  legitimate 
evidence.     Id. 

62.  A  confession,  to  be  admissible  in  evidence  if  the  party  was  in  custody 
or  arrest  when  it  is  made,  must  be  ''freely  made  without  compulsion  or 
persuasion,"  and  voluntarily  made  after  he  has  first  been  cautioned  that 
it  may  be  used  against  him.  The  rigor  of  this  rule,  so  far  as  it. relates  to 
promises,  has  been  so  qualified  that  the  courts  now  hold  that  there  must  be 
a  positive  promise  made  or  sanctioned  by  a  person  in  authority,  to  justify 
the  exclusion  of  the  confession.  In  this  case  the  constable  who  transported 
the  accused  from  the  place  of  his  arrest  to  the  jail  of  the  county  in  which 
the  offense  was  committed  took  him  by  the  scene  of  the  crime,  when  the 
accused,  still  unwarned,  made  a  full  confession  of  his  complicity  in  the  mur- 
der, and  expressed  his  fear  of  mob  violence.  The  constable  guarantied  him 
protection,  and  remarked  to  him  that  if,  upon  his  arrival  at  the  jail,  *'  be 
would  tell  the  sheriff  what  he  had  told  him,  and  go  before  the  grand  juiy, 
he  might  come  clear,  or  maybe  he  would  not  be  prosecuted.'*  Upon  his 
arrival  at  the  jail,  the  defendant  sent  for  the  sheriff,  to  whom,  in  the  pres- 
ence of  another,  after  due  warning  by  the  sheriff  as  to  tlie  possible  conse- 
quences of  his  statement,  he  made,  without  promise  or  inducement,  a  full 
confession  of  his  complicity  in  the  crime.  The  confession  to  the  sheriff 
was  admitted  in  evidence,  but  that  to  the  constable  was  not  introduced.  The 
objection  was  that  the  confession  was  made  by  the  accused  under  the  hope 
that  he  would  be  permitted  to  turn  State's  evidence.  Held^  first,  that  the 
promise,  if  made,  or  hope  if  given,  was  made  or  given  by  the  constable  after 
the  confession  was  made.  Second,  the  constable's  statement  to  the  accused 
was  not  a  promise,  nor  even  advice,  but  merely  a  suggestion  or  opinion. 
Third,  even  if  a  promise,  it  was  not  a  positive  promise,  such  as,  under  the 
rule  announced,  will  operate  to  avoid  a  confession.    Id, 

63.  If  a  party  in  custody,  charged  with  crime,  freely  and  without  com- 
pulsion sends  for  the  prosecuting  officer  and  proposes  to  confess,  and  the 
officer  first  cautions  him  that  bis  confession  may  be  used  against  him,  the 
confession  will  be  admissible  though  the  accused  may  have  made  it  in 
the  hope  of  immunity.  Fear  of  legal  punishment  is  not  such  compulsion  as 
deprives  the  accused  of  his  freedom  of  action  in  the  premises,  especially  if 
he  was  first  cautioned  that  his  confession  might  be  used  against  him.  Hdd^ 
that  the  confession  of  the  accused  to  the  sheriff  was  properly  admitted  in 
evidence.     Jd. 

64.  Evidence  of  what  transpires  in  the  grand  jury  room  is  only  admis- 
sible when,  in  the  judgment  of  the  trial  court,  it  becomes  material  to  the 
administration  of  justice  that  it  should  be  allowed.  Hddy  in  view  of  the 
rule,  and  the  facts  of  this  case,  the  court  did  not  err  in  refusing  to  compel  a 
grand  juror  to  disclose  on  the  witness  stand  the  defendant's  statements  in 
the  grand  jury  room  as  to  the  inducements  under  which  he  made  the  con- 
fessions to  the  constable  and  the  sheriff.     Id. 

65.  A  person  is  not  ineligible  to  the  position  of  deputy  district  clerk  because 
he  is  by  profession  an  attorney-at-law.  The  district  clerk  being  sick,  the 
last  six  of  the  jurors  in  this  case  were  sworn  by  his  deputy.  The  defendant 
objected  because  the  deputy  was  an  attorney  of  the  court.  Held,  that  it  not 
being  shown  that  the  deputy  clerk  was  interested  as  an  attorney  in  the  case, 
or  otherwise,  the  objection  is  without  merit    Id. 
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66.  Without  denying  the  issuanoe,  service  and  return  at  the  proper  time 
of  a  necessary  process  in  the  case,  which  was  subsequently  lost,  the  defend- 
ant objected  to  the  sufficiency  of  a  purported  substitute  made  out  by  the 
clerk  and  sheriff  of  their  own  motion,  and  asked  the  court  to  hear  proof  as 
to  the  validity  of  the  substituted  paper.  The  court  complied,  and  held,  upon 
the  evidence,  that  the  statutory  writ  was,  at  the  proper  time,  issued,  served 
and  returned,  and  was  subsequently  lost.  Held,  that,  failing  to  move  the 
court  to  strike  out  the  substitute  ai^  require  the  State  to  substitute  the  lost 
paper  in  the  statute^  manner,  and  securing  the  relief  for  which  he  asked, 
the  defendant  cannot  be  heard  to  complain.    Kennedy  v.  State,  618. 

67.  To  the  general  rule  that  the  trial  court  cannot  excuse  a  venireman 
from  service  on  the  jury  until  he  appears  in  person  and  answers  to  the  call 
of  the  venire,  is  placed  in  the  box,  and  is  sworn  to  answer  under  oath  all 
questions  touching  his  qualifications,  an  exception  obtains  when  the  reason 
of  the  rule  fails.  A  postmaster  is  an  officer  in  the  civil  service  of  the  United 
States  within  the  purview  of  article  8014  of  the  Revised  Statutes,  which  ex- 
empts fi*om  jury  service,  if  they  claim  exemption,  all  civil  officers  of  this 
State  and  of  the  United  States.  A  postmaster  was  summoned  on  the  special 
venire  in  this  case,  claimed  his  exemption  and  sent  his  excuse  by  the  sheriff, 
and  was  excused  by  the  court  over  the  defendant's  objection.  Held,  that, 
failing  to  apply  for  an  attachment  to  enforce  the  attendance  of  the  venire- 
man and  test  the  bona  fldes  of  his  excuse,  the  defendant  did  not  exhaust  his 
remedy,  and  cannot  be  heard  to  complain.     Id, 

68.  The  act  of  the  Nineteenth  Legislature  (General  Laws,  subdivision  13. 
page  91)  provides  as  follows:  **  If  it  (the  opinion  of  the  proposed  juror)  ap- 
pears to  have  been  formed  from  reading  newspaper  accounts,  communica- 
tions, statements  or  reports,  or  from  mere  rumor  or  hearsay,  and  the  juror 
states  on  oath  that  he  feels  able,  notwithstanding  such  opinion,  to  render  an 
impartial  verdict  upon  the  law  and  the  evidence,  the  court,  if  Kitisfied  that 
he  is  impartial  and  will  i*ender  such  verdict,  may,  in  its  discretion,  admit 
him  as  competent  to  serve  in  such  case ;  but  if  the  court  in  its  discretion  is 
not  satisfied  that  he  is  impartial,  the  juror  shall  be  discharged."  The  pro- 
posed jurors  in  this  case  having  stated  upon  their  voir  dire  that,  notwith- 
standing their  previously  so  formed  opinions,  they  were  impartial  and  could 
fairly  try  the  defendant,  uninfluenced  by  their  opinions,  the  court,  in  hold- 
ing them  competent  upon  challenge  for  cause,  did  not  abuse  its  discretion. 
Id. 

69.  Exemption  from  jury  service  upon  the  ground  that  the  juror  is  a  civil 
officer  of  the  Stale  or  of  the  United  States  is  a  personal  privilege  to  be 
claimed  or  waived  by  the  juror  himself,  and  it  is  not  within  the  power  of 
the  defense  to  save  a  peremptory  challenge  by  insisting  that  a  juror  coming 
within  the  exemption  shall  claim  it.     Id. 

70.  A  juror  who  thinks  "a  life  term  in  the  penitentiary  bad  enough  for 
anybody,"  and  has  conscientious  scruples  against  the  infliction  of  capital 
punishment,  is  subject  to  the  State's  challenge  for  cause  in  a  capital  case, 
and  if  so  challenged,  his  rejection  is  proper.    Id, 

71.  "While  it  is  error  for  the  trial  court  to  refuse  the  defendant  time  to  pre- 
pare his  bills  of  exception,  whether  he  has  one  or  more  counsel,  such  refusal 
is  not,  of  itself,  such  error  as  will,  in  the  absence  of  a  showing  of  prejudice, 
authorize  a  reversal  of  the  judgment.  The  rule  is  that  error  without  prej- 
udice is  rarely  reversible  error.    Id. 

72.  Bill  of  exceptions  to  the  refusal  of  the  court  to  give  time  for  the 
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preparation  of  bills  of  exceptions,  to  raise  the  error  complained  of,  should 
disclose  the  bill  to  which  the  defendant  claimed  he  was  entitled  and  of 
which  he  was  deprived,  or  must  show  some  other  material  injury  to  which 
he  was  subjected  by  the  refusal.  The  bill  in  this  case  recites  merely  the 
fact  that  the  trial  court  refused  time  to  prepare  bills,  and  does  not,  even  in 
general  terms,  allege  that  injury  was  the  result  of  the  refusal.  Hdd,  that 
the  bill  is  insufficient  to  raise  a  reversible  error.     Id. 

73.  A  juror  having  qualified  himself  on  his  voir  dire  was  accepted  by  the 
State,  but  the  defendant  having  exhausted  his  peremptory  challenges  de- 
clined to  accept  or  reject  the  juror,  and  the  court  ordered  the  juror  to  be 
sworn  and  impaneled.  Held,  correct.  Challenges  for  cause  are  unlimited, 
and  if  cause  existed  it  was  available  to  the  defendant  after  the  exhaustion 
of  h!3  peremptory  challenges.     Id. 

74.  Whatever  is  said  by  any  of  the  parties  to  a  transaction  at  the  time  of 
the  transaction  is  a  part  of  the  transaction  itself,  and  is  admissible  in  evi- 
dence as  a  part  of  the  res  gestce.  Under  this  rule  a  State's  witness  was  prop- 
erly permitted  to  testify  that,  just  after  the  fatal  shot  was  fired,  he  heard  the 
accused's  co-defendant  exclaim:    **  Oil  yes,  boys,  I  got  him  this  time  I"    Id, 

75.  As  a  general  rule  all  matters  pertaining  to  the  sequestration  of  wit- 
nesses are  committed  to  the  discretion  of  the  trial  court,  and  while  the 
practice  of  permitting  counsel  to  confer  with  witnesses  under  the  rule  is 
condemned,  still  this  court  will  interfere  because  of  such  practice  only 
when  an  abuse  of  discretion  is  made  manifest.    Id, 

76.  Leading  questions  are  such  as  suggest  the  answer  desired.  A  question 
to  be  answered  **  yes  "  or  **  no,"  and  which  suggests  no  more  the  afiirmative 
than  the  negative,  is  not  a  leading  question.    Id. 

77.  A  witness  having  described  the  peculiar  formation  of  the  hind  feet  of 
a  certain  mule  was  asked  by  the  State  if  that  mule  made  a  certain  track 
which  he  testified  that  he  trailed  after  the  homicide.  The  defense  objected 
that  the  question  called  for  the  mere  conclusion  or  opinion  of  the  witness. 
But  held,  that  the  witness  having  described  the  peculiarity  of  the  mule's  feet 
and  track,  the  proof  sought  to  be  made  was  of  a  fact  as  contradistinguished 
from  a  conclusion  or  opinion.    Id. 

78.  The  trial  court  did  not  err  in  permitting  a  witness  to  testify  that 
the  first  parties  who  reached  the  dead  body  attempted  to  prevent  the  oblit- 
eration of  tracks  leading  to  and  from  the  place  of  the  homicide,  by  warn- 
ing and  requesting  other  parties  approaching  to  keep  away.    Id. 

79.  Proof  of  what  parties,  distant  from  the  place  of  the  homicide,  said 
to  each  other  when  they  heard  the  firing  of  the  guns  supjiosed  to  have 
killed  the  deceased,  was  properly  excluded  as  rea  inter  alios  acta.    Id, 

80.  A  witness  was  permitted  to  testify,  over  the  objection  of  the  defend- 
ant, that  one  T. ,  a  co-defendant  of  the  accused,  some  days  before  the  homi- 
cide, when  the  accused  was  not  present,  told  the  witness  that  he  and  the 
accused  *'  were  going  to  kill  (the  deceased)  the  first  chance  they  got,  and 
were  going  for  him  anytime."  Held,  correct;  for,  though  a  conspiracy 
between  the  parties  may  not  have  been  conclusively  established  before  this 
testimony  was  admitted,  it  was  established  on  the  trial,  and  this  testimony 
tended  to  establish  its  existence  at  the  time  the  statement  was  made.    Id. 

81.  The  pendency  in  a  justice's  court  of  litigation  between  the  families 
of  the  deceased  and  the  defendant  could  as  well  be  proved  by  the  testi- 
mony of  the  justice  of  the  peace  as  by  his  court  record.    Id. 

82.  Public  opinion  being  subordinate  to  the  law  of  the  land  should  have 
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nothing  whatever  to  do  with  trials  in  the  courts  of  justice,  and  should  not, 
therefore,  be  invoked  in  appeals  to  the  jurj.  It  was  proper,  therefore,  for 
the  trial  judge,  when  the  district  attorney  began  to  speak,  in  his  argu- 
ment to  the  jury,  of  *'  public  opinion,"  to  instruct  the  attorney  to  refrain 
from  any  allusion  to  public  opinion.    Id, 

88.  While  the  strict  rule  of  practice  condemns  in  counsel  for  the  State 
or  the  defendant  an  expression  of  opinion  in  argument  as  to  the  guilt  or 
innocence  of  the  accused,  still  a  mere  violation  of  the  rule  is  not  of  itself 
cause  for  reversal.  But  in  any  event  the  violation  of  the  rule  would  be 
immaterial  on  appeal  in  the  absence  of  a  requested  instruction  to  the  jury 
to  disregard  the  attorney's  individual  opinion.    Id, 

84.  A  defendant  in  a  felony  case  is  not  required  to  except  to  the  indict- 
ment or  to  interpose  special  pleas  before  the  State  has  announced  for  trial, 
but  may  do  so  afterwards,  and,  therefore,  article  580  of  the  Code  of  Criminal 
Procedure,  which  provides  that  an  application  for  a  change  of  venue  may 
be  heard  before  either  party  has  announced  ready  for  trial,  and  which,  at 
the  same  time,  requires  that,  before  the  change  is  ordered,  all  exceptions 
and  special  pleas  then  on  file  shall  be  determined  by  the  court,  is  merely 
directory,  and  cannot  operate  to  defeat  the  application  for  the  change  of 
venue,  because,  though  filed  and  presented  before  the  accused  announced  for 
trial,  it  was  so  filed  after  the  State  had  announced.  It  is  in  time  if  filed 
after  the  State,  though  i^efore  the  accused,  has  announced.  Carr  v.  State^  685. 

85.  A  defendant,  setting  up  in  his  application  for  a  change  of  venue  both  of 
the  statutory  grounds,  is  entitled  to  the  change  if  he  establishes  either 
ground.  In  order  to  raise  an  issue  upon  the  application  of  the  accused,  it  is 
incumbent  upon  the  State  to  file  a  controverting  afiidavit,  impeaching  the 
credibility  of  the  afiSants  supporting  the  application,  or  attacking  their  means 
of  knowledge.  In  this  case  the  application,  sup|K)rted  by  requisite  affida- 
vits, alleged  both  the  existence  of  popular  prejudice  against  the  accused, 
and  an  infiuential  combination  seeking  his  conviction.  The  controverting 
affidavit  filed  by  the  State  assailed  the  means  of  knowledge  possessed  by 
the  supporting  affiants,  as  to  the  existence  of  the  influential  combination 
alleged,  but  was  silent  as  to  their  means  of  knowledge  respecting  the  exist- 
ence of  popular  prejudice.  Held,  that  the  controverting  affidavit  was 
insufficient  to  moot  an  issue  upon  the  ground  of  prejudice,  and  for  that 
reason  the  change  of  venue  should  have  been  awarded  upon  the  face  of  the 
application.    Id, 
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1.  When  the  evidence  in  a  criminal  trial  is  conflicting,  and  there  is  suffi- 
cient, If  believed,  to  prove  the  case  of  the  State,  the  jury  being  the  exclusive 
judges  of  the  credibility  of  the  testimony,  their  verdict  will  not  be  set  aside, 
unless  it  clearly  appears  to  be  wrong.    Ixine  v.  State,  54. 

2.  The  defendant's  motion  for  new  trial  based  upon  newly -discovered  evi- 
dence was  contested  in  the  court  below  upon  affidavits  pro  and  con.  Held, 
that  this  court  will  not  interfere  with  the  ruling  of  the  trial  court  upon  such 
question  of  fact  in  the  absence  of  a  clear  showing  that  the  ruling  was  errone- 
ous.    White  V.  State,  34a 
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PRESUMPTIONS. 
See  Grand  Jury,  2. 
Plea,  3. 
Practicb,  6. 

PRIVILEGED  COMMUNICATIONa 

Article  733  of  the  Code  of  Criminal  Procedure,  which  inhibits  an  attor- 
ney from  disclosing  privileged  communications,  extends  the  privilege  to 
any  fact  whicli  came  to  the  knowledge  of  the  attorney  by  reason  of  such  re- 
lationship. The  privilege  exists  whenever  the  relation  of  attorney  and  cli- 
ent exists.  In  regard  to  the  persons  to  whom  the  communications  must 
have  been  made  in  order  to  be  thus  protected,  they  must  have  been  made 
to  the  attorney,  oounsel  or  solicitor,  acting  for  the  time  being  in  the  char- 
acter of  legal  adviser.  The  privilege  does  not  extend  to  information  re- 
ceived from  the  party  by  one  in  the  character  of  friend  and  not  as  counsel ; 
nor  to  a  student  at  law  because  then  studying  in  the  office  of  an  attorney, 
or  under  his  direction ;  nor  to  third  persons  present  at  tiie  conference  be- 
tween the  attorney  and  client.  Under  this  rule  it  is  held  that,  even  if  the 
relation  of  attorney  and  client,  in  this  case,  existed  at  the  time  of  defend- 
ant's conference  with  oneC,  an  attorney,  at  C.*s  house,  the  confessions  or 
statements  of  defendant  to  C,  though  privileged  as  to  him,  would  not 
be  so  as  to  C.'s  mother-in-law,  who  was  present  and  heard  the  said  con- 
fession or  statement.     Walker  v.  State,  176. 

PRIVILEGE  OF  COUNSEL. 

1.  This  court  will  reverse  a  conviction  because  in  the  trial  the  counsel 
for  the  State  abused  bis  privilege  of  debate,  only  when  it  appears,  1,  that  the 
remarks  used  in  argument  were  improper,  and  3,  that  they  were  of  a  mate- 
rial character,  and  such  as,  under  the  circumstances,  wei-e  calculated  to  in- 
juriously affect  the  defendant's  rights.  See  the  opinion  in  extenso,  and  the 
statement  of  the  case,  for  statements  in  argument  held  not  to  be  such  an 
abuse  of  privilege  as  to  authorize  the  reversal  of  the  judgment.  House  v. 
State,  227. 

2.  Note  the  opinion  for  comments  of  this  court  upon  the  unwarranted  use 
of  vituperative  langu££^e  in  argument  before  the  jury.    Ricks  v.  State,  308. 

8.  See  the  opinion  in  extenso  for  language  employed-  by  the  State's  counsel 
in  addressing  the  jury  held  to  be  a  palpable  abuse  of  the  privilege  of  argu- 
ment, but,  in  view  of  the  action  of  the  trial  court,  not  ground  for  reversal 
in  this.  case.  Note  also  the  condemnation  by  this  court  of  the  use  of  inflam- 
matory appeals  by  prosecuting  attorneys.     Young  v.  State,  536. 

4.  In  order  to  authorize  this  court  to  revise  errors  predicated  upon  the 
abuse  by  counsel  of  the  privilege  of  argument,  it  should  be  made  to  appear 
that  the  accused  requested  and  was  refused  an  instruction  to  the  jury  to 
disregard  the  unauthorized  statements  of  the  counsel.    Id, 

5.  Public  opinion  being  subordinate  to  the  law  of  the  land  should  have 
nothing  whatever  to  do  with  trials  in  the  courts  of  justice,  and  should  not, 
therefore,  be  invoked  in  appeals  to  the  jury.  It  was  proper,  therefore,  for 
the  trial  judge,  when  the  district  attorney  began  to  speak,  in  his  argument 
to  the  jury,  of  **  public  opinion,"  to  instruct  the  attorney  to  refrain  from  any 
allusion  to  public  opinion.    Kennedy  v.  Staie,  618. 

6.  While  the  strict  rule  of  practice  condemns  in  counsel  for  the  State  or 
the  defendant  an  expression  of  opinion  in  argument  as  to  the  guilt  or  inno- 
cence of  the  accused,  still  a  mere  violation  of  the  rule  is  not  of  itself  cause 
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PRIVILEGE  OF  COUNSEL  — co»«ni«d. 

for  reversal.  Bat  in  any  event  the  violation  of  the  rule  would  be  immaterial 
on  appeal  in  the  absence  of  a  requested  instruction  to  the  jury  to  disregard 
the  attorney *8  individual  opinion.    Id, 

PUBLIC  ROADS. 

The  erection  of  a  gate  across  a  public  road  of  the  first  or  second  class  con- 
stitutes a  public  nuisance,  which  any  citizen  has  the  legal  right  peaceably 
to  abate.  If,  however,  the  road  be  of  the  third  class,  the  owner  of  land 
traversed  by  it  has  the  right  to  erect  a  gate  across  it,  provided  he  complied 
^with  the  requirements  of  the  law  in  the  construction  of  such  a  gate ;  and  it 
'W'ould  be  a  penal  offense  to  wilfully  and  negligently  leave  open  such  a 
gate.  But  if  tlie  road  obstructed  by  the  gate  is  not  a  public  road  of  either 
class,  then  the  leaving  open  of  such  a  gate  would  be  a  violation  of  article 
684  of  the  Penal  Ck)de.    Jolly  v.  State,  7ft. 

QUALIFICATIONS  OF  JURORS. 
See  Jury  Law,  5  to  11,  18. 

RAPE. 

1.  In  Oazley's  case,  17  Texas  Ct.  App.,  267,  a  rule  of  evidence  was  cor- 
rectly laid  down  as  follows:  *'  Though  there  may  be  a  conviction  for  rape 
upon  the  micorroborated  testimony  of  the  injured  female,  notwithstanding 
^e  be  a  child  under  the  age  of  ten  years,  it  is  in  that  respect  a  case  requir- 
ing special  scrutiny  by  the  jury,  and  a  careful  weighing  of  the  evidence,  with 
all  remote  and  near  circumstances  and  probabilities.  In  all  such  cases  ex- 
traordinary effort  should  be  made  to  secure  circumstantial  evidence  tending 
to  confirm  the  main  witness,"  See  the  opinion  in  extenso  for  a  case  to 
which  the  rule  is  applicable,  and  the  statement  of  the  case  for  evidence 
held  insufficient  to  support  a  conviction  for  rape..    Montresser  v.  State,  281. 

2.  See  the  statement  of  the  case  for  newly-discovered  evidence  held  mate- 
rial for  the  defendant  in  a  trial  for  rape  of  a  female  imder  the  age  of  ten 
years.    Id. 

REMEDY. 

See  Habeas  Corpus,  7. 

MiSDEMEANOB,  2. 

SCIRE  FACIAS. 

1.  See  the  opinion  in  exteuBO  for  a  bail  bond  Tidd  to  be  good  as  against 
the  objection  that  its  conditions  were  more  onerous  than  those  required 
by  law,  and  which  was  therefore  admissible  in  evidence  in  a  scire  facias 
proceeding  thereon.    Anderson  v.  State,  299. 

2.  In  August,  1882,  a  judgment  nisi  was  taken  upon  the  bond,  citation 
issued,  and  defendants  answered  by  excepting  to  the  judgment  nisi,  because 
insufficient.     In  January,  1883,  the  exceptions  were  heard  and  sustained, 

'  the  judgment  nisi  set  aside  and  annulled,  and  the  citation  issued  thereon 
quashed.  In  August,  1888,  the  case  was  regularly  reached  for  trial.  The 
principal  in  the  bond  making  default,  the  bond  was  again  forfeited,  judg- 
ment nisi  entered,  and  scire  facias  issued.  To  this  second  scire  facias  the 
defendants  pleaded  as  a  bar  the  pendency  of  the  former  proceeding  on  the 
same  bond.  Held,  that  the  defense  of  lis  pendens  is  untenable,  the  effect  of 
the  order  of  the  court  of  January,  1883,  being  to  vacate  and  annul  all  of  the 
proceedings  on  the  first  forfeiture,  and  restore  the  XKuties  to  the  status  quo 
ante.    Id, 
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SCIRE  FACIAS  — continued, 

8.  The  bond  is  signed  *<  J.  W.  Dixon."  The  name  of  the  principal  is  stated 
in  the  body  of  the  bond  as  *' Jack  Dixon."  The  indictment  charges  ''Jack 
Dixon.''  The  forfeiture  was  taken  against  "Jack  Dixon,"  and  the  scire 
fadaa  to  the  sureties  described  the  principal  against  whom  the  bond  waa 
forfeited  as  **  Jack  Dixon."  Hdd^  that  the  middle  initial  being  immaterial 
to  the  sufficiency  of  the  bond,  the  first  initial  may  be  taken  to  stand  for 
•*  Jack,"  and  there  is  no  variance.     Id. 

4.  Judgment  nisi  is  fatally  defective  unless  it  states  that  the  same  will  be 
made  final  unless  good  cause  be  shown  at  the  next  term  of  the  court  why 
the  principal  did  not  appear.    Mclntyre  v.  State,  44^. 

5.  Neil  Mclntyre  is  the  principal  named  in  the  body  of  the  bond.  The 
bond  is  not  signed  by  the  principal,  unless  Neil  Mclntyre  and  C.  A.  Mcln- 
tyre be  one  and  the  same  person.  For  aught  that  appears  to  the  contrary, 
"  C.  A.  Mclntyre  "  may  be  the  signature  of  a  surety  on  the  bond,  and  if  so, 
the  judgment  nisi  and  final  should,  as  they  do  not,  show  what  disposition 
of  the  case  was  made  as  to  him.    Id 

SELF-DEFENSE. 
See  Evidence,  42. 
Murder,  11,  12. 

1.  That  the  defendant,  if  unlawfully  attacked  by  the  deceased,  is  not 
bound  to  retreat  in  order  to  avoid  the  necessity  of  killing  his  assailant  is  a 
part  of  the  law  of  self-defense,  and  failure  to  so  instruct  the  jury,  when  the 
facts  in  evidence  require  the  instruction,  is  material  error,  notwithstanding 
the  failure  of  the  defendant  to  except  to  the  omission.    Arto  v.  State,  126u 

2.  The  charge  of  the  court  in  this  case,  upon  the  subject  of  self-defense 
is  otherwise  defective,  in  that  it  required  the  jury,  in  order  to  render  the 
killing  justifiable,  to  believe,  from  the  evidence,  that  the  defendant  fired  the 
fatal  shot  under  the  influence  of  terror.    Id. 

8.  A  defendant  upon  trial  for  murder  cannot  claim  tliat  the  killing  was 
in  self-defense,  if,  intending  to  kill  the  deceased,  he  entered  upon  the  prem- 
ises of  the  deceased  and  provoked  the  occasion  which  resulted  in  the  homi- 
cide. If,  however,  he  was  a  mere  trespasser  upon  the  premises  of  the 
deceased,  and  provoked  the  occasion  which  resulted  in  the  homicide,  with- 
out any  intent  to  kill  the  deceased  or  do  him  serious  bodily  injury,  and 
without  intent  to  commit  any  felony,  he  would  not  be  deprived  wholly  of  the 
right  of  self-defense,  but  such  right  would  be  only  partial  and  imperfect, 
and  could  operate  no  further  than  to  reduce  the  homicide  to  manslaughter. 
See  the  statement  of  the  case  for  evidence  Jield  to  demand  of  the  trial  court 
a  charge  upon  such  phases  of  the  case.    Id. 

4.  A  defendant  in  a  murder  trial  is  entitled  to  have  explained  correctly  to 
the  jury  the  law  of  self-defense  in  all  the  phases  in  which  it  may  be  ap- 
plicable  to  the  proof.  There  being  testimony  in  this  case  tending  to  show 
that  the  defendant  fired  the  fatal  shot  in  defense  of  his  brother,  the  defend- 
ant was  entitled  to  a  charge  upon  that  issue,  whether  or  not  the  court  be- 
lieved the  said  testimony,  and  the  omission  of  such  charge  was  reversible 
error.     Ashworth  v.  State,  182. 

6.  If  a  person  shoots  in  necessary  self-defense  and  accidentally  kills  a  third 
person,  he  is  guilty  of  no  offense.    Clark  v.  State,  495. 

6.  The  rules  which  are  deducible  from  the  principles  of  law  which  justify 
homicide  in  the  defense  of  life  or  property  are  as  follows: 
(1)  To  justify  homicide  in  the  defense  of  one's  own  life  or  the  life  of 
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SELF-DEFENSE — continued, 

another  or  others,  it  must  be  in  necessary  resistance  to  aggression  apparently 
violent,  immediate  and  imminent  towards  the  person  about  to  be  injured. 

(2)  To  justify  homicide  to  prevent  the  perpetration  of  any  other  felony, 
the  danger  or  felony  intended  must  not  be  problematical  or  remote,  but  evi- 
dent and  immediate. 

(3)  It  is,  in  no  case,  except  as  to  habitation  or  castle,  justifiable  to  kill  in 
defense  of  one's  own  or  the  property  of  another,  until  every  other  means 
have  been  resorted  to  to  prevent  the  injury  or  violence  attempted. 

(4)  In  no  case  of  felony  or  attempted  felony  is  it  lawful  to  take  life  where 
the  party  may  be  arrested  and  the  felony  thereby  prevented. 

(5)  Any  person  may  arrest,  with  or  without  warrant,  a  party  committing, 
or  who  has  committed,  a  felony  in  his  presence  or  within  his  view.  See  the 
opinion  in  extenao  for  an  elaborate  discussion  of  these  principles,  and  the 
statement  of  the  case  for  evidence  to  which  it  is  field  the  defense  is  not  ap- 
plicable.    Weaver  v.  State^  647. 

"SESSION"  AND  "TERM*'  DISTINGUISHED. 
See  Definitions. 

SLANDER 

1.  The  slander  charged  in  the  indictment  in  this  case  consisted  in  the 
declaration  by  the  accused  that  a  certain  unmarried  female  was  a  whore. 
The  court  rejected  the  testimony  of  three  witnesses  to  the  effect  that  they 
knew  that  the  said  female  and  one  John  C,  in  January,  1884,  had  illicit 
carnal  intercourse  with  each  other,  and  that  they,  the  said  witnesses,  in- 
formed the  accused  of  their  knowledge  of  the  fact,  prior  to  the  time  that 
he  made  the  said  declaration  that  she  was  a  whore.  Held  that  the  exclusion 
of  this  proof  was  error,  because,  while  insufficient  of  itself  to  establish  the 
general  charge  that  the  impugned  female  was  a  whore,  it  tended  in  that 
direction ;  and  the  general  rule  is,  that,  in  a  general  charge  of  this  charac- 
ter, every  act  of  unlawful  commerce  will  tend  to  establish  its  truth,  and, 
consequently,  is  legitimate  evidence.    Duhe  v.  State,  14. 

2.  The  rejected  evidence  was  otherwise  admissible  upon  the  issue  of  the 
intent  of  the  accused  in  uttering  the  alleged  slander  —  i,  e.,  whether  he  did 
so  maliciously  or  wantonly,  or  having  good  reason  to  believe  it  was  true.  Id, 

STATUTES  CONSTRUED. 
See  Affidavit,  2. 

1.  The  distinction  between  articles  741  of  the  Code  of  Criminal  Procedure 
and  219  of  the  Penal  Code  is  fhat  the  word  "  accomplice,''  as  used  in  the 
former,  includes  principal  offenders  and  accessories  as  well  as  technical 
accomplices,  whereas  the  word  as  used  in  the  latter  does  not.  Homeberger 
V.  State,  835. 

2.  Articles  1680  and  1681  of  the  Revised  Statutes,  construed  together,  au- 
thorize the  county  judge,  upon  a  petition  under  the  '*  local  option  "  law,  to 
issue  the  writs  of  election ;  and  it  is  only  in  case  of  vacancy  in  the  office  of 
county  judge,  or  the  inability  or  failure  of  that  officer  to  act,  that  the 
county  commissioners  are  authorized  to  issue  the  writs  of  election.  Lipari 
V.  State,  431. 

8.  Municipal  corporations,  like  all  other  corporations,  derive  their  powers 
from  legislative  grant,  and  can  do  no  act  for  which  authority  is  not  ex- 
pressly given,  or  may  not  be  reasonably  inferred.    Flood  v.  State^  584. 
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STATUTES '  CONSTRUED — continued. 

4.  In  construiDg  the  powers  of  a  corporation,  whether  public  or  private, 
the  courts  must  adopt  a  strict  rather  than  a  liberal  construction,  and  must 
hold  that  only  such  powers  and  rights  can  be  exercised  under  charters  as 
are  clearly  comprehended  within  the  words  of  the  grant,  or  derived  there- 
from by  necessary  implication ;  and  in  case  of  ambiguity  or  doubt  arising 
out  of  the  terms  used  by  the  Legislature,  sueh  must  be  resolved  against  the 
power.    Id. 

h.  The  effect  of  article  891  of  the  Revised  Statutes  (the  general  incorpora- 
tion act  of  this  State)  is  to  confer  upon  city  councils  the  power  to  enact 
ordinances  declaring  what  hours  on  Sundays  drinking  houses,  etc.,  shall 
be  closed,  but  it  cannot  be  construed  to  empower  the  councils  to  enact  ordi- 
nances regulating  the  hours  on  Sundays  when  goods,  etc.,  may  l>e  sold.  In 
so  far  as  it  announces  the  contrary  doctrine,  the  case  of  Craddock  v.  The 
State^  18  Texas  Ct.  App.,  567,  is  overruled.  See  the  opinion  of  Willson, 
Judge,  on  the  doctrine,  and  note  the  dissenting  opinion  of  Hurt,  Judge.  Id. 

6.  An  ordinance  to  be  valid,  unless  special  legislative  authority  be  given 
for  its  enactment,  must  not  conflict  with  a  statute,  but  must  conform  to 
the  laws  of  the  State.  An  ordinance,  therefore,  of  the  council  of  a  city 
organized  under  the  general  incorporation  act,  which  provides  that  mer- 
chants, etc.,  may  sell  goods,  etc.,  on  Sundays,  before  the  hour  of  9  o'clock 
A.  M.  and  after  4  o'clock  P.  M.,  is  invalid,  because  it  is  in  conflict  with 
article  186  of  the  Penal  Code,  which  declares  a  barter  or  sale  of  goods,  wares 
or  merchandise,  etc.,  on  Sundays  a  penal  offense  in  this  State.  But  note 
the  opinion  of  Hurt,  Judge,  dissenting.    Id 

STOCK  LAWS. 

1.  In  a  prosecution  under  article  749  of  the  Penal  Code,  which  defines 
and  prescribes  the  punishment  for  the  offense  of  wilfully  driving  stock  from 
its  accustomed  range,  it  is  only  necessary  for  the  State  to  prove  the  act  of 
driving,  using  or  removing  from  its  accustomed  range  any  live  stock  not 
belonging  to  or  under  the  control  of  the  accused.  It  devolves  upon  the 
accused  to  show  any  fact  under  which  he  ccm  justify  or  mitigate  the  offense. 
Ouxns  V.  State,  242. 

2.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  wilfully  driving  the  stock  'of  another  from  its  accustomed 
range.    IdU 

SUBSTITUTION  OF  LOST  PAPERS. 

Without  denying  the  issuance,  service  and  return  at  the  proper  time  of  a 
necessary  process  in  the  case,  which  was  subsequently  lost,  the  defendant 
objected  to  the  sufficiency  of  a  purported  substitute  made  out  by  the  clerk 
and  sheriff  of  their  own  motion,  and  asked  the  court  to  hear  proof  as  to  the 
validity  of  the  substituted  paper.  The  court  complied,  and  held,  upon  the 
evidence,  that  the  statutory  writ  was,  at  the  proper  time,  issued,  served  and 
returned,  and  was  subsequently  lost.  Held,  that,  failing  to  move  the  court 
to  strike  out  the  substitute  and  require  the  State  to  substitute  the  lost  paper 
in  the  statutory  manner,  and  securing  the  relief  for  which  he  asked,  the 
defendant  cannot  be  heard  to  complain.    Kennedy  v.  State,  618. 

SUNDAY  LAWS. 

See  Municipal  Corpobations. 
Statutes  Gonstbued. 
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TERMS  OF  DISTRICT  COURTS. 

The  county  of  Edwards  becoming  an  organized  county  in  October,  1888, 
the  judge  of  the  judicial  district  in  which  it  is  situated,  on  the  Idth  day  of 
February,  1884,  dispatched  to  the  district  clerk  of  the  said  county  a  written 
notice  fixing  the  terms  of  court  in  said  county  to  commence  on  Monday, 
the  7th  day  of  July,  1884,  and  Monday,  the  15th  day  of  December,  1884.  On 
the  18th  day  of  the  May  following,  another  written  order  or  declaration  of 
said  judge  was  spread  on  the  minutes  of  the  said  district  court,  directing 
that  a  term  of  the  district  court  of  Edwards  county  would  convene  on  the 
7th  day  of  July,  1884.  It  was  the  term  of  court  held  by  virtue  of  this  last 
order  that  is  complained  of.  Held,  that,  as  the  7th  day  of  July,  1884,  fell  on 
Taesday  instead  of  Monday^  the  second  order  does  not  operate  a  material 
change  in  the  first  order,  inasmuch  as  both  provided  that  the  court  should 
convene  on  the  7th  day  of  July,  1884.  The  second  was  not  a  new  order 
fixing  the  term  of  court,  but  an  order  correcting  the  first,  so  as  to  designate 
by  its  proper  name  the  day  on  which  the  7th  of  July,  1884,  fell.  The  objec- 
tion is  hypercritical.     Ex  Parte  Mato,  112. 

THEFT. 

See  Evidence,  82,  83,  84,  89,  Possession  op  Recently  Stolen  Prof- 

58.  ERTY. 

Informations,  4.  Practice,  85. 

1.  Indictment  for  theft  must  allege  that  the  property  was  fraudulently 
taken.  Allegation  that  it  was  feloniously  taken  will  not  suffice.  Ware  v. 
State,  18. 

2.  Evidence  insufficient  to  support  a  conviction  for  theft.  Foster  v. 
State,  73. 

8.  A  State's  witness  in  a  theft  case  was  asked  on  his  examination  in 
chief  about  the  character  and  condition  of  the  brand  on  the  alleged 
stolen  animals  when  he  purchased  the  same  from  the  defendant.  He 
answered  desoribing  the  brand,  and  stated  that  when  he  purchased  the 
animals  he  asked  the  defendant  *'What  fool  had  put  such  a  brand  on 
the  animals?"  At  this  juncture  the  district  attorney  stopped  the  wit- 
ness. On  cross-examination  the  defense  asked  what  answer  defendant 
made  to  the  question.  The  State's  objection  that  it  had  not  attempted  to 
prove  any  conversation  between  the  witness  and  the  defendant  at  the  said 
time  was  sustained,  and  the  jury  was  instructed  to  disregard  what  witness 
had  said  about  his  having  asked  the  defendant  alx>ut  the  brand.  The  de- 
fendant's bill  of  exceptions  states  that  his  purpose  was  to  prove  by  the  wit- 
ness that,  in  response  to  his  question,  he  told  witness  that  he  purchased  the 
animals  from  one  C,  who  was  driving  them  from  East  Texas.  Held,  that 
the  action  of  the  court  was  erroneous,  because  the  testimony  was  not  only 
legitimate  upon  cross-examination,  but  was  competent  as  original  evidence 
under  the  rule  that  declarations  of  the  defendant,  when  part  of  the  res 
gestae,  are  admissible  in  his  behalf;  and  also  under  the  rule  that  if  a  party 
found  in  possession  of  property  recently  stolen  makes  an  explanation  of  his 
possession  when  it  is  first  directly  or  circumstantially  challenged,  he  is 
entitled  to  prove  what  he  said  in  explanation.    Phillips  v.  State,  158. 

4.  Indictment  charged  that  Fred  and  John  D.  were  the  owners  of  the 
cattle  alleged  to  be  stolen.  The  proof  showed  that  they  had  the  possession, 
charge  and  control  of  the  same.  Held,  that,  under  such  circumstances,  it 
was  unnecessary  to  prove  the  consent  of  Andrew  D.,  the  real  owner.  House 
V.  State,  227. 
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THEFT — continued. 

5.  The  trial  court,  in  a  theft  case ,  permitted  a  witness  for  the  State  to 
testify  that  he  purchased  certain  cattle  from  the  defendant,  which  cattle 
were  taken  from  his  pasture  by  the  officers  of  the  law  and  driven  to  the 
town  of  G.,  and  there  were  penned  in  the  court-house  yard,  and  that  Fred 
and  John  D.  took  some  of  them  away  from  the  court-bouse  yard.  Held, 
that  the  evidence  was  competent  and  admissible,  in  view  of  the  other 
facts  in  proof.    Id, 

6.  See  the  statement  of  the  case  for  a  charge  of  the  court  which,  oonsid- 
ered  in  connection  Iwith  the  special  charges  given,  presents  correctly  the 
law  of  theft  as  applied  to  the  facts  proved  on  this  trial.    Id. 

7.  See  the  opinion  in  extenso,  and  the  statement  of  the  case,  for  evidence 
held  sufficient  to  support  the  venue  of  the  offense,  and  otherwise  to  sustain 
a  conviction  for  theft  of  cattle.    Id. 

8.  See  the  opinion  in  extenso  for  evidence  held  insufficient  to  establish  the 
venue  of  the  alleged  offense.    Latham  v.  State,  805. 

9.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  support 
a  conviction  for  theft.     Id. 

10.  Note  in  this  case  evidence  held  wholly  insufficient  to  support  a  convic- 
tion for  felonious  theft,  because  there  is  no  proof  of  a  fraudulent  taking  of 
the  property.    Martindale  v.  State,  826. 

11.  Evidence  sufficient  to  support  a  conviction  for  horse  theft.  White  t., 
State,  848. 

12.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  support 
a  conviction  for  horse  theft,  because  it  leaves  the  ownership  in  doubt,  and 
tends  strongly  to  prove  that  the  defendant  claimed  the  property  in  good 
faith  and  upon  reasonable  grounds.     Tarin  v.  State,  359. 

18.  In  BO  far  as  the  ownership  of  the  alleged  stolen  property  by  two  or 
more  persons  is  concerned,  the  testimony  of  one  of  the  joint  owners,  who 
had  the  care,  management,  control  and  custody  of  it,  and  in  whom  alone  the 
ownership  was  alleged,  is  as  good  evidence  upon  a  trial  for  the  theft  as  the 
written  articles  of  partnership  would  be.    Atterberry  v.  State,  401. 

14.  The  indictment  alleged  the  ownership  of  the  property  to  be  in  one  J. 
O.  Thomas.  The  proof  showed  it  to  be  the  joint  property  of  J.  C.  and  Q. 
D.  Thomas,  but  to  be  under  the  exclusive  control  of  J.  C.  Thomas.  HeldU 
that,  under  article  426  of  the  Code  of  Criminal  Procedure,  it  was  unneces- 
sary either  to  allege  or  prove  the  non-consent  of  G.  D.  Thomas.    Id, 

15.  Article  4556  of  the  Revised  Statutes  requires  only  that  the  owner  of  a 
mark  and  brand  shall  record  the  same  in  the  county  comprising  the  in- 
tended range  of  his  stock,  and  cannot  be  construed  to  require  the  owner  to 
record  his  mark  and  brand  in  every  county  into  which  his  cattle  may  stray. 
The  records  of  marks  and  brands  of  T.  county,  the  county  of  the  range,  was, 
therefore,  competent  evidence  in  D.  county,  in  which  the  venue  of  the 
offense  was  laid,  and  the  trial  had ;  and  equally  competent  in  D.  county  were 
the  certificates  of  the  county  clerk  of  T.  county  as  to  the  brands  of  record 
in  T.  county.     Id, 

16.  Article  727  of  the  Penal  Code  provides  that,  in  theft,  "the  taking  must 
be  wrongful,  so  that  if  the  property  came  into  the  possession  of  the  person 
accused  of  theft,  by  lawful  means,  the  subsequent  appropriation  of  it  is  not 
theft;  but  if  the  taking,  though  originally  lawful,  was  obtained  by  any  false 
pretext,  or  with  any  intent  to  deprive  the  owner  of  the  value  thereof,  and 
appropriate  the  property  to  the  use  and  benefit  of  the  person  taking,  and 
the  same  is  so  appropriated,  the  offense  of  theft  ia  complete.  **    Note  the 
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THEFT  —  continued, 

statement  of  the  case  for  facts  which  bring  this  case  within  this  rule,  and 
see  the  opinion  in  extenso  for  a  charge  of  the  court  upon  the  principle,  held 
correct  in  Tiew  of  the  eyidence.    Id, 

17.  Under  the  law  of  this  State,  a  conviction  for  theft  can  be  had  under 
an  ordinary  indictment  for  that  offense  upon  proof  that  the  taking,  though 
with  the  owner's  consent,  was  obtained  by  false  pretext  and  with  intent 
to  deprive  the  owner  of  the  value  of  the  property,  and  appropriate  it  to 
the  use  and  benefit  of  the  taker.  The  indictment  in  this  case  is  supported 
by  the  proof.    Id. 

18.  If  in  a  prosecution  for  theft  under  an  indictment  which  alleges  the 
ownership  of  the  property  stolen  to  be  in  some  person  to  the  jurors  unknown, 
it  transpires  on  trial  that  the  ownership  could  have  been  ascertained  by 
the  exercise  of  reasonable  diligence,  it  becomes  the  duty  of  the  trial  court, 
in  the  event  of  conviction,  to  award  a  new  trial.    Atkinson  ▼.  State,  462. 

19.  Indictment  in  such  a  case  should  not  be  predicated  alone  upon  the 
testimony  taken  before  an  examining  court,  if  the  witnesses  be  accessible, 
and  could  have  informed  the  grand  jury  of  the  ownership  of  the  stolen 
property.    Id. 

20.  Evidence  insufficient  to  support  a  conviction  for  theft.  McOuire  v. 
State,  467. 

21.  Indictment  for  theft,  failing  to  allege  that  the  property  was  fraud- 
tdently  taken,  is  insufficient  to  chargo  the  offense.    Spain  v.  State,  469. 

22.  Note  the  suggestion  of  the  court  as  to  descriptive  averments  in  an 
indictment  for  theft  of  animals  of  the  equine  species,  which  should  be  ob- 
served.   Id. 

THE  "RULR'* 

As  a  general  rule  all  matters  pertaining  to  the  sequestration  of  witnesses 
are  committed  to  the  discretion  of  the  trial  court,  and  while  the  practice  of 
permitting  eounsel  to  confer  with  witnesses  under  the  rule  is  condemned, 
still  this  court  will  interfere  because  of  such  practice  only  when  an  abuse  of 
discretion  is  made  manifest    Kennedy  v.  State,  618. 

THREATS. 

See  Evidence,  41. 
Murder,  9. 

TRANSCRIPT. 

The  record  entry  of  the  impaneling  of  the  grand  jury  which  returned  the 
indictment  is  no  part  of  a  transcript  on  appeal  to  the  court  of  appeals,  and 
hence  a  eertiorari  to  supply  such  record  will  not  be  awarded.  Fuller  v. 
State,  880. 

TRANSFER  OF  CASES. 

See  District  and  County  Couhto*  3. 

UNLAWFULLY  CARRYING  A  PISTOL. 

The  transportation  of  a  pistol  home  from  the  place  of  purchase,  by  the 
party  purchasing  it,  or  its  transportation  to  a  shop  for  repairs,  or  from  the 
shop  home,  whether  loaded  or  unloaded,  does  not  constitute  the  offense  of 
unlawfully  carrying  a  pistol  as  that  offense  is  defined  by  the  statute ;  nor 
does  the  fact  that  the  pistol  was  dischariged  while  being  so  transported  bring 
the  act  within  the  purview  of  the  statute.  See  the  opinion  in  extenso  for 
a  charge  of  the  court,  upon  the  subject,  held  error,  because  repugnant  to  the 
doctrine  announced.    PreaeUr  r.  State,  52. 
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UNLAWFUL  SALE  OF  INTOXICATING  LIQUORS  TO  MINORS. 

The  Bale  or  gift  of  intoxicating  liquor  to  a  person  under  the  age  of 
twenty-one  years,  without  the  written  consent  of  the  parent  or  guardian 
of  such  minor,  or  other  person  standing  in  the  place  of  such  parent  or 
guardian,  is  a  penal  offense  in  this  State,  under  the  provisions  of  article  376 
of  the  Penal  Code.  *'  Parent,*'  in  common  parlance,  signifies  father  or 
mother,  and,  by  express  provision  of  article  22  of  the  Penal  Code  of  this 
State,  is  made  to  include  both  male  and  female.  **  Father"  or  "  mother," 
therefore,  is  not  equivalent  to  the  statutory  word  **  parent;"  and  an  infor- 
mation does  not  negative  the  consent  of  the  "parent"  by  using  the  term 
"  father  "  in  the  stead  of  *'  parent."  The  general  rule  is  that  the  indictment 
or  information  should  follow  and  conform  to  the  statute  denouncing  the 
offense.  When  other  words  are  used,  the  words  substituted  must  be  equiva- 
lent to  the  statutory  terms,  or  be  of  a  more  comprehensive  and  extensive 
signification.    Lantznester  v.  State,  820. 

VACATION  OF  JUDGMENT& 
See  Judgments. 

VARIANCE. 

See  AooRAVATED  Assault,  1, 
Bail  Bond,  2. 

VENUE, 

See  EviDBNCE,  80. 

VERDICT. 

The  verdict  of  a  jury  is  not  to  be  impugned  merely  because,  during  its 
deliberations,  the  jury  were  in  charge  of  a  deputy  sheriff  who  testified  on 
the  trial  as  a  witness  for  the  State.     Washingtim  v.  State,  521. 

WEIGHT  OF  EVIDENCE. 

See  Charge  of  the  Court,  84. 
Practice,  36. 

"WILFUL." 

See  Definitions,  4,  7. 

WITNESS.  , 

Executive  pardon,  which  is  a  remission  of  guilt,  is  either  full,  partial  or 
conditional.  It  is  full  when  it  freely  and  unconditionally  absolves  the  party 
from  all  the  legal  consequences  of  his  crime  and  conviction,  direct  and  col- 
lateral. It  is  partial  when  it  remits  only  a  portion  of  the  punishment,  or 
absolves  from  only  a  portion  of  the  legal  consequences  of  the  crime.  It  is 
conditional  when  it  does  not  become  operative  until  the  grantee  has  per- 
formed some  specified  act,  or  when  it  becomes  void  upon  the  occurrence  of 
some  specified  event.  No  other  than  a  full  pardon  can  operate  to  restore  to 
a  felony  convict  the  competency  of  a  witness  in  the  courts  of  this  State. 
The  pardon  of  the  impugned  witness  in  this  case  was  qualified  by  the  condi- 
tion subsequent  that  it  was  subject  to  revocation  by  the  Grovernor  whenever 
it  shall  be  determined  by  the  said  Governor  that  the  convict  has  violated 
any  of  the  criminal  laws  of  this  State.  HeUL,  by  the  majority  of  the  court, 
that  such  conditional  pardon  did  not  restore  to  th^  witness  the  competency 
to  testify,  and  in  permitting  him  to  be  introduced  as  a  witness,  the  trial 
court  erred.  But  see  the  opinion  of  Hurt,  Judge,  maintaining  the  converse 
of  the  doctrine  to  the  extent  that  the  effect  of  a  pardon  with  a  oonditaon 
subsequent  is  U^e jsame  as  that  of  a  full  pardon  until  the  same  is  vitiated  by 
the  happenil^g^fLth^conditi(>]i//  Carr  v.  StaU,  635l 
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